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NOTES. 

IN  Ouardtans  cfWeniHam  Unionv.  Guardians  of  Edmonton  Union  [1907] 
W.N.  235,  77  L.  J.  K.B.  85,  the  House  of  Lords  (Lord  Lore- 
bum  L.  C,  Earl  of  Halsbury,  Lord  Macnaghten,  and  Lord  Atkinson) 
decided  reversing  the  judgments  below  in  both  Courts,  that  when 
a  parish  is  divided  into  separate  parishes  under  s.  i,  sub^  3  of 
the  Local  Government  Act,  1874,  a  settlement  acquired  in  the 
undivided  parish  before  the  division  is  not  extinguished,  and  by 
reason  of  such  previous  settlement,  a  person  acquires  a  settlement 
in  whichever  of  the  separate  parishes  he  had  previously  resided  so 
as  to  acquire  a  settlement.  The  result  is  to  overrule  the  two  well- 
known  cases  of  Reg.  v.  InhabUantt  of  Tipton  (184a)  3  Q.  B.  D.  215, 
and  Guardians  of  St.  Saviour's  Union  v.  Guardians  <f  Dorking  Union 
[1898]  I  Q.  B.  594.  In  this  case  a  pauper  lunatic  named  Forrest 
resided  at  Brampton  Park  Road,  then  in  the  Parish  of  Tottenham. 
Under  s.  36  (a)  of  the  Local  Government  Act,  1894,  that  parish 
was  divided,  with  the  result  that  Brampton  Park  Road  is  now  in 
the  parish  of  Wood  Green.  And  so  from  henceforth  there  were 
two  parishes  for  poor  law  purposes  where  there  had  been  but  one, 
namely,  the  parish  of  Wood  Green  and  the  parish  of  Tottenham. 
The  question  was  whether  the  settlement  acquired  by  the  pauper 
in  the  parish  was  destroyed  by  the  division.  The  justices  held 
that  the  place  of  last  legal  settlement  was  in  the  parish  of  Wood 
Green,  and  ordered  the  respondents  to  refund  to  the  West  Ham 
Union  the  sums  of  money  expended  by  the  latter  as  outlay  on  the 
pauper.  The  Divisional  Court  and  the  Court  of  Appeal,  following 
jReg.  V.  Inhabitants  of  Tipton^  cited  snpra^  and  Guardians  of  St.  Saviour^ s 
Union  v.  Guardians  of  Dorking  Union^  cited  supra,  held  that  when  by  the 
operation  of  a  Local  Government  Act  an  old  parish  hod  been  split 
into  two  separate  parishes,  all  pauper  settlements  in  the  old  parish 
were  destroyed,  and  that  as  the  administrative  entity  in  which  the 
pauper  lunatic  acquired  a  settlement  bad  been  divided,  and  its 
entity  thereby  destroyed,  the  pauper's  right  to  a  settlement  had 
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been  destroyed  with  it  The  Lords  Justices  in  the  Court  of  Appeal 
expressed  no  opinions  of  their  own,  and  merely  followed  S^.  v. 
Tij)t(m  as  a  binding  authority.  That  ease,  however,  had  abeady 
been  doubted  in  the  House  of  Lords :  JTe^t  Ham  v.  London  County 
Council  [1904]  A.  C.  40 ;  and  by  the  present  final  decision  the 
principle  of  the  last-named  case  is  held  to  apply  equally  whether 
the  original  parish  has  been  added  to  and  enlarged,  or  divided  into 
two  or  more  parishes. 

It  has  also  been  held  in  Scotland  (the  Parish  Council  cf  the  City 
Parish  of  Edinburgh  v.  Parish  Council  of  the  City  Parish  of  Glasgow 
[1898]  25  R.  385,  followed  in  Edinburgh  City  Parish  Council  v. 
Gladsmuir  Parish  Council  [1901]  3  F.  753)  that  the  acquisition  of 
a  settlement  by  industrial  residence  in  a  parish  will  not  be  intet- 
rupted  by  the  parish  being  combined  with  other  parishes  into  a  new 
parish  by  an  order  of  the  Secretary  for  Scotland,  but  the  settlement, 
when  acquired,  will  be  in  the  united  parish.  When  an  entire  pariah 
is,  by  an  order  of  the  Secretary  for  Scotland,  combined  with  other 
parishes  into  a  united  parish,  an  industrial  settlement  acquired  in 
it  prior  to  the  unification  order  may  be  retained  by  the  statutory 
i*esidence  in  the  united  parish  in  place  of  the  original  parish. 

The  Lord  Chancellor  said  in  the  principal  case :  *  It  is  a  satis- 
faction to  me,  in  moving  to  reverse  this  judgment,  that  Lord  Chief 
Justice  Cockbum  and  Mr.  Justice  Blackburn  in  Stourbridge  Union  v. 
Droitwich  Union^  L.  R.  6  Q.  B.  D.  769,  plainly  expressed  their  dis- 
approval of  the  authority  which  I  hope  thb  House  will  now  over- 
rule, that  similar  views  have  been  expressed  in  this  House,  and 
that  Lord  Chief  Justice  Denman  himself,  who  was  responsible  for 
that  decision,  appears  to  have  had  grave  misgivings  as  to  its 
correctness.'  The  certainty  now  given  to  the  law  on  a  point  which 
had  caused  much  trouble  will  be  no  less  satisfactory  to  the  profes- 
sion and  other  persons  concerned. 

G.  Addison  Smith. 


In  the  argument  of  Fillar  v.  Gilbey  [1907]  A.  C.  1 39, 141, 76  L.  J.Ch. 
339,  it  is  said  that  In  re  Burrows  [1895]  %  Ch.  497,  was  a  case  of 
benefit,  and  the  Lord  Chancellor's  opinion  [1907]  A.  C.  p.  146  says 
that  he  cannot  find  that  In  re  Burrows  supports  the  view  of  the  Court 
of  Appeal.  Now,  in  In  re  Burrows  there  was  a  devise  to  A  for  life,  and 
upon  her  death  to  ^  in  case  she  had  issue  living  at  the  death  of  A^  but 
in  case  she  had  no  issue  living,  then  over.  A  child  was  bom  to  B  the 
day  after  ^'s  death.  It  was  held  that  B  took  absolutely.  Her  child 
was  considered  as  bom  not  for  its  own  benefit  but  for  the  benefit 
of  the  mother.     I  do  not  say  that  In  re  Burrows  was  necessarily 
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right.  It  was  undoubtedly  an  extension  of  the  law  as  previously 
expressed*  It  seemed  to  me  rather  a  happy  decision,  because  it 
made  the  law  with  regard  to  perpetuities,  where  undoubtedly 
a  pei*son  is  considered  as  bom  although  it  is  not  for  his  own 
benefit,  an  instance  of  a  general  rule  instead  of  being  an  exception ; 
but  certainly  the  case  is  a  distinct  authority  against  the  decision 
which  the  House  of  Lords  reached.  J.  C.  G. 


Since  we  received  the  foregoing  note  from  our  very  learned 
con-espondent  the  Court  of  Appeal  has  held  that  the  result  of 
Fillar  V.  Gilbey  is  to  confine  the  rule  of  construction  to  cases  where 
its  application  is  for  the  benefit  of  the  unborn  child,  but  not  to 
affect  its  application  in  such  cases  t  In  re  Salaman  [1908]  i  Ch.  4. 
Farwell  L.  J.  adopted  Mr.  Vaughan  Hawkins's  statement  of  the 
rule,  in  his  well-known  treatise  on  Wills,  as  absolutely  accurate : 
'  A  devise  or  bequest  to  children  bam  or  to  children  living  at  a  given 
period  includes  a  child  en  ventre  at  that  period  and  bom  afterwards/ 
Fillar  V.  Gilbey  did  not  abrogate  this  rule  or  reduce  it  to  a  mere 
presumption,  as  was  supposed  in  the  Court  below.  Probably  it  is 
useless  to  ask  Mr.  Vaughan  Hawkins  why  he  has  never  given  the 
profession  a  second  edition  of  a  book  which  we  may  not  quite  call 
authoritative,  but  may  and  do  call  classical.  It  remains  to  be  seen 
whether  '  living '  will  still  be  held  capable  of  a  wider  construction, 
apart  from  any  special  rule,  than  '  bom,'  and  whether  In  re  Burrows 
cannot  be  supported  on  that  ground. 


The  time  has  not  yet  arrived  for  anything  like  a  full  considera- 
tion of  the  judgment  delivered  by  the  Court  of  Appeal  in  Ogden  v. 
Ogdeti  [1907]  W.  N.  236, 24  T.  L.  R.  94.  From  the  report  of  the  case 
published  in  the  Times  L,R.  two  inferences  may  forthwith  be 
drawn.  Of  these  the  one  is  certain,  the  other  probable.  The  certain 
inference  is  that  the  Court  of  Appeal  is  prepared  to  carry  out  to  the 
full  the  principle  established  by  Simotiin  v.  Mallac^  i860,  2  Sw.  &Tr. 
67,  and  to  hold  that  the  validity  of  a  marriage  celebrated  in  England, 
though  the  husband  be  a  Frenchman  domiciled  in  France,  and  the 
wife  an  Englishwoman  domiciled  in  England,  must  be  determined, 
in  so  far,  at  any  rate,  as  the  matter  depends  on  a  question  of  law, 
by  the  law  of  England  {lex  loci  contractus)  and  not  by  the  law  of  the 
country  where  the  husband  is  domiciled  {lex  domicilii)^  i.  e.  of  France, 
and,  further,  that  a  marriage  celebrated  in  England  and  valid  by  the 
law  of  England  is  not  to  be  treated  as  invalid  because  it  is  declared 
a  nullity  by  a  French  Court.  The  second  and  probable,  but  only 
probable,  inference  is  that  in  1907  the  Court  of  Appeal,  though  it 
does  not  absolutely  overmle,  certainly  looks  with  little  favour  upon 
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the  jadgment  given  by  the  Court  of  Appeal  of  1877  in  the  case  of 
Sottamayor  v,  De  Barroi,  3  P.D.  i,  5,  In  fact  the  jadgment  of  the 
Court  of  Appeal  in  1877  was  based  upon  the  principle  that  Uhe 
question  of  peraonal  capacity  to  enter  into  a  contract  is  to  be  decided 
by  the  law  of  domicil/  and  that '  as  in  other  contracts  so  in  that  of 
marriage,  personal  capacity  must  depend  on  the  law  of  domicil,* 
whilst  in  1907  the  Court  of  Appeal  certainly  leans  towards  the 
opinion  that  contractual  capacity  generally  depends  upon  the  law 
of  the  country  where  a  contract  is  made,  and  therefore  where  a 
marriage  is  celebrated.  The  view  of  a  man's  contractual  capacity  as 
an  ambulatory  incident,  not  of  his  permanent  personal  law  as  re- 
ligious and  archaic  legal  systems  conceive  it,  but  of  the  law  of  his 
domicil,  may  perhaps  come  to  be  regarded  as  a  transitory  com- 
promise between  the  ancient  personal  and  the  modem  territorial 
doctrines^  and  a  compromise  not  having  any  great  merit  of  either 
elegance  or  convenience. 


Lacons  v.  JTarmotS  [1907]  a  K.B.  350,  76  L.  J.  K.  B*  914,  C.  A.^ 
is  a  curious  and  perplexing  case,  li^e  facts  are  quite  simple :  an 
executor  disposes  of  the  assets  without  providing  against  the 
testator^s  contingent  liability  under  a  guaranty.  The  condition  is 
fulfilled,  and  shortly  after  the  time  when  the  testator,  if  living, 
would  have  become  liable,  but  more  than  six  years  after  the 
distribution  of  the  assets,  the  creditor  under  the  guaranty  sues 
the  executor.  Surely  the  case  is  analogous,  on  principle  and  in 
justice,  to  other  well-known  classes  of  cases  where  the  cause  of 
action  dates — and  consequently  the  Statute  of  Limitation  runs — ^not 
from  the  defendant's  act  or  default  but  from  the  actual  happening  of 
the  damage.  But  the  Court  of  Appeal-  has  held  that  the  action  is 
barred. 

The  decision  seems  doubtful  on  two  grounds.  First,  the  Court 
reasons  as  if  there  had  formerly  been  a  special  action  of  devastavif- 
against  an  executor.  But  the  old  process  of  devoftavit  was  a 
process  of  execution  against  the  executor  personally,  in  an  action 
brought  against  him  in  his  representative  capacity  when  the 
sheriff  had  returned  '  nulla  bona '  to  the  usual  writ  of  execution 
*  fieri  facias  de  bonis  testatoris':  i  Wms.  Saund.  246-249.  It 
should  seem^  therefore,  that  the  Statute  of  Limitation  would  run 
in  the  executor*s  favour,  if  at  all,  only  from  the  date  of  the  sheriff's 
return.  It  is  true  that  the  later  practice  was  to  bring  debt  on  the 
judgment  in  the  original  action,  suggesting  a  devastavit  (not  if  the 
sheriff  returned  a  devastavit,  in  which  case  the  plaintiff  could  at 
once  have  a  writ  of  execution  *  de  bonis  propriis ').  This  only  makes 
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it  dearer  that  there  was  no  cause  of  action  against  the  executor  before 
the  creditor  had  actually  failed  to  get  satisfaction  from  the  testator's 
goods*  The  gist  of  the  action  was  the  damage  and  not  the  original 
default.  Still,  if  the  Court  of  Appeal  has  erred  herein,  it  is  not  with- 
out a  show  of  authority :  for  Page  Wood  V.C.  said  in  Thome  v.  Kerr 
(2  E.  &  J.  at  p.  63) : '  At  law,  if  an  executor  committed  a  devastavit 
the  remedy  was  by  action  of  trespass  against  him.'  This  would 
seem  to  be  a  mere  blunder,  but  Bacon  Y.-C.  in  In  re  Gale  (22  Ch.  D. 
at  p.  825)  followed  it  as  an  authority  that  time  ran  from  the  date 
of  the  devastavit 

Assume,  however,  that  the  process  of  devastavit  was  in  the  nature 
of  an  action  for  a  tort  in  parting  with  the  assets.  It  remains 
A  fundamental  principle  that  Statutes  of  Limitation  (like  the 
analogous  statutes  on  prescription,  with  the  peculiar  exception  of 
the  case  of  light)  proceed  on  the  assumption  that  a  party  has  been 
sleeping  on  his  rights,  and  is  guilty  of  laches  in  failing  to  put  an 
accrued  right  of  action  in  force  for  a  long  period.  Now  in  Tliorne 
V.  Kerr  and  In  re  Gale  there  was  an  existing  right  of  action  for  debt 
when  the  act  of  devastavit  took  place,  upon  which  a  judgment 
might  have  been  obtained  and  the  process  of  devastavit  put  in 
force,  so  that  the  creditor  had  in  a  sense  been  sleeping  on  his  rights. 
But  it  seems  that,  in  the  case  under  discussion  (even  on  the 
assumption  that  the  process  of  devastavit  is  analogous  to  an  action 
of  tort),  the  liability  on  the  testator's  guaranty  being  only 
contingent  when  the  parting  with  the  assets  took  place^  the 
plaintiffs  could  not  have  then  taken  any  proceedings  in  respect 
thereof;  they  could  not  be  said  to  have  sustained  any  damage 
until  the  claim  accrued  on  the  guaranty.  The  result  of  the 
decision,  therefore,  seems  to  be  that  the  Statute  of  Limitation  may 
run  against  a  party  at  a  time  when  he  can  do  nothing  to  assert  his 
right.  The  judgments  do  not  appear  to  deal  with  this  difficulty, 
but  assume  that  the  case  was  governed  by  Thorite  v.  Kerr  and  In  re 
Gate ;  which,  with  great  submission,  it  was  not.  On  this  ground 
also  the  decision  appears  open  to  grave  doubt. 


In  Challoner  v.  Robineon  [1908]  i  Ch.  49,  the  Court  of  Appeal 
found  it  impossible  to  extend  an  irrational  exception,  formulated 
towards  the  middle  of  the  eighteenth  century,  from  a  still  less 
reasonable  rule  which  has  been  part  of  the  law  of  landlord  and 
tenant  ever  since  leasehold  interests  have  been  known  to  the  law. 
The  practical  conclusion  is  that  no  one  is  safe  in  sending  pictures 
or  other  objects  to  a  loan  exhibition  without  being  assured  that  the 
exhibition  room  is  in  the  occupation  of  the  freeholder  or  of  a  solvent 
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tenant.  Such  things  are  privileged  from  distress  only  if  the  person 
entrusted  with  them  is  a  dealer  in  objects  of  that  kind,  and 
authorized  by  the  owner  to  dispose  of  them.  According  to  Neville  J. 
the  authority  must  be  to  deal  with  all  buyers,  not  with  a  limited 
class  like  members  of  a  club  and  persons  invited  by  them ;  but  the 
Court  of  Appeal  preferred  not  to  rely  on  this  ground. 


In  re  W.,  W.  v.  M.  [1907]  a  Ch.  557,  C.  A,  it  appears  that  in  July 
last  Kekewich  J.  sanctioned  a  change  in  the  religious  education  of 
a  ward  of  Court  aged  thirteen  years.  In  1904  a  boy,  then  ten  years 
of  age,  was  directed  by  the  Court  to  be  brought  up  in  the  Jewish 
faith,  which  was  the  faith  of  his  deceased  father.  After  the  boy 
went  to  school  he  became  desirous  of  being  brought  up  in  the 
Christian  faith,  and  Kekewich  J.,  after  interviewing  the  boy  and 
considering  replies  to  the  most  careful  enquiries  which  his  lordship 
had  directed  to  be  made,  ordered  the  change  to  be  made.  The 
friends  of  the  boy  appealed,  and  upon  the  appeal  the  Master  of  the 
Rolls  referred  to  the  judgment  of  Turner  L.  J.  in  Stourton  v.  Siourton, 
8  D.  M.  &  G.  760,  771,  and  also  to  the  judgment  of  Lindley  L.  J.  In 
re  McGrath  [1893]  i  Ch.  143,  148,  which  clearly  show  that  the 
paramount  duty  of  the  Court  of  Chancery,  rising  at  times  even 
above  religious  distinctions  and  parental  wishes,  is  to  consult  the 
moral  and  religious,  as  well  as  physical  and  material  welfare  of  the 
child  himself.  In  carrying  out  this  duty  the  Court  possesses 
the  power  not  only  to  make  but  also  to  vary  an  order  dealing  with 
the  important  question  of  a  child's  religious  training.  We  presume 
that '  the  Christian  faith '  signifies  in  judicial  proceedings,  if  nothing 
to  the  contrary  is  expressed,  the  doctrines  of  the  Church  of  Eng- 
land ;  but  we  do  not  remember  any  modem  authoritative  statement 
to  that  effect. 


The  decision  of  Warrington  J.  in  Howaism  v.  Webb^  noted  in  our 
last  number,  L.  Q.  R.  xxiii.  366,  is  now  affirmed  by  the  Court  of 
Appeal  [1908]  I  Ch.  i,  77  L.  J.  Ch.  32.  Incidentally  the  suggestion 
of  Swinfen  Eady  J.  in  Bagot  v.  Chapman  (see  L.  Q.  R.  u.  s.),  that  the 
conveying  part  of  a  mortgage  might  be  severed  from  a  personal 
covenant  for  payment  of  the  debt  so  as  to  hold  the  former  good 
and  the  latter  bad,  is  disapproved  by  the  Master  of  the  Rolls  and 
Farwell  L.  J.  Further,  it  is  thought  doubtful  whether  the  authority 
of  the  old  decisions  which  allowed  a  plea  of '  non  est  factum '  on  the 
ground  that  the  contents  of  the  deed  were  misrepresented  would 
now  be  held  to  apply  beyond  the  cases  of  blind  or  illiterate  persons. 
But  the  cun*ent  opinion  early  in  the  sixteenth  century  was  other* 
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wise :  8ee  Keilw.  70  b,  pi.  6,  where  it  is  said  that  if  a  feoffee, 
being  authorized  by  the  feoffor  to  make  a  deed  for  one  acre  of  land 
in  Dale,  makes  it  for  two,  and  misreads  it  to  the  feoffor,  who 
thereupon  executes  it,  the  deed  is  void  whether  the  feoffor  be 
literate  or  not ;  though  it  does  not  appear  how  far  this  was  relevant 
to  any  question  before  the  Court  for  decision  ^.  There  is  a  modem 
Indian  case,  Oriental  Bank  Corporation  v»  Fleming  (1879)  3  Bom.  242, 
which  in  this  connexion  may  be  found  more  instructive  than  the 
earlier  ones ;  we  do  not  say  that  all  the  reasons  given  for  the 
decision,  which  was  on  peculiar  facts,  are  equally  good. 


In  the  London  Investment  Trust  Limited  v.  Tie  Russian  Petroleum 
and  Liquid  Fuel  Company  Limited  [1907]  2  Ch.  540,  77  L.  J.  Ch.  21, 
C.A.,  a  further  light  was  thrown  on  the  pathway  marked  out 
by  /»  re  W.  Taster  &  Sons,  Lim.  [1905]  2  Ch.  587,  74  L.  J.  Ch. 
643.  In  the  latter  case,  as  the  learned  reader  will  remember, 
a  company  issued  some  debentures  but  was  thereby  restricted 
from  creating  any  mortgage  or  charge  in  priority  to  or  pari 
passu  with  them.  A  portion  of  these  debentures  was  issued  to 
a  particular  person  as  security  for  a  loan  made  by  him  to  the  com- 
pany. The  loan  having  been  repaid,  and  the  debentures  handed 
back,  the  company  was  restrained  by  the  Court  from  reissuing  them 
for  fresh  consideration  so  as  to  enable  the  fresh  holders  to  vdxikpari 
passti  with  those  debentui-e  holders  who  had  the  rest  of  the  de- 
bentures of*  the  same  creation.  The  case  of  the  Russian  Petroleum 
Company  shows  that  a  deposit  of  similar  debentures  with  bankers 
to  obtain  credit  for  a  particular  sum  does  not,  when  the  particular 
sum  has  been  repaid,  entitle  the  company  to  incur  a  fresh  liability 
with  the  bankers  upon  the  security  of  the  same  debentures.  In  the 
Court  of  Appeal,  however,  Cozens-Hardy  M.  R.  observed  that  if  the 
original  arrangement  with  the  bankers  had  been  the  opening  of 
a  current  account  with  a  maximum  overdraft  of  the  amount 
specified,  the  company  might  then  have  argued  with  some  force 
that  it  was  at  any  time  dui-ing  the  existence  of  the  overdraft 
entitled  to  increase  the  overdraft  up  to  the  stipulated  amount. 
Supposing  this  to  be  the  law»  presumably  even  the  latter  right 
would  vanish  if  the  account  once  became  closed,  unless  special 
provision  had  been  made  for  reopening  it. 


There  is  an  increasing  tendency  to  make  experiments  in  pushing 
literary  rights  in  both  published  ^d  unpublished  matter  to  an 

*  It  may  be  worth  while  to  ohserre  that  the  book  cited  as  Keilwey's  Reports  is 
really,  as  appears  by  the  preface,  a  Eelection  from  Robert  Keiiwey-s  commonplace 
book  made  by  the  editor  Croke  as  a  supplement  to  the  contemporary  Year  Books. 
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extent  which,  if  allowed,  would  be  vexatious  to  readers,  oppres- 
sive to  the  republic  of  letters,  and  not  necessarily  profitable  to  the 
author  himself,  or  to  any  one  claiming  through  him  by  a  meritorious 
title.  Such  an  attempt  was  made  in  Piilip  v.  Pennell  [1907]  %  Cb. 
577,  76  L.  J.  Ch.  663,  where  Whistler's  executrix  objected  to  the 
defendants,  who  had  been  authorized  by  Whistler  himself  to  write 
his  biography,  making  use  for  that  purpose  of  information  derived 
from  letters  and  other  writings  of  Wliistler's  communicated  to  them 
by  the  owners  thereof.  The  defendants  bad  no  intention  of  pub- 
lishing the  text  of  these  writings,  and  no  question  of  any  specific 
breach  of  confidence  was  raised.  It  might  not  be  very  hard  to  infer 
as  a  fact  that  an  authority  from  ^  to  ^  to  write  A'^  life  does  imply 
permission  or  even  encouragement  to  use  all  such  information, 
being  in  itself  not  unfit  to  be  published,  as  B  can  obtain  from  any 
letters  or  papers  written  by  A  to  which  he  has  lawful  access.  But 
the  late  Kekewich  J.  distinctly  held  that,  oven  without  any  such  in- 
ference, the  right  to  forbid  the  textual  publication  of  a  letter  does 
not  extend  to  restrain  the  use  of  information  contained  in  that  letter 
and  not  of  a  confidential  character;  and  that  it  is  not  for  the 
Court  to  presume  without  evidence  that  any  breach  of  confidence 
is  intended  or  likely.  The  decision  is,  if  we  may  say  so,  not  only 
correct  but  wholesome,  and  we  trust  it  may  prove  a  check  on  a  kind 
of  extravagant  pretensions  which  has  become  too  common. 


The  result  of  Re  Orlebar  [1908]  i  Ch.  136  is  that  we  have  an  equal 
division  of  judicial  opinion  upon  the  question  whether,  where 
personal  property  is  appointed  by  will  in  exercise  of  a  general 
testamentary  power,  estate  duty  is  payable  out  of  the  appointed 
fund  (so  held  by  the  late  Kekewich  J.,  the  late  Byrne  J.,  and 
Warrington  J.)  or  out  of  the  testator's  general  personal  estate  (so 
held  by  Buckley  J.,  now  L.  J.,  Swinfen  Eady  J.,  and  in  the  presaat 
case  Neville  J.}.  No  general  principle  of  law  is  involved,  as  the 
difficulty  turns  on  the  construction  of  the  ambiguous  words 
'passing  to  the  executor  as  such'  in  the  Finance  Act,  1894.  It 
seems  highly  desirable  that  the  doubt,  which  must  cause  great 
inconvenience  in  the  administration  of  estates,  should  be  resolved 
by  the  Court  of  Appeal 


It  seems  convenient  to  repeat  in  a  eonspieuous  place  that  it  is  not  desirable 
to  send  MS.  on  approval  tmthout  previous  cofn/niunication  with  the  Editor ^ 
except  in  very  sjTecial  circtimstances  ;  and  that  the  Editor,  except  as  aforesaid f 
cannot  he  in  any  way  answerable  for  MSS,  so  sent. 


THE  INFLUENCE  OF  NATIONAL  CHARACTER  AND  HIS- 
TORICAL  ENVIRONMENT  ON  THE  DEVELOPMENT 
OF  THE  COMMON  LAW. 

Mr,  Prendent,  Members  of  the  American  Bar  Aasociatmi^  Ladies  atid 
Gentlemen : 

THERE  are  many  eminent  students  of  legal  history  in  the  United 
States,  who  would  have  been  more  competent  to  deal  with  the 
subject  which  I  have  chosen  than  I  am,  and  if  it  was  part  of  the 
policy  of  your  Association  to  take  this  opportunity  of  paying  an 
honour  to  the  Old  Country  by  asking  some  Englishman  to  deliver 
an  address  upon  this  subject,  then  among  Englishmen  there  are 
some  who  would  have  been  far  more  competent  to  deal  with  it  than 
I  am.  I  see  two  of  them  here  present,  and  I  feel  that  I  owe  an 
apology  to  you  and  to  them  for  presuming  to  speak  upon  this 
subject  in  the  presence  of  Sir  Frederick  Pollock,  who  is  the  author 
— the  joint  author,  with  the  late  lamented  Professor  Maitland — of  the 
best  general  history  of  English  law  that  has  ever  been  published,  and 
also  my  friend,  Sir  Eenelm  Digby,  whose  treatise  on  the  History  of 
the  Law  of  Real  Property  has,  as  you  know,  long  been  a  standard 
authority. 

However,  you  have  done  me  the  great  honour  of  asking  me  to 
address  you  at  this  annual  meeting  and  I  must  endeavour  to  acquit 
myself  of  the  difficult  task  as  well  as  I  can,  attempting  to  cover 
a  large  subject  in  a  few  minutes.  Fortunately,  it  is  a  subject  which 
has  a  like  interest  for  you  and  for  Englishmen. 

Not  long  ago  I  had  occasion  to  read  an  opinion  rendered  on  a 
point  of  law  by  an  eminent  legal  practitioner  in  a  Spanish- American 
country.  The  point  itself,  on  which  the  opinion  was  given,  was 
one  which 'might  have  arisen  equally  well  upon  the  eommon  law 
as  upon  the  Spanish- American  law,  but  the  way  of  approaching  it 
and  dealing  with  it,  the  form  of  thought  and  the  forms  of  expres- 
sion, were  curiously  unlike  those  which  one  would  have  found  in 
a  legal  opinion  rendered  either  by  a  United  States  lawyer  or  by 
a  lawyer  in  England.  Now,  that  difference  seemed  to  me  to  point 
to  some  inherent  difference  in  the  way  of  looking  at  and  of  treating 
legal  questions.    I  dare  say  that  many  of  you,  in  the  course  of 

^  The  Annual  Address  before  the  American  Bar  Association,  delivered  at  Portland, 
Maine,  August  a 8, 1907. 
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your  professional  life,  may  have  had  a  similar  experience,  and  I  dare 
say  that  you  have  been  led  to  ask,  as  I  was,  What  is  the  cause  of 
this  difference  between  the  legal  ideas  and  the  legal  methods  of 
those  of  us  who  have  been  reared  in  the  common  law  and  of  those 
who  live  and  practise  in  continental  Europe,  or  in  Spanish  America. 

Now,  the  causes  of  that  difference  lie  very  far  back  in  the  past.* 
A  similar  difference  might  have  been  noted  even  in  the  seventeenth 
century,  and  perhaps  it  might  in  some  way  have  been  more  striking 
than  it  is  at  this  moment.  Two  hundred  years  ago,  long  before  the 
year  1776 — and  even,  perhaps,  further,  before  the  foundation  of 
the  American  Colonies — the  law  of  England  had  acquired  a  dis- 
tinctive quality,  and  that  quality  has  remained  distinctive,  both 
here  and  in  England,  until  now,  although  the  substantive  provisions 
of  the  law  have  been  largely  altered,  as  they  must  needs  be,  in  two 
countries  whose  economic  and  social  conditions  have  been  changing 
so  rapidly  as  they  have  changed  both  here  and  in  England. 

Therefore,  we  may  still  in  truth  say,  that  the  Common  Law  is 
a  common  possession  of  the  United  States  and  of  England  because 
that  spirit  and  those  tendencies  and  those  mental  habits  which, 
belonged  to  the  English  stock  when  it  was  still  undivided  have 
been  preserved  until  now.  The  causes  which  produce  those  habits- 
and  tendencies  belong  to  a  period  long  anterior  to  1776,  a  period 
when  the  ancestors  of  Chief  Justice  Marshall  and  Chancellor  Kent,, 
of  Story,  Taney,  Webster  and  Curtis  were  living  in  English  villages, 
side  by  side  with  the  ancestors  of  Coke,  Hale,  Holt,  Hardwick, 
Blackstone,  Eldon  and  the  other  sages  who  adorn  the  English  roll 
of  legal  fame.  These  causes  were  at  work  far  back  in  the  Middle 
Ages.  Just  as  the  character  of  an  individual  man  forms  itself 
before  he  attains  manhood,  though  the  circumstances  of  his  life 
modify  his  character,  and  though  they  reveal  it  to  others,  so  in 
those  early  mediaeval  centuries  of  which  I  speak  were  developed 
that  set  of  ideas  and  that  type  of  mind  which  took  shape  in  the 
provisions  and  the  procedui*e  of  the  ancient  law  of  England.  The 
substance  of  those  provisions  was  partly  general,  such  as  must 
exist  in  every  oi*ganized  and  civilized  society ;  partly  special,  such 
as  the  particular  conditions  of  the  country  and  the  time  required. 

The  form — as  opposed  to  the  substance — was  due  to  the  lawyera 
and  judges,  to  writers  and  practitioners,  although  this  form  has,  in 
point  of  fact,  greatly  affected  the  substance,  so  that  when  we  study 
the  growth  of  the  Common  Law  we  must  think  not  only  of  the 
rules  of  inheritance,  the  doctiine  of  consideration  for  a  contract, 
the  definition  of  felony,  we  must  also  think  of  the  jury  and  of  the 
forms  of  actions.  All  these  things  were  well  settled  before  the  first 
English  colonist  landed  on  the  shores  of  Virginia  and  Massachusetts. 
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Now,  what  is  it  that  a  skilled  observer  would  select  as  being  the 
peculiar  and  characteristic  notes  of  the  Common  Law  ?  I  think  he 
would  begin  by  saying  that  the  most  characteristic  of  them  was  the 
firm  grasp  which  it  has  of  the  rights  of  the  individual  citizen.  The 
citizen  is  conceived  of,  he  is  dealt  with,  as  being  a  centre  of  force,  an 
active  atom,  a  person  in  whom  there  inhere  certain  powera  and 
capficitics  which  he  is  entitled  to  assert  and  make  effective,  not 
only  against  other  citizens,  but  against  all  citizens  taken  together, 
that  is  to  say,  against  the  community  and  the  State  itself  and  its 
organ,  the  Executive  Government. 

Secondly,  our  observer  would  note  as  another  characteristic 
feature,  the  recognition  by  the  Common  Law  of  the  State  and  the 
Executive  as  clothed  with  the  authority  of  the  whole  community, 
as  being  an  effective  power,  entitled  to  require  and  compel  the 
obedience  of  the  community  wherever  and  whenever  the  State  does 
not  trespass  on  the  rights  which  are  legally  secured  to  an  individual. 
To  be  effective,  law  must  not  only  Have  executive  force  behind  it, 
but  also  the  principle  of  legitimate  authority^  the  sense  in  every 
community  that  individual  authority  has  its  limits,  and  can  be 
exerted  only  within  the  sphere  allotted  to  it.  Liberty  is  the  child 
of  Law.  It  is  not  his  own  pleasure,  but  rather  the  fact  that  the 
community  has  recognized  a  certain  sphere  of  unchecked  action  as 
belonging  to  him,  within  which  he  can  do  as  he  pleases,  that  secures 
to  the  individual  citizen  his  rights.  Outside  that  sphere  he  must 
not  only  obey,  but  must  co-operate  with  the  executive.  It  is  his 
duty  to  aid  in  preventing  a  crime,  in  suppressing  disorder  and 
in  arresting  an  offender.  A  sheriff,  in  the  due  exercise  of  his 
functions,  can  call  on  all  persons  present  to  support  him,  and  they  are 
bound  to  support  him,  and  this  doctrine  ia  a  wholesome  doctrine, 
and,  if  you  like  so  to  call  it,  it  is  a  democratic  doctrine,  because 
it  expresses  the  sense  that  the  whole  community  is  behind  the 
law. 

Now,  these  two  principles  go  together.  The  first  principle,  the 
recognition  of  the  rights  of  the  individual  citizen,  is  the  safeguard 
against  Tyranny,  that  is  the  absolute  and  capricious  will  of  the 
governing  power.  The  other  principle  is  the  safeguard  against 
Anarchy,  i.  e.  against  that  unrestrained  and  unlimited  exercise 
of  the  will  of  the  citizen  which  must  result  in  collision  and 
disorder. 

Now,  it  may  be  suggested  that  these  two  principles  were  not 
peculiar  to  the  Common  Law,  because  no  law  could  grow  up  and 
no  state  could  prosper  without  both  of  them.  That  is  perfectly 
true.  But  there  have  been  systems  of  law  in  which  sometimes  the 
one  principle  and  sometimes  the  other  was  imperfectly  developed. 
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and,  80  to  speak,  overweighted  by  the  other.  The  former  principle, 
especially  that  of  the  recognition  of  the  rights  of  the  individual, 
has  oflen  been  too  feebly  supplied  to  secure  due  protection  to  the 
citizen.  It  is  the  clearness  with  which  both  principles  are  alike 
recognized  and  the  fullness  with  which  both  have  been  alike 
developed  in  the  many  phases  through  which  the  Common  Law  has 
passed  that  constitute  its  highest  merit. 

From  the  equal  recognition  of  these  two  principles  there  follows 
a  third  characteristic.  If  principles  apparently  antagonistic  are  to 
be  reconciled^  there  must  be  a  precise  delimitation  of  their  respective 
bounds  and  limits.  The  law  must  be  definite  and  exact.  Now, 
precision,  definiteness,  exactitude,  are  features  of  the  Common  Law 
BO  conspicuous  that  the  unleai*ned  laity — of  whom  there  are  per- 
haps some  present  to-day — have  often  thought  that  they  have  been 
developed  to  an  .inordinate  degree.  They  have  made  the  law,  not 
only  very  minute,  but  very  technical. 

With  the  love  of  precision  there  naturally  goes  a  love  of  certainty 
and  fixity.  The  spirit  of  the  Common  Law  is  a  conservative  spirit, 
which  stands  upon  what  exists,  distrusting  change,  and  refusing 
change  until  change  has  obviously  become  necessary.  There  is 
a  dictum  familiar  to  the  profession  in  England  which  says :  *  It  is 
better  that  the  law  should  be  certain  than  that  the  law  should  be 
just.'  That  is  a  dictum  which  one  cannot  expect  the  laity  to 
appreciate  as  lawyers  may.    But  there  is  a  truth  in  it. 

The  respect  for  what  has  been  settled,  with  the  desire  that  what 
has  been  settled  should  be  definite  in  its  terms,  imports  a  deference 
to  precedent.  No  legal  system,  not  even  the  Mussulman  law,  based 
on  the  interpretation  of  the  Koran  and  the  traditions,  has  ever  gone 
60  far  as  the  Common  Law  does  in  basing  itself  upon  cases  judicially 
determined  and  recorded.  Now,  judicial  decisions  are  given  and 
legal  precedents  made  as  events  bring  them.  There  is  no  order 
among  them,  except  a  chronological  order,  and  therefore,  a  law 
constructed  out  of  them  is  necessarily  wanting  in  symmetry.  The 
Common  Law  is  admittedly  unsymmetrical.  Some  people  might 
call  it  confused,  however  exact  may  be  the  propositions  that  com- 
pose it.  There  are  general  principles  running  through  it,  but  these 
are  often  hard  to  follow,  so  numerous  are  the  exceptions.  There 
are  inconsistencies  in  the  Common  Law,  where  decisions  have  been 
given  at  different  times  and  have  not  been  settled  by  the  highest 
Court  of  Appeal  or  by  the  Legislature.  There  are  gaps  in  it. 
Thus  there  has  been  formed  a  tendency  among  lawyers  to  rate 
principles,  or,  at  any  rate,  let  us  say,  philosophical  and  logical 
views  of  the  law,  very  low  compared  with  any  positive  declaration 
made  by  a  Court. 
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The  old  maxim  that '  An  ounce  of  precedent  is  worth  a  pound  of 
principle/  still  expresses  the  attitude  of  the  profession  in  England, 
and  very  possibly  may  express  it  here  also. 

With  the  love  of  certainty  and  definiteness  there  naturally  goes 
a  respect  for  the  forms  of  legal  proceedings  and  for  the  precise 
verbal  expression  that  has  been  ^ven  to  legal  rules.  This  is 
a  quality  which  belongs  to  most  legal  systems  in  their  earlier 
stages.  Li  the  Common  Law  it  held  its  ground  with  great  pertinacity 
until  very  recently,  both  in  England  and  here ;  nor  am  I  sure  that 
it  is  not  now  still  strong  in  some  of  your  States,  possibly  stronger 
than  in  the  England  of  to-day,  in  which,  especially  since  the 
Judicature  Act  of  1873,  the  distinctions  between  forms  of  action 
are  beginning  to  be  forgotten. 

You  may  think  that  among  the  features  that  characterize  the 
Common  Law  I  ought  to  name  the  love  of  justice  and  also  the 
fondness  for  subtle  distinctions.  I  do  not,  however,  dt^ell  upon 
these.  I  do  not  dwell  upon  the  latter  of  them,  because  the  love 
of  subtleties  belongs  to  all  legal  systems,  and  is  perhaps  more 
conspicuous  in  some  other  systems  than  in  our  own,  the  robust 
common  sense  of  our  ancestors  not  having  allowed  refinements 
to  be  carried  beyond  a  certain  point.  'Apices  iuris  non  sunt  iura '  is 
at  least  as  true  in  English  as  in  Roman  law.  As  respects  the  love 
of  justice,  it  belongs  to  mankind  generally  and  to  all  systems  of  law. 
Such  differences  as  may  be  noted  between  different  systems  consist 
not  in  the  reality  of  the  wish  to  give  every  man  his  due,  but  in 
the  self-control  which  prevents  emotional  impulses  from  over- 
riding justice,  in  the  practical  sense  which  perceives  that  to  allow 
the  forms  of  law  to  be  neglected  or  unusually  harsh  treatment 
to  be  inflicted  where  a  cause  or  a  person  happens  to  be  unpopular, 
is  really  to  injure  the  community  by  impairing  the  respect  for  the 
law  itself  and  the  confidence  in  its  administration.  Americans 
and  Englishmen  may  claim  that,  although  like  others,  they  have 
sometimes  lapsed  from  the  right  path,  they  have,  on  the  whole, 
restrained  their  passions  from  trampling  upon  justice,  and  upon 
the  regular  methods  of  securing  justice,  better  than  most  nations 
have  done. 

The  foregoing  characteristics  of  our  Common  Law  are  submitted 
for  your  consideration,  not  as  the  only  ones  which  belong  to  it,  for 
I  might  easily  add  others,  but  as  being  so  broad  and  salient  as  to 
make  it  comparatively  easy  to  discuss  them  and  to  endeavour  to 
account  for  them.  Some  of  them  exist  in  other  systems  that 
have  reached  a  high  level  of  scientific  development,  being  indeed 
qualities  without  which  no  system  could  be  deemed  excellent 
But  I  can  think  of  only  one  other  system,  that  of  the  Boman  Law, 
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which  poBseBses  them  in  so  large  a  measure  as  to  deserve  com- 
parison with  our  own. 

Now,  to  what  are  we  to  ascribe  these  qualities  that  are  distinctive 
of  the  Common  Law  1  That  is  the  question  I  propound  for  your 
consideration.  The  indwelling  qualities  of  the  race  of  men  who 
built  it  up  must  have  been  a  principal  cause,  and,  indeed,  the 
primary  cause.  One  may  perhaps  say  that  the  mind  and  character 
of  a  nation  are  more  exactly  and  more  adequately  expressed  in  and 
through  its  law  and  its  institutions  than  they  are  even  through  its 
literature  and  its  art.  Books  and  paintings  are  the  work  of 
individual  men,  many  of  whom  have  been  greatly  influenced  by 
foreign  ideas  or  foreign  models,  and  some  of  these  may  have  been 
powerful  enough  to  influence  their  successors,  but  may  not  have  been 
typical  representatives  of  the  national  genius.  But  laws  and  customs 
are  the  work  of  a  nation  as  a  whole.  They  are  indeed  held  binding 
and  put  in  force  by  the  ruling  class,  and  they  are  shaped  in  their 
details  by  the  professional  class,  but  they  are  created  by  other 
classes  also,  because  the  rules  which  govern  the  ordinary  citizens  must 
be  such  as  are  fit  to  express  the  wishes  of  the  ordinary  citizen, 
being  in  harmony  with  his  feelings,  and  adapted  to  the  needs  of  his 
daily  life.  They  are  the  offspring  of  Custom,  and  Custom  is  the 
child  of  the  people.  Thus  it  is  not  only  the  constructive  intellect  of 
the  educated  and  professional  class,  but  also  the  half-conscious 
thought  of  the  average  man  which  go  to  the  making  and  moulding 
of  the  law. 

We  must,  however,  remember  that  law  is  not  the  product  of  one 
or  two  generations  only,  but  of  many  generations.  National  cha- 
racter is  always  insensibly  changing,  and  it  changes  the  more 
rapidly  the  more  advanced  in  civilization  the  nation  becomes,  the 
greater  its  vicissitudes,  and  the  more  constant  its  intercourse  with 
other  nations.  Hence,  institutions  become  the  expression  not 
solely  of  those  original  gifts  and  tendencies  of  a  race  of  people 
which  we  observe  when  it  emeiges  from  prehistoric  darkness. 
Time  and  circumstance  co-operate  in  the  work.  Law  is  the  result 
of  the  events  which  mould  a  nation  as  well  as  of  the  mental  and 
moral  qualities  with  which  the  nation  started  on  its  career.  These 
two  qualities  are  so  blent  and  mixed  in  their  working  that  it  is 
hard  to  describe  them  separately.  Nevertheless,  we  must  try.  Let 
us,  therefore,  begin  by  a  brief  glance  at  the  inborn  talents  and 
temper  of  the  race  that  produced  the  Common  Law,  and  then  let 
us  see  how  the  course  of  history  trained  their  powers  and  guided 
their  action. 

All  t)ie  Teutonic  peoples  were  strong,  resolute,  even  wilful ;  and 
the  Low  Germans  and  Northmen  were  the  most  active  and  forceful 
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branches  of  the  Teutonic  stock.  Every  man  knew  his  rights  and 
was  ready  to  assert  them  by  sword  and  axe.  Not  only  so ;  he  was 
also  ready,  where  society  had  become  advanced  enough  for  courts 
to  grow  up,  to  assert  his  rights  by  the  law  also.  Eead  the  Icelandic 
sagas,  in  which  records  of  killings  and  of  lawsuits  are  mingled  in 
about  equal  proportions^  if  you  wish  to  realize  how  keen  was  the 
sense  that  every  freeman  had  of  his  own  rights,  and  how  resolute 
he  was  in  enforcing  them.  Never  was  there  a  people  more  fond  of 
legal  strife  than  were  the  Norwegians  and  Danes^  who  spread  them- 
selves over  Eastern  Britain  in  ihe  ninth  and  tenth  centuries^  or 
than  their  brethren  whom  Rolf  Ganger  led  to  the  conquest  of  the 
Northern  coast  of  France  in  the  ninth  century,  llie  Norman 
peasant  is  proverbial  to-day  in  France  for  his  litigiousness. 

In  this  Teutonic  self-assertiveness,  however,  there  is  no  disregard 
-of  duly  constituted  authority.  The  primitive  Teuton  had  his  Folk 
Mot  in  England,  his  Thing  in  Norway  and  Iceland.  He  was  loyal 
to  his  chief  or  his  king.  He  felt  his  duty  to  the  community 
wherein  he  lived.  He  did  not  always  obey  the  law,  but  he  re- 
spected the  law,  and  saw  the  need  of  its  enforcement. 

It  belongs  to  a  strong  race  to  have  the  power  of  self-control. 
Our  forefathers  were  fierce  and  passionate  men  like  other  half- 
civilized  peoples,  but  they  had  this  power  of  self-control,  and  they 
restrained  themselves  from  overriding  the  process  of  law  and  letting 
passion  work  injustice  many  a  time  when  men  of  other  races, 
Greeks  or  Slavs  or  Celts,  would  have  yielded  to  their  impulses.  So, 
too,  they  had  a  latent  solidity  and  steadiness  which  indisposed  them 
to  frequent  or  fitful  change.  Compared  with  their  Slavonic  neigh- 
bours to  the  east  and  their  Celtic  neighbours  to  the  west,  both 
quite  as  intellectually  quick  and  perhaps  more  susceptible^  the 
Teutons  have  always  been  of  a  conservative  temper.  This  may  be 
a  mark  of  good  sense  and  patience,  or  it  may  be  an  attribute  of 
dogged  and  slow-moving  minds.  Anyhow,  there  it  is,  and  for  the 
purposes  of  law  building,  it  is  a  merit  of  the  first  magnitude. 

Further,  the  mediaeval  English  mind  was  of  a  practical  rather 
than  of  a  speculative  type.  It  had  plenty  of  acumen,  plenty  of 
logical  vigour,  but  it  did  not  run  to  the  spinning  of  theories  or  the 
trying  of  experiments.'  This  has  been  chai*acteristic,  more  or  less, 
of  the  English  and  American  mind,  and  I  may  add  also  of  the  Low 
German  or  Dutch  mind,  ever  since  the  Middle  Ages,  as  compared 
with  the  Scotch  mind  and  with  our  brethren,  the  High  Germans  of 
the  European  continent  For  the  purposes  of  law  building,  it  is 
by  no  means  an  undesirable  trait.  Speaking  to  an  American 
audience,  no  one  would  venture  to  disparage  ingenuity.  The  jurist 
needs  it  daily.     But  the  jurist  who  is  practising  law  needs  caution 
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and  practical  judgment  even  more ;  and  with  all  of  your  American 
ingenuity,  it  has  never  been  your  way  to  run  ahead  of  the  time  or 
to  pull  up  the  plant  in  order  to  see  whether  its  roots  are  sprouting. 

Here,  then,  I  have  given  you  five  characteristios  of  the  men  to 
whom  we  owe  the  Common  Law.  They  were  strong  men  and 
pugnacious  men;  they  respected  authority;  they  could  at  need 
control  their  impulses ;  they  were  not  given  to  change ;  they  were 
not  fertile  in  theory  or  invention*  With  these  qualities  they 
started  on  the  work  of  making  a  law.  Now,  how  did  the  conditions 
of  England  from  the  twelfth  to  the  eighteenth  century  affect  them, 
and  so  g^ide  their  action  as  to  bring  out  the  legal  product  which 
we  have  inherited,  a  fruit  very  different  from  that  which  has 
ripened  under  the  sun  of  Germany  or  of  France  ? 

The  English  king  in  the  Middle  Ages  was  strong,  stronger  than 
the  kings  of  France  or  Castile  or  Aragon.  He  was,  fi*om  the  days 
of  Henry  II  onwards,  effective  master — except  for  brief  intervals— 
of  his  whole  realm.  He  was  able  to  make  his  executive  authority 
feared,  even  if  it  was  sometimes  disobeyed.  His  writ  ran  every- 
where ;  his  judges  travelling  through  the  country  brought  the  law 
to  the  sight  of  all  men.  His  aim  and  that  of  his  judges  was,  during 
the  thirteenth  and  fourteenth  centuries,  to  build  up  one  law,  in- 
stead of  the  variety  of  diverse  legal  customs  such  as  had  grown  up 
in  continental  Europe.  Thus  he  and  they  must  needs  strive  to 
make  the  law  clear  and  certain.  Such  it  became.  Here  and  there, 
as  in  Kent  and  in  some  old  borooghs,  local  land  customs  survived, 
yet  not  enough  to  mar  the  unity  and  definiteness  of  the  law  as 
a  whole. 

From  good  motives  as  well  as  bad,  the  king  was  tempted  to 
stiotch  his  authority  and  make  himself  almost  a  despot  He  was 
so  strong  over  against  the  barons  that  they  were  obliged  from  time 
to  time  to  ally  themselves  with  the  Church — usually  their  an- 
tagonist— and  also  with  the  middle  clasb,  consisting  of  small  land- 
holders and  burghers.  To  that  alliance  of  the  nobles  with  the 
Church  and  the  upper  part  of  the  middle  class  we  owe  Magna 
Charta  and  the  long  line  of  restrictions  thereafter  imposed  on  arbi- 
trary government,  including  the  great  Caufirmatio  Chartarum  which 
followed  upon  the  Magna  Charta  itself.  Now,  Magna  Charta  is\he 
declaration  of  one  geneitblly  binding  law.  It  enounces  and  it  conse- 
crates and  it  is  itself  Lex  Terrae^  the  law  of  the  whole  land,  and  of 
all  persons  therein.  It  is  for  us  of  the  English  stock  the  parent  of 
all  instruments  defining  the  relatiou  of  citizen  and  sovereign.  It 
is  the  ancestor  of  your  own  Federal  Constitution,  as  well  as  of  the 
'  Bill  of  Rights '  provisions  of  all  State  constitutions. 

Just  as  the  barons  and  the  people  wei-e  obliged  to  base  themselves 
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upon  the  solemnly  made  engagements  of  the  Crown  as  the  evidence 
of  their  immunities,  so  the  Crown,  acting  through  its  judges,  not 
being  strong  enough  to  make  its  own  policy  or  view  of  what  was 
right  prevail  as  a  mere  exercise  of  the  sovereign's  own  will,  and 
desiring  to  have  some  positive  authority  to  set  against  the  texts 
which  were  quoted  from  the  imperial  or  papal  law  by  the  civilians 
or  the  Canonists,  was  forced  to  rely  upon  acts  previously  done, 
decisions  previously  delivered,  and  to  found  the  law  upon  it  Thus 
both  the  judges  on  one  hand,  and  those  representing  the  people 
on  the  other,  were  led  to  appeal  to  and  lay  stress  upon  precedents. 
Under  these  conditions,  and  favoured  by  them,  there  grew  up  that 
habit  of  recording  and  following  cases  adjudicated  upon  which  is  so 
eminently  and  uniquely  characteristic  of  the  Common  Law. 

The  balance  of  forces  in  English  mediaeval  society  appeared  most 
clearly  in  the  relations  of  lord  and  vassal  Each  of  these  had  rights, 
and  those  rights  were  apt  to  come  into  conflict.  The  adjustment  of 
conflicting  claims  gave  constant  occupation  to  the  lawyers  and  the 
judges,  and  while  forming  habits  of  exact  thought  and  precise  state- 
ment, it  created  a  great  mass  of  technical  learning.  The  older 
English  land  law  was  as  intricate  and  elaborately  artificial  a  body 
of  rules  as  the  world  has  ever  seen,  and  although  modified  in  some 
important  points^  it  lasted  with  us  down  to  a  century  ago,  when  it 
began  to  be  so  cut  about  by  amending  statutes  as  to  lose  its  ancient 
logical  cohesion.  For  some  reason  or  other  which  is  not  very  dear 
to  most  of  us,  many  of  its  technical  doctrines  were  held  to  be  not 
applicable  to  land  in  America,  so  you  have  escaped  most  of  the 
complications  it  handed  down  to  us.  But  the  circumstances  and 
the  process  which  produced  the  ancient  land  law  left  a  deep  impress 
upon  the  law  in  general.  Some  of  the  faults,  some  also  of  the  merits, 
of  the  Anglo-American  way  of  handling  legal  questions  may  be 
traced  to  the  methods  followed  in  trying  issues  relating  to  the 
land  rights  of  the  elder  tima 

English  freedom,  in  the  particular  legal  form  which  it  took, 
sprang  out  of  feudal  conditions.  In  reality  it  was  older  than 
feudality,  and  lost  some  of  its  simple  Teutonic  breadth  when  over- 
grown by  feudal  notions.  But  the  struoture  of  Parliament,  and  the 
right  of  Parliament  alone  to  impose  taxes,  sprang  out  of  the  relation 
of  the  king,  as  feudal  lord  to  his  tenants,  which  is,  in  a  certain 
sense,  a  private  relation  as  well  as  a  political  one.  It  is  hardly  too 
much  to  say  that  what  we  call  the  public  or  constitutional  law  of 
England  is  a  part  of^  as  it  has  certainly  grown  out  of,  the  private 
law.  Some  of  our  fundamental  constitutional  principles  have  been 
established  by  decisions  given  in  private  suits,  and  although  you 
Americans  can  draw  a  sharper  line  between  public  and  constitu- 

vou  XXIV.  a 


18  The  Law  Quarterly  Review.  [No.  xcill. 

tional  law  than  we  can  draw  in  England,  because  yon  have  a 
written  or  Bi^d  Constitution,  and  we  have  not  got  a  Constitution 
(in  your  sense)  at  all,  still  the  old  character  of  the  Common  Law 
remains  plainly  visible  in  the  fact  that  many  of  the  most  important 
questions  that  have  arisen  on  the  construction  of  your  Constitu- 
tions in  this  country  have  arisen  in  suits  between  private  parties, 
where  the  primary  issue  before  the  Court  was  one  in  which  the 
rights  of  those  parties  had  to  be  determined. 

I  have  referred  to  exactitude  of  thought  and  expression  as  one 
of  the  excellencies  which  we  justly  admire  in  the  sages  of  the  Com- 
mon Law,  and  particularly  in  the  deliverances  of  the  judges.  That 
exactitude  has  become  a  feature  of  all  our  legal  thinking  and  legal 
writing,  and  has  in  particular  made  us  separate  more  clearly  than 
the  lawyers  of  some  other  nations  do  strictly  legal  considerations 
from  those  which  belong  to  the  sphere  of  morality  or  sentiment. 
We  owe  it  in  no  small  measure  to  the  system  of  pleading  which, 
slowly  matured  and  refined  to  a  perhaps  excessive  point  of  techni- 
cality, gave  to  the  intellects  of  many  generations  of  lawyers  a  very 
sharp  edge.  The  old  system  of  pleading  had  the  great  merit  of 
impressing  upon  them  the  need  for  distinguishing  issues  of  law  from 
issues  of  fact.  The  first  lesson  a  student  learns  is  to  consider  in  any 
given  case  whether  he  ought  to  plead  or  to  demur.  It  is  a  lesson  of 
value  to  all  of  us  in  our  daily  life. 

Half  the  confusions  of  thought  in  the  world,  not  excepting  the 
world  of  political  discussion,  have  arisen  because  men  have  not 
stopped  to  ask  themselves  whether  the  issue  they  are  debating  is 
one  of  fact  or  of  principle.  '  Do  I  deny  the  facts  or  do  I  dispute 
the  inference  T   Or  in  legal  words,  *  Ought  I  to  plead  or  to  demur  ?  * 

It  is  a  remarkable  fact  that  although  the  Common  Law  came 
into  existence  at  a  time  when  personal  slavery  was  not  extinct  in 
England,  and  had  reached  an  advanced  state  of  development  before 
praedial  slavery  or  Villenage  had  died  out,  the  existence  of  slavery 
in  the  North  American  colonies  had  nothing  to  do  with  either 
English  institution,  but  arose  quite  independently  in  colonial  days. 
Though  Villenage  existed  at  Common  Law,  and  is  said  to  have 
lasted  into  the  seventeenth  century,  personal  slavery  does  not, 
I  think,  stand  recorded  in  any  Common  Law  book  of  authority, 
and  it  may  be  supposed  that  the  incidents  of  negro  slavery  in  the 
colonies,  though  doubtless  largely  assumed  as  matter  of  custom, 
were  either  pai-ts  of  the  general  Common  Law  of  personal  property 
or  else  rested  upon  statutes  of  those  colonies  in  which  slavery 
existed.  It  may  be  observed  in  passing  that,  although  one  might 
think  that  the  recognition  of  the  rights  of  man  as  man  would  be 
clearest  and  fullest  in  a  country  where  every  man  was  free,  this 
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may  not  in  fact  have  been  the  case.  Where  some  men  are  free  and 
others  are  slaves,  the  status  of  freedom  may  have  been  conceived 
more  sharply  as  a  x>ositive  status,  and  the  rights  belonging  to  the 
individual  as  a  free  man  may  have  stood  out  more  strongly,  because 
a  free  man  is  l^ally  exempt  from  treatment  to  which  a  slave  is 
liable.  As  a  free  man,  he  is  prima  facie  the  equal  of  all  other  free 
men,  even  though  some  of  the  latter  may  belong  to  a  politically 
privileged  caste.  The  history  of  the  law  of  persons  at  Rome,  where 
slavery  was  an  extremely  important  institution  and  where  the  rights 
of  individual  citizens  were  very  clearly  recognized,  lends  colour  to 
this  view. 

On  no  feature  of  the  Common  Law  did  your  and  our  ancestors 
lay  more  stress  than  on  the  Jury,  and  the  right  of  every  citizen  to 
be  tried  by  his  peers.  This  right  had  been  a  bulwark  of  English 
freedom,  and  was  deemed  in  the  eighteenth  century  to  be  essential 
thereto.  Yet  it  deserves  to  be  noticed  that  the  jury  was  an  institu- 
tion which,  in  the  form  in  which  it  is  known  to  us,  arose  almost, 
one  might  say,  by  accident.  The  legal  genius,  or  instinct,  of  the 
mediaeval  English  may  be  credited,  however,  with  the  use  they 
made  of  this  accident.  Darwin  has  shown  how  a  variation  from 
a  type  which  in  its  origin  is  accidental,  that  is  to  say,  due  to  some 
cause  operative  in  an  individual  organism  which  is  beyond  our 
powers  of  inquiry,  may  become  the  source  of  a  new  type,  possessing 
advantages  which  enable  that  new  type  to  survive  and  prevail  and 
reach  a  higher  level  of  efGciency  than  the  original  type  possessed. 
Now,  it  may  not  be  too  fanciful  to  suggest  that  where  a  political  or 
legal  germ  happens  to  fail  in  a  fertile  soil,  the  virtue  of  the  soil 
enables  it  to  spring  up  and  become  the  parent  of  a  flourishing 
progeny.  Thus  our  ancestors  moulded  the  jury  into  an  instrument 
that  was  sei*viceable  not  only  for  discovering  the  truth,  but  also  for 
securing  freedom  and  justice — freedom  because  the  jury  was  practi- 
cally independent  of  royal  power;  justice,  because,  although  it 
was  sometimes  intimidated  and  occasionally  even  corrupted,  it  was 
on  the  whole  less  liable  to  be  tampered  with  -by  those  malign 
influences  which  might  poison  the  mind  or  pervert  the  action  of 
a  judge  in  days  when  public  opinion  was  ill-formed  or  weak. 

We  in  England  have  no  longer  that  confidence  in  the  wisdom  of 
a  jury  in  certain  classes  of  civil  actions  which  we  once  had,  and 
the  tendency  in  recent  years  has  been  to  narrow  the  sphere  of  its 
employment.  But  the  institution  of  the  jury  has  had  some  notably 
beneficent  results.  Along  with  those  rules  of  pleading  to  which 
I  have  already  referred,  it  helped  to  form  in  us  a  keener  perception 
of  the  need  for  separating  issues  of  law  from  issues  of  fact  than 
exists  anywhere  outside  of  England  and  America,  and  it  has  trained 
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US  how  to  make  this  distinction  in  every  case  we  have  to  advise  on 
or  to  argue.  It  has  tended  to  keep  judicial  deliverances  of  the  law 
within  due  limits  of  brevity,  because  when  a  judge  finds  himself 
tempted  to  wander  off  into  the  merits  of  the  case  he  is  reminded 
that  merits  are  for  the  jury,  and  that  his  natural  human  tendency  to 
do  what  he  thinks  substantial  justice  must  be  restrained  by  the 
sense  that  his  business  is  to  declare  the  law  and  be  content  with 
advising  the.  jury  on  the  fieusts.  It  framed  the  practice  of  using, 
almost  ezdusivelyt  oral  evidence  at  a  trial,  and  thus  incidentally  it 
prevented  both  those  secret  examinations  of  the  accused  person  and 
that  recourse  to  torture  which  were  common  in  continental  Europe. 
It  confirmed  the  ancient  usage  of  requiring  judicial  proceedings  to 
be  conducted  in  public,  and  thus  kept  subject  to  the  watchful  eye 
of  popular  opinion,  and  it  mitigated  that  harshness  of  the  penal  law 
which  belongs  to  all  comparatively  rude  societies,  and  which  was 
not  removed  from  the  English  Statute  Book  until  the  memory  of 
persons  still  living.  When  men  were  liable  to  be  hanged  for  small 
thefts,  English  juries  refused  to  convict  for  such  offences,  and  their 
refusal  hastened  the  march  of  l^;islative  reforms. 

The  mention  of  penal  matters  suggests  a  word  as  to  the  extreme 
technicality  of  the  older  Common  Law.  Frequently  as  that  techni- 
cality frustrated  the  doing  of  substantial  justice  in  civil  cases,  it 
had  its  advantages  in  criminal  proceedings.  Often  a  prisoner  who 
did  not  deserve  a  severe  sentence — and  no  doubt  also  sometimes 
a  prisoner  who  did--esoaped  on  some  technical  ground.  Our  fore- 
fathers had  such  a  respect  for  the  law  that  they  would  rather  a  guilty 
man  should  escape  punishment  than  that  some  of  their  technicalities 
were  neglected.  Perhaps  they  carried  that  principle  almost  a  little 
too  far. 

The  Common  Law,  which  had  the  great  merit  of  forbidding  the 
use  of  torture — abominably  frequent  in  continental  Europe  even  in 
the  eighteenth  century — ^had  ako  the  merit  of  forming  in  the  legal 
profession  the  feeling  that  an  accused  person  ought  to  have  a  fair 
run  for  life  or  freedom.  A  sportsmanlike  instinct  grew  up,  like 
that  which  gives  the  hunted  deer  '  law '  or  a  fair  starts  or  the  instinct 
which  forbids  certain  tricks  by  which  a  game  of  cricket  might  be 
won.  A  judge  who  bullied  a  prisoner  was  condemned  by  pro- 
fessional opinion.  A  prosecuting  counsel  who  overstated  his 
case  or  betrayed  a  personal  eagerness  to  convict  the  prisoner, 
incurred  the  displeasure  of  his  brethren,  and  was  sure  to  hear  of 
it  afterwards. 

I  have  often  been  struck  in  our  criminal  courts — and  the  same 
thing  doubtless  happens  here — by  the  self-restraint  which  experi- 
enced counsel  impose  on  themselves  when  conducting  a  case,  as  well 
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as  by  the  care  which  the  judge  takes  to  let  the  prisoner  have  the 
benefit  of  everything  in  his  fSftvour.  How  different  things  are  in 
continental  Europe  is  known  to  you  all.  It  is  partly  because  this 
old  tradition  has  been  so  well  preserved  that  we  in  England  have 
found  that  comparatively  few  convicted  prisoners  need  opportuni- 
ties for  raising  points  of  law  after  the  trial.  The  trial  itself  almost 
always  secures  for  them  whatever  justice  requires,  though  of  course 
there  is  a  power  of  bringing  forward  for  subsequent  argument 
points  reserved,  and  we  have  recently,  in  the  parliamentary  session 
just  closed,  instituted  a  Court  which  is  to  hear  criminal  cases  on 
appeal 

The  mediaeval  Common  Law  has  been  charged  with  one  serious 
defect,  that  of  lacking  elasticity  and  the  power  of  expansion.  It 
halted  at  a  certain  point.  It  refused  to  deal,  or  rather,  perhaps 
I  should  say,  its  machinery  proved  incapable  of  dealing,  with  certain 
sets  of  cases,  and  left  them  to  be  taken  up  and  dealt  with  by  the 
Crown,  acting  through  the  Lord  Chancellor.  I  cannot  stop  to  inquire 
how  far  this  wajs  due  to  an  excess  of  conservatism  in  our  forefathers^ 
how  far  to  the  circumstances  of  the  time  which,  while  circumscrib- 
ing the  action  of  the  king  through  one  set  of  machinery,  left  him 
free  to  act  through  another.  Anyhow,  the  result  was  that  the  huge 
system  which  we  call  Equity  grew  up  side  by  side  with  the  Common 
Law,  remained  distinct  from  it  in  England  until  the  Judicature  Act 
of  1873,  and  I  believe  still  remains  distinct  from  the  Common  Law 
in  some  of  your  States.  In  a  broad  sense,  although,  speaking 
technically,  we  distinguish  Common  Law  from  Equity,  we  may 
include  Equity  within  the  t^m  Common  Law  when  we  use  it  to 
distinguish  the  law  of  England  and  America  from  the  Roman  Law 
of  the  European  continent,  or  of  Louisiana  and  Spanish  America. 
And  it  must  not  be  forgotten  that  not  only  had  Equity  become 
a  thoroughly  positive  system  and  a  technical  system  by  the  time 
when  the  North  American  colonies  were  founded,  but  iJso  that  it 
had  been  largely  influenced  by  the  same  historical  environment  and 
had  been  moulded  by  the  same  national  character  as  had  governed 
the  growth  of  the  law  administered  in  the  Common  Law  Courts. 
How  much  of  its  own  precision  and  certainty  the  older  system  had 
given  to  the  younger  system  may  be  perceived  by  whoever  will 
compare  English  Equity  with  the  civil  law  of  most  European 
countries  in  the  seventeenth  century. 

I  have  kept  to  the  last  the  most  striking  of  all  the  historical  con- 
ditions which  determined  the  character  of  Anglo-American  law. 
England  was  an  island.  The  influences  which  governed  the  develop- 
ment of  law  in  the  mainland  reached  her  in  an  attenuated  form. 
The  English  people  had  a  chance  of  making  a  new  start  and  of 
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creating  a  system  of  law  for  themselves,  instead  of  merely  adopting 
or  adapting  the  Roman  jurisprudence,  as  did  at  various  times  and 
in  divers  ways  nearly  all  modem  peoples  except  those  of  English 
stock. 

We  must  not  indeed  exaggerate  the  originality  of  our  Law.  It 
was  not  as  original  as  that  of  Iceland  would  probably  have  been 
had  Iceland  gone  on  developing  the  legal  customs  she  had  formed 
by  the  middle  of  the  thirteenth  century.  It  is  not  original  in  the 
sense  of  owing  little  or  nothing  to  foreign  sources,  for  a  great  deal 
of  law  flowed  from  Roman  fountains  into  the  English  stream.  When 
the  Lombard  Vacarius  taught  the  Roman  Law  in  the  reign  of  King 
Stephen  at  Oxford — this  is  among  the  very  first  traces  we  have  of 
that  famous  university — we  cannot  suppose  that  his  hearers  were 
confined  to  those  who  wished  to  practise  in  the  Ecclesiastical  Courts. 
In  the  next  century  we  find  Bracton,  one  of  our  earliest  legal  writers, 
copying  freely  from  the  Roman  law  books,  though  he  frequently 
also  contradicts  them  when  English  usage  differed.  In  the  fourteenth 
and  fifteenth  centuries,  the  ecclesiastical  chancellors,  who  built 
up  the  system  of  Equity,  were  much  influenced  by  Roman  legal 
doctrines,  drawn  largely  through  Canonist  channels.  Still  the  fact 
remains  that  the  law  of  England  was  a  new  creation,  not  an  adapta- 
tion of  the  law  of  the  Empire.  It  has  a  character  and  a  quality 
which  are  all  its  own ;  and  its  free  spirit  and  tendencies  have  always 
stood  out  in  marked  contrast  to  the  despotic  spirit  and  tendencies 
which  France,  Spain,  and  Germany  inherited  from  the  imperial 
jurisprudence.  To  that  jurisprudence  it  was,  during  the  Middle 
Ages  and  the  centuries  which  followed,  as  much  superior  in  respect 
of  freedom  and  in  what  may  be  called  a  popular  flavour  as  it  was 
inferior  in  philosophic  breadth  and  elegance  to  the  ancient  sources 
on  which  that  imperial  jurisprudence  was  founded.  The  use  of  the 
jury,  the  far  larger  part  assigned  to  oral  evidence,  the  sharper 
sepai-ation  of  issues  of  law  from  issues  of  fact,  are  among  the  most 
salient  points  in  which  the  superiority  of  the  Common  Law  to  the 
law  of  continental  Europe  appears. 

I  had  intended  to  have  given  you  a  brief  sketch  of  the  earlier 
history  of  the  ancient  Roman  Law  for  the  sake  of  showing  how  the 
characteristics  of  that  great  rival  system  sprang  from  features  in 
the  national  character  of  the  Romans  in  their  republican  days,  not 
unlike  those  which  marked  our  own  ancestors.  They  too  had  a 
genius  for  law.  Less  imaginative,  less  artistic,  less  acute  in  specula- 
tion, altogether  less  intellectually  versatile  and  alert  than  were  the 
Greeks,  they  had  a  greater  capacity  for  building  up  and  bringing  to 
an  almost  finished  and  certainly  unsurpassed  perfection,  a  body  of 
legal  principles  and  rules.    They  had  this  capacity  in  respect  of  gifts 
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like  those  of  our  ancestors.  They  realized  clearly  the  rights  of  the 
individual  as  against  the  state.  They  were  conservative.  They 
had  the  power  of  self-control.  They  were  filled  with  practical 
good  sense. 

But  this  subject  is  too  great  to  be  dealt  with  at  the  end  of  an 
address,  and  I  must  be  content  with  recommending  it  to  the  atten- 
tion of  those  who  are  interested  in  the  study  as  throwing  much  light 
upon  the  general  tendencies  which  have  governed  the  growth  of 
law.  The  best  illustrations  of  English  legal  history  are  to  be  found 
in  Roman  legal  history. 

So  far  I  have  spoken  of  the  Common  Law  as  a  product  of  the 
English  intellect  under  certain  peculiar  historical  conditions, 
but  one  word  must  be  said  of  it  in  another  aspect:  If  it  was 
a  result,  it  was  also  a  cause.  It  reacted  powerfully  upon  the 
people  that  made  it.  Just  as  the  habit  of  physical  or  mental  exercise 
strengthens  the  body  or  the  mind  where  native  energy  has  made 
exercise  enjoyable,  so  the  Common  Law,  once  created,  began  to 
develop  further  and  give  more  definite  form  to  those  very  qualities 
of  the  nation  whereto  its  own  features  were  due.  Under  its  influ- 
ence the  national  mind  became  more  and  more  permeated  by  the 
spirit  of  Legality.  It  grew  accustomed  to  resist  arbitrary  power, 
but  as  it  did  this  in  defence  of  prescriptive  right,  it  did  not  lapse 
into  revolutionary  ways.  Thus  there  was  formed  the  idea  of  a 
government  of  limited  powers  and  the  habit,  when  any  one  claimed 
obedience,  of  requiring  him  to  show  his  title  to  demand  it  If  it  be 
asked  why  should  not  such  a  conception  of  the  legal  character  of  all 
authority  belong  to  and  arise  in  every  duly  matured  system  of  law, 
the  answer  must  be  that  the  case  of  England  stood  alone  in  this 
respect — that  the  law  came  early  to  be  recognized  as  being  something 
more  than  an  expression  of  the  will  of  the  sovereign  ruler.  It 
sprang  partly  out  of  the  old  customs,  partly  from  an  assembly 
which  was  national,  although  not  as  yet  popular.  It  did  not  descend, 
as  in  continental  Europe,  from  an  ancient  and  foreign  wisdom  or 
authority.  It  was  English.  It  came  not  from  above,  but  from  all 
around.  In  England,  moreover,  the  men  who  knew  and  practised 
the  law  were  largely  persons  of  some  independent  social  standing. 
There  were  among  them  not  a  few  of  the  lesser  landholders,  and  of 
the  younger  sons  or  nephews  of  some  of  the  larger  landholders. 
They  were  a  link  between  the  nobles  and  the  middle  classes. 
Unlike  the  lawyers  of  France,  those  of  England  did  not  generally 
depend  on  the  Crown.  Some  no  doubt  did,  and  served  the  Crown 
in  ways  which  the  best  opinion  of  their  time  condemned.  But  on 
the  whole  they  were  independent  of  the  Crown  and  were  ready  on 
occasion  to  oppose  it.   Thus  it  came  about  that  although  the  people 
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at  large  knew  little  of  the  details  of  the  law»  the  spirit  of  indepen- 
dent legality  was  diffused  through  the  nation,  and  it  was  not  the 
docile  servant  of  power  as  it  became  in  countries  where  both  physical 
force  and  the  function  of  making  or  declaring  the  law  lay  in  the 
hands  of  the  executive  ruler. 

How  great  a  part  the  conception  of  the  legal  rights  of  the  subject  or 
eitiaon  against  the  Crown  or  the  State  power  has  played  in  English 
and  in  American  history  is  known  to  you  all.  Still  less  need  I  dwell 
on  the  capital  importance  for  the  whole  political  system  of  the 
United  States  of  that  doctrine  of  Limited  Pgwers  which  has  been  to 
admirably  worked  out  in  your  constitution,  nor  of  that  respect  for 
a  defined  legal  right  which  supports  their  provisions.  The  life  of 
every  nation  rests  mainly  on  what  may  be  called  its  fixed  ideas, 
those  ideas  which  have  become  axioms  in  the  mind  of  every  citizen* 
They  are  stronger  than  fundamental  laws,  because  it  is  they  that 
give  to  fundamental  laws  their  strength.  They  are,  as  the  poet 
says, '  the  hidden  bases  of  the  hills.'  Now,  it  was  mainly  by  the 
Common  Law  that  those  fixed  and  fundamental  ideas  were  moulded 
whereupon  the  constitutional  freedom  of  Americaj  as  of  England, 
rests. 

One  hundred  and  thirty-one  years  have  now  passed  since  the 
migestic  current  of  the  Common  Law  became  divided  into  two 
streams  which  have  ever  since  flowed  in  distinct  channels.  Water 
is  naturally  affected  by  the  rock  over  or  the  soil  through  which  it 
flows ;  but  these  two  streams,  separated  in  1776,  have  hitherto  pre* 
served  almost  the  same  tint  and  almost  the  same  flavour.  Many 
statutes  have  been  enacted  in  England  since  that  year,  and  many 
more  have  been  enacted  here,  but  the  broad  character  of  the 
Common  Law  remains  essentially  the  same,  and  it  forms  the  same 
mental  habits  in  those  who  study  and  practise  it  An  American 
counsel  in  an  English  Court,  or  an  English  counsel  in  an  American 
Court,  feels  himself  in  a  familiar  atmosphere,  and  understands 
what  is  going  on  and  why  it  is  going  on,  because  he  is  to  the 
manner  bom.  We  read  and  we  quote  your  law  reports,  although 
we  are  sometimes  embarrassed  by  the  enormous  quantity  of  the 
food,  not  all  of  it,  equally  nutritious,  but  some  of  it  most  nutri- 
tious, which  you  annually  present  to  our  appetite.  So  you  quote 
our  Law  Beports,  although  they  are  nowadays  so  largely  filled  by 
decisions  upon  recent  statutes  as  to  be  less  serviceable  for  the 
elucidation  of  the  Common  Law  than  they  at  one  time  were.  In 
nothing,  perhaps^  does  the  substantial  identity  of  the  two  branches 
of  the  old  stock  appear  so  much  as  in  the  doctrine  and  practice  of 
the  law.  It  is  a  bond  of  union  and  of  sympathy  whose  value  can 
hardly  be  overrated.    An  English  visitor  who     as  himself  been 
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trained  to  the  law  can  find  few  keener  pleasures  than  that  which 
my  friends  Lord  Justice  Kennedy,  Sir  Eenelm  Digby,  Sir  Frederick 
Pollock  and  I  ex\joy  in  being  here  to-day  among  so  many  eminent 
members  of  our  own  profession,  and  in  perceiving  how  high  and 
respected  a  place  the  legal  profession  holds,  and  always  has  held, 
and  I  trust  always  will  hold,  in  the  United  States. 

It  is  a  bond  of  sympathy,  not  least  because  it  is  a  source  of 
common  pride.  There  is  nothing  of  which  you  and  we  may  be 
more  justiy  proud  than  that  our  common  forefathers  reared  this 
majestio  fftbric  which  has  given  shelter  to  so  many  generations  of 
men  and  from  which  there  have  gone  forth  principles  of  liberty  by 
which  the  whole  world  has  profited.  The  law  of  a  nation  is  not 
only  the  expression  of  its  character,  but  a  main  factor  in  its  great- 
ness. What  the  bony  skeleton  is  to  the  body,  what  her  steel  ribs 
are  to  the  ship,  that  to  a  state  is  its  law,  holding  all  the  parts  fitly 
joined  together  so  that  each  may  retain  its  proper  place  and  dis« 
cbaige  its  proper  functions.  The  Common  Law  has  done  this  for 
you  and  for  us  in  such  wise  as  to  have  helped  to  form  the  mind  and 
habits  as  well  of  the  individual  citizen  as  of  the  whole  nation. 
Farts  of  the  law  the  individual  citizens  cannot  understand,  and  when 
that  is  so  they  had  better  not  try  to  understand  it,  but  have  recourse 
to  your  professional  advice.  But  the  law  is  all  their  own;  the 
people  can  remould  it  if  they  will.  Where  a  system  of  law  has 
been  made  by  the  people  and  for  the  people,  where  it  conforms  to 
their  sentiment  and  breathes  their  spirit,  it  deserves  and  receives 
the  confidence  of  the  people.  So  may  it  ever  be  both  in  America 
and  in  England. 

James  Brtoe. 
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THE  LAND  TRANSFER  ACTS. 

THERE  seems  at  last  to  be  some  hope  of  an  inquiry  being  held 
as  to  the  working  of  the  Land  Transfer  Acts,  and  this  pros- 
pect gives  additional  interest  to  the  *  Observations '  recently  pub- 
lished by  the  Law  Society  in  answer  to  the  report  of  Mr.  Brickdale, 
issued  in  1906,  on  the  operations  of  the  Land  Registry  during  the 
preceding  four  years,  llie '  Observations '  have  been  prepared  with 
great  care  and  ability,  and  must  have  considerable  weight  in 
deciding  what  ought  to  be  done  to  improve  the  existing  state  of 
aflbirs. 

The  main  objections  which  the  Law  Society  urge  against  the 
system  of  registi^ation  introduced  by  the  Land  Transfer  Act,  1897, 
are,  that  it  adds  to  the  expense  of  transferring  land ;  that  it  is  too 
complicated  ;  and  that  registration  with  possessory  title  is  a  delu* 
sion  and  a  snare. 

The  first  objection  is  undoubtedly  well  founded.  A  purchaser  of 
unregistered  land  in  a  compulsory  district  has  to  pay  a  double  set 
of  expenses  ;  he  has  to  pay  the  same  amount  in  the  shape  of  lawyers' 
costs  for  investigating  title,  and  for  the  preparation  and  execution 
of  the  conveyance,  &c.  as  if  the  new  system  did  not  exist,  and  in 
addition  he  has  to  pay  a  substantial  sum  in  the  shape  of  registration 
fees.  In  the  case  of  registration  with  possessory  title  (and  all  but 
a  small  percentage  of  new  registrations  belong  to  this  class)  the 
imposition  of  heavy  registration  fees  is  quite  inconsistent  with  the 
theory  which  underlies  the  Registrar's  Report,  namely  that  the 
principal  justification  for  the  system  of  registration  with  possessory 
title  is  that  it  will  at  some  indefinite  time  hereafter  confer  a  great 
benefit  on  the  community :  this  is  a  tacit  admission  that  it  does  not 
confer  any  appreciable  benefit  on  the  first  registered  proprietor. 
Why  then  should  he  be  compelled  to  pay  a  heavy  fee  for  something 
which  he  does  not  want,  and  which  does  him  no  good  ?  The  answer 
is  that  the  Treasury  has  so  decreed. 

The  same  objection  applies,  in  a  lesser  degree,  to  every  transfer, 
lease  or  mortgage  of  land  registered  with  a  possessory  title. 

The  second  objection — that  the  system  is  too  complicated — is 
equally  well  founded.  It  is  sometimes  said  that  the  transfer  of  land 
ought  to  be  as  simple  as  the  transfer  of  stock,  and  although  this  is 
only  possible  up  to  a  certain  point,  yet  it  is  useful  to  keep  the 
system  of  transferring  stock  before  our  minds,  as  an  ideal  which 
we  should  seek  to  attain.  Judged  by  this  ideal  the  system  intro- 
duced by  the  Land  Transfer  Act,  1897,  is  not  a  success.    There  are 


The  Land  Transfer  Acts.  27 

three  kinds  of  registered  title  to  freeholds,  and  three  kinds  of  regis- 
tered title  to  leaseholds,  and  in  addition  the  legal  estate  in  registered 
land  may  be  dealt  with  by  unregistered  assurances.  The  registered 
title  is  also  liable  to  be  incumbered  with  restrictions,  a  sample  of 
which  may  be  taken  from  Mr.  Brickdale's  work  on  the  Land 
Transfer  Acts.  It  is  given  to  illustrate  an  imaginary  case  of  regis- 
tered land  belonging  to  John  Black  and  James  Black  in  equal  shares. 
John  Black  is  supposed  to  have  made  a  strict  settlement  of  his  share, 
under  which  he  is  tenant  for  life,  and  W.  Jones  and  H.  Brown  are 
the  trustees.  James  Black  has  conveyed  his  share  to  Thomas  May 
and  George  Johnson  upon  trust  for  sale,  with  the  consent  of  himself 
and  his  wife  or  the  survivor.  Here  are  the  restrictions  ^ : — *  Re- 
striction as  to  the  half  share  of  John  Black.  Until  further  order 
no  transfer  of  the  land  is  to  be  made  except  on  sale  or  exchange, 
and  the  purchase  moneys  on  sale  are  to  be  paid  to  William  Jones 
and  Henry  Brown,  or  into  court,  and  no  charge  is  to  be  created 
without  the  consent  of  the  said  W.  Jones  and  H.  Brown.  B^stric- 
tion  as  to  the  half  share  of  Thomas  May  and  George  Johnson. 
Until  further  order  no  transfer  or  charge  is  to  be  registered  during 
the  lives  of  James  Black  and  Sophia  Black  his  wife  and  of  the 
survivor  without  their  respective  consents  in  writing.'  As  to  John 
Black's  share,  the  effect  of  the  restriction  is  that  when  he  dies,  or 
when  he  and  his  son  join  in  a  disentailing  deed  and  resettlement, 
or  when  the  settlement  comes  to  an  end,  the  parties  will  have  to 
come  to  the  Registrar  and  ask  him  to  be  good  enough  to  make  the 
necessary  alterations  in  the  register.  In  other  words,  the  Land 
Registry  is  being  converted  into  a  Landed  Estates  Court,  of  which 
the  Registrar  is  the  self-appointed  judge. 

Nor  is  this  all.  It  appears  from  Mr.  Hogg's  recently  published 
collection  of  Precedents  for  Registered  Land  that  attempts  are  to 
be  made,  with  the  Registrar's  sanction,  to  carry  out  settlements  of 
land  by  means  of  a  number  of  registered  instruments  creating  par- 
ticular estates,  remainders,  annuities  by  way  of  jointure,  &c.  It  is 
to  be  hoped  that  these  attempts  will  not  be  allowed  to  succeed,  for 
they  are  quite  contrary  to  the  spirit  and  intention  of  the  Land 
Transfer  Acts  ^. 

'  Fully  to  appreciate  these  restrictions  the  reader  should  refer  to  the  '  Proprietor- 
ship Register,'  with  its  erasures  and  interlineations,  as  printed  in  BCr.  Brickdale's 
book.  (p.  631).  The  land  certificate  would  contain  a  transcript  of  these  entries, 
erasures,  and  interlineations.  Surely  the  practice  of  the  Land  Registry  in  issuing 
land  certificates  in  this  form  is  calculated  to  encourage  forgeries  and  other  ftrauds. 
Mr.  Brickdale's  <  person  of  ordinary  business  capacity,'  whose  acquaintance  we 
shall  (in  imagination)  make  presently,  would  certainly  not  approve  of  it.  He 
would  prefer  a  certificate  in  the  form  of  an  ordinary  stock  certificate,  which  cannot 
easily  be  tampered  with. 

'  The  objections  to  Mr.  Hogg's  ingenious  devices  are  ably  pointed  out  in  a  notice 
of  Mr.  Hogg's  work  in  this  Review  for  April  last.  Fortunately  no  solicitor  of  any 
experience  is  likely  to  advise  his  clients  to  adopt  them. 
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It  is  clear  that  neither  Lord  Selbome  nor  Lord  Cairns  would 
approve  of  the  maimer  in  which  the  Land  Registry  requires  settled 
land  to  be  dealt  with.  Their  object  in  establishing  a  Land  Begistry 
was  not  to  create  a  goyemment  office  for  transacting  conveyancing 
business \  still  less  a  landed  Estates  Court:  their  object  was  to 
simplify  the  transfer  of  land  as  between  vendor  and  purchaser,  by 
making  the  title  to  land  and  its  transfer  follow  as  closely  as  possible 
the  analogy  of  stock.  In  the  case  of  stock,  it  is  hardly  necessaiy  to 
say,  there  is  no  question  of  absolute,  qualified,  or  possessory  titles: 
there  is  only  one  kind  of  title,  and  no  restrictions  can  be  entered  on 
the  register.  When  an  owner  of  stock  wishes  to  settle  it  on  his  mar^ 
riage  he  transfers  it  into  the  names  of  trustees,  and  all  the  trusts  are 
declared  by  a  document  off  the  register.  Lord  Selbome  and  Lord 
Caims  intended  that  their  systemofregistrationof  title  to  land  should 
be  conducted  on  the  same  principle.  If  a«system  of  this  kind  were 
in  force,  settled  land,  whether  under  a  strict  settlement  or  a  settle- 
ment by  way  of  trust  for  sale,  would  be  registered  in  the  names  of 
trustees,  and  would  remain  so  reg^tered  until  it  was  sold  or  the 
settlement  came  to  an  end.  The  original  settlement  and  all  dis- 
entailing deeds,  resettlements,  appointments,  and  other  instruments 
modifying  it  would  take  eflfoct  in  equity  only  and  would  not  appear 
on  the  register ;  if  it  were  necessary  to  create  legal  interests  for  the 
purpose  of  securing  jointures,  raising  portions,  &e.,  or  if  the  tenant 
for  life  desired  to  sell  or  lease  under  the  Settled  Land  Acts,  the 
trustees  would  be  bound  to  do  what  was  necessary,  but  purchasers, 
lessees  and  mortgagees  would  have  nothing  to  do  with  the  compli- 
cations of  the  settlement:  they  would  deal  with  the  trustees  as 
absolute  owners ;  and  if  the  beneficiaries  desired  to  dispose  of  the 
land  in  accordance  with  their  rights,  they  would  merely  have  to 
deal  with  the  trustees ;  they  would  not  have  to  go  on  bended  knees 
to  the  Registrar. 

The  existing  system  of  transferring  registered  land  is  aJso  open 
to  criticism.    The  Registrar  tells  us  that  in  the  case  of  registered 

^  The  danger  of  allowing  so  difBeolt  a  buBinest  bb  oonyeyancing  to  be  tranaaeted 
by  a  public  office  is  illustrated  by  a  form  given  in  Mr.  Briokdale^s  book  (p.  590), 
which  has  no  doubt  been  approved  by  the  Registrar  :  it  is  a  transfer  of  part  of  the 
land  comprised  in  a  registered  title,  resenring  an  easement  over  the  unsold 
part :  the  reservation  runs  as  follows : — *  Reserving  to  myself  and  the  registered 
proprietor  for  the  time  being  of  the  title  above  referred  to  a  right  of  drainage 
through  the  pipe  marked  JTYon  the  accompanying  plan,  &c.'  Now  if  this  is  the 
proper  way  of  creating  an  easement  d4  t%ow>f  conveyancers  have  for  generations 
laboured  under  two  delusions,  for  it  has  hitherto  been  assumed,  first,  that  an 
easement  created  de  novo  is  not  a  matter  of  reservation,  but  a  matter  of  re-grant, 
and  secondly,  that  proper  words  of  limitation  are  necessary  to  create  an  easement 
in  fee.  In  addition  to  this  objection,  the  proposed  mode  of  giving  the  transferor 
an  easement  has  the  inconvenience  that  he  will  have  no  title  deed,  for  the  transfer 
will  be  put  away  in  the  pigeon-holes  of  the  Land  Registry,  and  if  he  wishes  to 
have  it  produced  he  will  be  put  to  some  trouble  and  expense. 
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land  '  the  highly  technical  and,  to  the  layman,  often  barely  intel- 
ligible '' oonyeyanee " '  is  'superseded  by  a  simple  and  clearly 
expressed  instrument  of  transfer  in  an  official  form/  which  *  can  be 
purchased  for  a  penny  at  any  stationer's.'  '  These  forms,'  he  tells 
us,  *  avoid  the  use  of  technical  phrases,  and  enable  any  person  of 
ordinary  business  capacity  to  see  clearly  what  he  is  doing  when  he 
executes  a  deed.'  In  answer  to  this  the  Law  Society  rightly  draw 
attention  to  the  form  of  transfer,  with  the  additions  sanctioned  by 
the  Registrar,  which  is  printed  in  Mr.  Brickdale's  book.  This  form 
oontains  a  statement  that  the  transferor  is  *  seised  in  fee  simple ' ; 
he  transfers  'as  beneficial  owner'  to  the  transferee  'in  fee  simple' 
the  land  comprised  in  the  title,  'together  with  the  appurtenant 
easements  and  other  rights  described  in  the  First  Schedule  hereto, 
and  subject  to  the  reservations  and  exceptions  contained  in  the 
Second  Schedule  hereto^  and  to  the  conditions  specified  in  the  Third 
Schedule  hereto ' ;  the  form  also  contains  an  application  for  the 
registration  of  such  of  the  said  rights,  easements,  &c.  as  are  capable 
of  registration,  and  an  acknowledgment  as  to  deeds,  fto.  by  the 
transferor.  Now  let  us  take  the  imaginary  title  of  John  Black  and 
James  Black  above  referred  to,  and  suppose  that  they  have  agreed 
to  sell  the  land  to  '  a  person  of  ordinary  business  capacity' :  and 
that  the  purchase  money  of  John  Black's  share  is  to  be  paid  into 
court  We  buy  an  official  form  for.a  penny  at  the  nearest  stationer's, 
adapt  it  to  ^e  title,  and  to  the  restrictions  set  forth  as  above 
described,  provide  for  payment  into  court  of  the  purchase  money  of 
John  Black's  share,  incorporate  in  the  form  the  additions  suggested 
by  Mr.  Brickdale,  give  it  to  the  purchaser,  and  tell  him  that  it  is 
a  '  short,  simple,  printed  form '  which  '  avoids  the  use  of  technical 
phrases,  and  enables '  him,  being  a  '  person  of  ordinary  business 
capacity,  to  see  clearly  what  he  is  doing  when  he  executes '  it  His 
answer  may  be  imagined. 

The  claims  of  the  Registrar  as  to  the  effect  of  registration,  and  as 
to  the  value  of  the  land  certificate,  must  also  be  disallowed.  .  He 
says  that '  an  intending  purchaser  of  registered  land  has  no  need  to 
make  any  private  inquiry  into  the  title,  he  merely  sees  that  the 
person  he  is  dealing  with  is  the  registered  proprietor.'  Considering 
that  in  all  but  a  few  cases '  proprietors '  are  registered  with  possessory 
titles,  this  is  a  most  misleading  statement,  for  a  purchaser  from 
such  a  registered  proprietor  ought  to  examine  the  title  with  as 
much  care  as  if  the  land  had  never  been  registered.  The  Registrar 
goes  on :  '  A  "  land  certificate,"  issued  to  the  registered  proprietor, 
gives  him  a  portable  counterpart  of  the  register,  and  enables  him 
to  obtain  a  temporary  loan  from  a  banker  by  deposit  By  these 
means  the  public  obtains  not  only  security  from  firaud,  but  also 
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immunity  from  the  expense  and  delay  which  (as  is  only  too  well 
known)  are  incident  to  all  dealings  with  land  where  the  registration 
system  does  not  exist'  This  is  the  language  of  enthusiasm  rather 
than  of  business.  As  a  matter  of  fact,  a  land  certificate,  in  the  case 
of  land  registered  with  possessory  title  (and  ahnost  all  compulsory 
registrations  are  of  this  kind)  affords  no  proof  of  the  holder's 
title.  Cases,  referred  to  in  the  Law  Society's  '  Observations,'  have 
occurred  in  which  persons  without  title  have  been  registered  as 
proprietors  and  have  thus  been  able  to  hold  themselves  out  to  the 
world  as  owners  of  land.  But  quite  apart  from  such  cases  as  these, 
which  are  generally  cases  of  fraud,  it  is  obvious  that  the  Land 
Transfer  Acts  offer  opportunities  for  the  issue  of  official  documents 
which  in  the  hands  of  careless  or  ignorant  people  may  cause  very 
serious  mistakes;  a  person  may  be  registered  as  a  proprietor  of 
land  with  possessory  title  when  he  has  nothing  but  an  equitable 
title,  the  legal  estate  being  outstanding  in  a  mortgagee  or  trustee, 
or  the  land  may  be  subject  to  a  long  term  of  years,  or  to  annuities, 
jointures,  portions,  or  other  charges :  these  essential  matters  do  not 
appear  on  the  register  or  the  land  certificate,  and  yet  the  land 
certificate  in  such  a  case  is  quite  as  flamboyant  and  imposing  in  its 
outward  appearance  as  that  issued  to  a  proprietor  registered  with 
an  absolute  title.  It  is  disquieting  to  learn  from  the  Registrar's 
report  that  the  possession  of  such  a  document '  enables  the  registered 
proprietor  to  obtain  a  temporaiy  loan  from  a  banker  by  deposit,' 
and  that '  bankers  who  have  had  experience  are  ah'eady  beginning 
to  express  their  preference  for  the  regbtry  system  in  regard  to  these 
ti*ansactions.'  It  is  to  be  feared  that  a  rude  awakening  is  in  store 
for  some  of  them. 

A  similar  objection  maybe  taken  to  the  *good  leasehold  title'  which 
the  Registrar  is  prepared  to  register  in  the  name  of  any  one  who 
produces  a  document  purporting  to  be  a  lease ;  it  may  have  been 
granted  by  some  one  with  an  inadequate  title,  or  no  title  at  all,  but 
that  does  not  matter ;  the  land  certificate  enables  the  lessee  to  hold 
himself  out  to  the  world  as  having  a  '  good  leasehold  title  ^.' 

^  It  is  well  known  that  when  a  speculative  builder  takes  up  his  leases  he  often 
h(is  them  granted  to  his  wife,  who  is  really  a  trustee  for  him  :  the  better  opinion 
is  that  such  leases  are  wholly  void,  and  even  if  they  were  valid,  the  wife  could 
not  dispose  of  them  :  yet  I  am  informed  that  the  Registrar  issues  <  good  leasehold 
title  *  certificat-es  for  leases  of  this  description.  Again,  some  years  ago  the  Registrar 
issued  an  edict  that  no  reversionary  lease  commencing  more  than  twenty-one  years 
from  its  date  should' be  registered,  on  the  ground  that  such  leases  contravene  the 
Rule  against  Perpetuiticti,  a  question  on  which  there  is  much  diversity  of  opinion. 
It  is  believed  that  the  interdict  has  been  withdrawn,  and  that  such  a  lease  can  now 
be  registered  with  the  usual  consequence^a  land  certificate — although  no  judicial 
decision  on  the  point  above  referred  to  has  been  obtained.  These  cases  illustrate 
the  danger  of  allowing  a  public  odicial  to  pre-judge  difficult  questions  of  real  property 
law.  Complications  of  this  kind  would  be  avoided  if  leases  were  entered  on  the 
register  as  *  claims,'  instead  of  being  registered  as  rights  of  property  :  see  ivifra^  p.  38. 
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It  is  hardly  necessary  to  say  that  the  procedure  which  allows  any 
one  to  register  himself  as  proprietor  of  land  whether  he  is  entitled 
to  it  or  not,  and  to  hold  himself  out  to  the  world  as  owner,  with  the 
sanction  of  the  Royal  Arms  and  the  seal  of  the  Land  Re^try,  is 
quite  contrary  to  the  objects  which  Lord  Selbome  and  Lord  Cairns 
had  in  view  when  they  originally  decided  to  introduce  a  system  of 
compulsory  registration  of  title.  Still  less  would  they  have 
approved  of  the  very  easy  terms  on  which  the  Registrar  is  prepared 
to  accept,  as  '  absolute,'  titles  which  may  or  may  not  be  good,  or  of 
his  suggestion  that  the  officials  at  the  Land  Registry  should  be 
empowered  *  to  make  all  registered  titles  absolute  instead  of  posses- 
sory from  the  beginning.'  That  any  responsible  official  should 
make  such  a  wild  suggestion  as  this  is  almost  incredible. 

So  far  as  the  criticisms  of  the  Law  Society  are  directed  against 
the  Land  Registry  and  its  methods,  it  is  impossible  for  any 
disinterested  person  to  deny  their  justice.  But  so  far  as  they  imply 
that  the  existing  system  of  conveyancing  in  non-compulsory 
districts  is  satisfactory,  the  '  Observations '  do  not  carry  conviction. 
Such  a  conclusion  is  opposed  to  the  opinion  of  Lord  Cairns,  Lord 
Selbome,  and  (it  is  safe  to  say)  of  every  Royal  Commission  and 
Parliamentary  Committee  which  has  considered  the  subject  during 
the  last  two  centuries,  and  it  is  inconsistent  with  the  attitude  taken 
up  by  the  Law  Society  itself  not  many  years  ago,  for  in  1898  they 
introduced  into  Parliament  a  bill,  framed  by  Mr.  Wolstenholme  on 
their  instructions,  which  not  only  by  its  provisions,  but  by  the 
detailed  explanatory  memorandum  which  accompanied  it,  showed 
that,  in  the  opinion  of  the  Law  Society  and  the  eminent  con- 
veyancer whom  they  had  consulted,  a  reform  of  some  kind  was 
urgently  required.  Nothing  more  has  been  heard  of  the  bill,  and 
the  feeling  of  the  Law  Society  seems  now  to  be  opposed  to  any 
radical  reforms,  if  we  may  judge  from  the  opening  sentence  of  the 
*  Observations '  on  the  Land  Registry : 

'  Those  who  read  [Mr.  Brickdale's]  Report  and  are  capable  of 
forming  an  opinion  on  the  questions  raised,  cannot  fan  to  be 
impressed  witn  the  loss  the  community  sustained  when  Lord 
Cairns  .died  without  leaving  behind  him  a  successor,  high  in  the 
councils  of  the  government,  who  by  training  and  experience  was 
capable  of  carrying  on  the  reform  of  the  law  of  real  property  on 
the  lines  he  so  successfully  laid  down  in  the  year  1881. 

This  is  no  doubt  intended  to  refer  to  the  Solicitors'  Remuneration 
Act,  1881,  and  the  Conveyancing  Act,  1881,  and  possibly  to  the 
Settled  Land  Act,  1882.  The  Solicitors'  Remuneration  Act  comes 
first  because  it  is  the  most  important.    The  Settled  Land  Act  is  not 
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really  relevant  to  the  present  discassion,  because  the  reform  which 
it  introduced  was  political  or  social  rather  than  legal :  its  object 
was  to  avert  the  popular  demand  for  the  abolition  of  entails  and 
family  settlements,  which  formerly  tended  to  make  land  inalien- 
able, and  its  provisions  will  remain  in  force  whatever  reforms  are 
made  in  conveyancing  and  the  law  of  real  property.  The  Con- 
veyancing Act,  on  the  other  hand,  has  had  a  far-reaching  e£foot  on  the 
forms  employed  in  conveyancing,  but  it  is  a  mistake  to  suppose,  as 
the  Law  Society  seem  to  do,  that  this  result  is  due  to  Lord  Caims's 
inventive  genius,  for  the  '  lines '  on  which  the  Conveyancing  Act  is 
framed  had  been  laid  down  long  before  Lord  Cairns  attempted  to 
grapple  with  the  subject.  The  Statute  8  &  9  Vict.  c.  119  (one 
of  Lord  Brougham's  Acts)  authorized  the  use  of  forms  of  conveyance 
in  which  certain  short  expressions  had  the  same  effect  as  full 
covenants  for  title  and  for  the  production  of  deeds,  and  Lord 
Cran worth's  Act,  passed  in  186O1  contains  provisions  which  were 
intended  to  shorten  settlements,  mortgages  and  wills  by  tnalring  it 
unnecessary  to  insert  in  them  various  powers  which  are  almost 
invariably  required.  In  principle  there  is  no  difference  between 
these  statutes  and  the  provisions  to  be  found  in  the  Conveyancing 
Act;  indeed  many  of  the  latter  are  taken  almost  verbatim  from 
Lord  Cranworth's  Act.  The  earlier  Acts  were  failures,  for  the 
simple  reason  that  under  the  system  of  charging  fees  for  con- 
veyancing work  which  was  then  in  force,  the  adoption  of  these 
Acts  would  have  caused  serious  loss  to  practitioners.  Lord  Cairns 
waa  shrewd  enough  to  see  that  if  his  Conveyancing  Act  was  to  be 
a  success  he  must  make  its  adoption '  pay/  and  he  did  so  by  passing 
the  Solicitors'  Remuneration  Act,  1881.  Let  us  see  what  the 
result  is. 

The  system  of  conveyancing  now  in  vogue,  for  which  we  are 
indebted  to  the  combined  operation  of  the  Conveyancing  Act  and 
the  Solicitors'  Bemuneration  Act,  may  be  described  as  a  system  of 
conveyancing  by  code- words,  and  it  has  two  drawbacks.  In  the 
first  place,  code-words  are  as  much  liable  to  be  used  wrongly  in 
conveyances  as  they  are  in  telegrams,  and  most  of  us  have  known 
cases  in  which  mistakes  of  this  kind  have  occurred.  Many  of  my 
readers  will  probably  remember  a  collection  of  imaginary  letters^ 
published  some  years  ago,  which  contains,  among  other  good 
things,  a  description  of  the  consternation  produced  on  a  certain 
occasion  by  the  arrival  of  a  telegram  consisting  of  the  code- word 
anno8U9^  which,  being  interpi-eted,  was  found  to  mean,  '  Twins  both 
dead,  mother  not  expected  to  live.'  This  message  not  being  appro- 
priate to  the  surrounding  circumstances,  the  telegram  was  by 
request  repeated,  when  it  was  found  that  the  message  should  have 
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read  annumero,  meaning '  Book  is  not  yet  published.'  Now  mistakes 
in  telegrams  can  generally  be  corrected  at  once  at  the  expense  of 
a  few  shillings,  but  mistakes  in  title  deeds  are  sometimes  not  dis- 
covered until  after  the  lapse  of  many  years,  when  they  can  only  be 
set  right  a(  considerable  expense,  if  at  alL  Every  conveyancer  in 
the  course  of  his  arid  labours  has  met  with  deeds  intended  to  operate 
under  the  Conveyancing  Act  in  which  the  proper  code-word^  have 
been  accidentally  omitted  altogether,  or  in  which  the  wrong  code- 
words have  been  used ;  voluntary  deeds  in  which  the  grantor 
conveys  'as  beneficial  owner';  mortgages  in  which  the  grantor 
conveys  simply  'as  mortgagor/  &c.  I  have  even  seen  a  printed 
precedent  in  which  an  executor  selling  under  the  Land  Transfer 
Act,  1897  (part  I),  was  expressed  to  convey  *  as  real  representative/ 
In  each  of  these  cases  no  covenants  for  title  are  implied,  and  the 
purchaser  (or  mortgagee)  wiU  certainly  be  put  to  inconvenience 
and  possibly  to  loss. 

The  second  objection  to  conveyancing  by  code-words  is  that  it 
produces  a  delusive  appearance  of  simplicity.  In  their  criticisms 
on  the  'short  and  simple  forms'  alleged  by  Mr.  Brickdale  to  be 
available  in  dealing  with  registered  land,  the  Law  Society  very 
justly  point  out  that  nothing  is  gained  by  trying  to  make  a  com- 
plicated transaction  appear  a  simple  one :  '  It  is  absurd  to  treat 
*'  short "  as  synonymous  with  "  clear." '  The  same  criticism  applies 
to  the  system  of  conveyancing  by  code- words.  A  cipher  telegram, 
when  translated,  has  the  same  meaning  as  a  telegram  written  out 
in  full,  and  a  deed  by  which  a  person  conveys  or  mortgages  '  as 
beneficial  owner,'  although  it  is  considerably  shorter  than  an  old- 
fashioned  deed,  is  really  no  simpler. 

The  truth  is  that '  the  reform  of  the  law  of  real  properjby '  which 
Lord  Cairns  is  supposed  to  have  effected  is  little  more  than  a  super- 
ficial reform.  It  does  not  touch  the  real  evils ;  they  are  too  deeply 
rooted  to  be  reached  by  such  a  device  as  making  the  words  'as 
beneficial  owner '  equivalent  to  lengthy  covenants  for  title.  The 
real  evils  arise  partly  from  the  fact  that  our  law  of  real  property  is 
based  on  the  obscure  doctrines  of  seisin  and  tenure,  which  no  prac- 
tising lawyer  really  understands;  partly  from  the  fact  that  our 
system  of  conveyancing  is  based  on  the  highly  technical  doctiine  of 
uses;  partly  from  the  number  of  estates  and  interests,  legal  and 
Equitable,  into  which  the  ownership  of  land  may  be  split  up  ;  partly 
from  the  variety  of  technical '  words  of  limitation'  which  are  required 
to  create  these  estates  and  interests ;  and  partly  from  the  number 
of  methods  by  which  the  ownership  of  land  may  be  conveyed.  The 
last  evil  has  increased  enormously  during  the  last  thirty  or  forty 
years.     Formerly  a  conveyancer  was  sufficiently  equipped  for 
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ordinary  work  if  he  understood  eonveyances  operating  under  the 
Statute  of  Uses,  the  statutory  release,  and  the  modem  deed  of  grant. 
All  these  methods,  even  the  simplest,  are  extremely  technioal,  as 
every  lawyer  realizes  when  he  attempts  to  explain  to  a  layman  the 
operation  of  the  Statute  of  Uses,  or  why  a  conveyance  to  *  A  and 
his  assigns  for  ever '  only  gives  A  a  life  estate.  Even  practising 
lawyers  sometimes  make  mistakes  in  framing  conveyances  intended 
to  operate  tmder  the  Statute  of  Uses,  or  use  wrong  words  of  limita- 
tion ^.  But  in  recent  years  a  new  and  fertile  source  of  error  has 
been  introduced.  Under  the  old  system  the  conveyancer  had  a  sheet* 
anchor  in  the  shape  of  the  legal  estate ;  with  ordinary  care  he  could 
generally  make  sure  of  getting  that,  and  then  he  was  safe  against 
ordinary  risks.  But  during  the  last  twenty-five  years  a  different 
kind  of  conveyance  has  come  into  common  use,  not  as  a  substitute 
for  the  old  kinds,  but  in  addition  to  them ;  for  under  the  Trustee 
Acts  and  the  Settled  Land  Acts  a  person  who  has  only  a  limited 
interest  in  land,  or  no  interest  at  all,  may  have  power  to  cause  the 
legal  estate  in  it  to  pass  from  A,  the  person  in  whom  it  is  vested, 
to  By  provided  the  statutory  requirements  are  complied  with.  This 
necromantic  system  of  conveyancing  causes  great  difficulties, 
as  our  reports  testify^  and  it  would  be  interesting  to  know 
how  many  bad  titles  it  is  responsible  for.  The  conundrum  '  When 
is  a  trustee  not  a  S.  L.  A.  trustee  ? '  is  often  a  difficult  one  to 
answer,  and  if  it  is  answered  wrongly  the  result  may  be  disastrous. 
Vesting  declarations  under  the  Trustee  Act  present  similar  diffi- 
culties. 

Our  law  of  real  property  is  in  fact  a  hopeless  jumble  of  inconsistent 
doctrines,  causing  the  student  a  great  waste  of  time  in  his  attempts 
to  master  it,  and  providing  innumerable  pitfalls  for  the  unskilful 
practitioner.  The  system  bears  most  hardly  on  purchasers  of  small 
properties,  for  although  the  title  to  a  small  property  is  quite  as 
likely  to  be  difficult  and  complicated  as  in  the  case  of  a  large 
property,  the  purchaser  of  a  small  property  is  disinclined  to  incur 
the  expense  of  investigating  the  title  to  it,  and  so  he  generally  takes 
the  title  on  trust. 

In  this  state  of  things  it  is  difficult  to  see  how  any  successor  of 
Lord  Cairns,  to  use  the  language  of  the  Law  Society,  could  do  much 
in  the  way  of  *  carrying  on  the  reform  of  the  law  of  real  property 
on  the  lines  he  so  successfully  laid  down  in  the  year  1881,'  for  even 
if  the  system  of  conveyancing  by  code-words  and  statutory  powers 
of  appointment  could  be  extended,  it  would  not  obviate  the  expense 
and  risks  which  are  now  incurred  by  purchasers  of  land.    The 

*  See  JU  Etha  A  MitcheU  [1901]  i  Ch.  945. 
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defects  of  the  existing  system  lie  too  deep  to  be  cured  by  superficial 
measures  of  reform. 

In  answer  to  these  objections  the  supporters  of  the  present  system 
will  no  doubt  say  that  on  the  whole  it  answers  well  in  practice,  and 
it  is  quite  true  that»  as  in  our  wars,  so  in  our  conveyancing,  we 
muddle  through  somehow.  But  the  process  is  neither  satisfactory 
nor  economical.  The  most  unfair  part  of  the  system  is  that  it 
makes  an  innocent  purchaser  liable  to  pay  for  a  mistake  made  by 
some  one  else.  For  example,  suppose  that  a  misguided  practitioner,  in 
framing  a  conveyance  of  land,  were  to  make  the  grantor  convey  to 
the  grantee '  in  simple  fee/  and  that  on  a  subsequent  sale  by  the  latter 
the  purchaser  were  to  object  that  'in  simple  fee '  has  not  the  opera- 
tion given  to  '  in  fee  simple '  by  the  Conveyancing  Act ;  no  one  can 
say  with  confidence  that  the  purchaser  would  be  safe  in  accepting 
the  title,  and  yet  if  the  court  held  that  *  in  simple  fee '  has  the  same 
operation  as  '  in  fee  simple '  it  would  indubitably  make  the  innocent 
purchaser,  and  not  the  misguided  practitioner,  or  even  his  client,  pay 
the  costs  of  the  proceedings.  Other  illustrations  of  the  working  of 
the  system  may  be  found  in  the  pages  of  the  Law  Reports.  Take 
the  case  of  the  attempted  sale  of  the  Savemake  estate.  This  sale 
gave  rise  to  five  oi*  six  distinct  lawsuits,  one  of  which  went  to  the 
House  of  Lords,  and  after  several  years  of  litigation,  the  purchaser 
(an  extremely  willing  purchaser)  threw  up  his  contract  because  he 
despaired  of  getting  a  good  title.  It  would  be  interesting  to  know 
how  many  thousands  of  pounds  were  wasted  over  this  abortive  sale. 
The  case  of  ScoU  v.  Alvarez ''^  is  even  more  instructive,  because  it 
shows  the  risks  to  which  a  purchaser  of  land  may  be  exposed  under 
the  present  system.  In  that  case  the  sale  gave  rise  to  two  distinct 
lawsuits,  both  of  which  went  to  the  Court  of  Appeal.  The  contract 
of  sale  had  been  carefully  framed  by  the  vendor  in  order  to  prevent 
the  purchaser  from  discovering  a  fatal  defect  in  the  title,  and  in  the 
first  proceedings  the  trick  succeeded,  for  the  Court  of  Appeal  refused 
to  relieve  the  purchaser.  Owing  to  the  skill  and  pertinacity  of  his 
solicitor,  the  defect  was  discovered,  and  in  the  second  action  the 
Court  of  Appeal  refused  to  order  specific  performance.  But  the 
Court  allowed  the  vendor  to  retain  the  deposit,  apparently  as  a 
reward  for  her  ingenuity  in  attempting  to  foist  a  rotten  title  on  the 
purchaser.  The  loss  incurred  by  the  purchaser  in  deposit,  costs, 
&c.  must  have  far  exceeded  the  value  of  the  property.  I  submit 
that  it  is  not  creditable  to  us,  as  a  business  people,  that  such  a  case 
as  this  should  be  possible. 

Cases  in  which  purchasers  and  mortgagees  have  actually  lost 

*  [1895]!  Ch.  596;  2Ch.  603. 
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money  owing  to  defective  titles,  or  absence  of  title,  are  by  no 
means  uncommon  ^. 

So  fas  our  retrospect  has  not  been  encouraging :  the  system  of 
land  transfer  which  prevails  in  every  part  of  England,  except  the 
county  of  London,  is  admittedly  unsatisfactory,  and  the  rival 
system  offered  us  by  the  Land  Transfer  Acts  is  in  some  respects 
worse.  Let  us  retrace  our  steps,  and  see  whether  we  can  do  better 
in  another  line  of  country. 

When  Lord  Cairns  (then  Sir  Hugh  Cairns,  A.-G.)  made  his  first 
attempt  to  reform  the  law  of  real  property,  namely  in  1859,  he  was 
so  impressed  by  the  complicated  state  of  existing  titles  to  land — 
which  was,  as  he  recognized,  due  partly  to  the  antiquated  doctrines 
of  the  law  of  real  property,  and  partly  to  the  practice  of  settling  land 
by  entail — ^that  he  thought  drastic  remedies  necessary  to  put 
matters  on  a  business-like  footing :  he  proposed  to  have  a  tribunal 
for  simplifying  existing  titles,  and  a  system  of  registration  of  title, 
analogous  to  the  system  of  registering  title  to  stock.  In  other 
words,  he  saw  that  it  was  impracticable  to  have  a  system  of  trans- 
ferring land  by  entries  in  a  register  of  title,  as  we  do  in  the  case  of 
stock,  until  titles  to  land  had  been  simplified  so  as  to  be  capable  of 
being  entered  in  a  register.  Sir  Hugh  Caims's  attempt  to  establish 
a  Landed  Estates  Court  failed,  and  it  is  not  likely  that  such  an 
attempt  would  be  successful  now.  But  is  there  no  other  way  of 
simplifying  titles  so  as  to  make  land  capable  of  being  transferred 
free  from  the  complications  caused  by  feudal  doctrines  on  the  one 
hand  and  settlements  on  the  other  1  I  venture  to  think  that  there 
is,  and  that  it  ia  to  be  found  by  adapting  a  system  of  conveyancing 
suggested  by  Mr.  Wolstenholme  some  years  ago. 

Mr.  Wolstenholme's  suggestion  took  the  form  of  a  bill  which 
(with  the  assistance  of  Mr.  B.  L  Cherry)  he  drafted  in  1898,  on  the 
instructions  of  the  Law  Society.  Its  object,  as  the  prefatory  memo- 
randum tells  us,  was  'to  make  the  title  to  land  approximate  as 
nearly  as  circumstances  permit  to  the  title  to  stock,  and  to  obtain 
the  same  advantages  as  would  be  secured  under  as  good  a  system 
of  registration  of  title  as  may  be  devised,  without  the  disadvantages 
incidental  to  a  register  of  owners.'  The  fundamental  idea  of  the 
bill  was  that,  as  between  vendor  and  purchaser,  only  absolute  owner- 
ship should  be  recognized ;  it  allowed  the  fee  simple,  or  a  term  of 
years,  to  be  conveyed  by  -4  to  -B,  but  an  estate  for  life,  or  in  tail,  or 
remainder,  or  the  like,  was  only  to  be  created  by  a  declaration  of 
trust :  every  such  estate  was  to  be  an  equitable  and  not  a  legal 

1  Most  of  these  cases  do  not  come  into  court,  and  are  known  only  to  the  parties 
themselres. 
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interest,  like  a  life  interest  in  stock.  Settlements  of  freehold  land, 
unless  made  by  way  of  trust  for  sale,  were  to  be  made  by  convey- 
ing the  fee  to  the  first  tenant  for  life :  the  interests  of  the  remainder- 
men would  be  equitable,  and  would  be  protected  by  cautions  and 
inhibitions,  of  which  a  public  register  was  to  be  kept. 

Without  venturing  to  criticize  in  detail  this  ingenious  scheme 
for  simplifying  titles  to  land,  it  may  perhaps  be  doubted  whether  it 
would  have  effected  so  complete  a  reform  of  the  law  of  real  property 
as  is  desirable.  It  would  apparently  have  left  the  venerable 
doctrines  of  seisin  and  tenure  as  the  foundation^  in  theory  at  least, 
of  that  branch  of  our  law :  it  would  not  have  done  away  with  the 
learning  of  uses;  and  words  of  limitation  would  have  been  as 
necessary  as  they  are  now.  On  the  other  hand  it  would  have 
added  to  our  law  of  real  property  some  essential  differences  be- 
tween legal  and  equitable  estates  which  could  hardly  have  failed 
to  cause  difficulties  in  the  case  of  instruments  framed  by  unskilful 
practitioners. 

It  seems  to  be  admitted  by  all  who  have  considered  the  subject, 
from  Sir  Hugh  Caiiiis  in  1859  to  Lord  Selbome  in  1873  ^^^ 
Mr.  Wolstenholme  in  1898,  that  the  object  to  be  aimed  at  is,  in 
Mr.  Wolstenholme*s  words, '  to  make  the  title  to  land  approximate 
as  nearly  as  circumstances  permit  to  the  title  to  stock.'  The 
difficulty  is  that  land  in  England  is  held  under  titles  which  in  many 
cases  go  back  twenty,  forty,  or  fifty  years,  and  that  a  title  of  this 
kind  is  fai*  removed  from  the  simplicity  which  distinguishes  the 
title  to  stock.  The  problem  is  how  to  convert  a  complicated  title 
into  a  simple  title,  and  prevent  defective  and  complicated  titles 
from  being  created  in  the  future.  Sir  Hugh  Caims's  scheme  of 
a  Landed  Estates  Court  is  unfortunately  impracticable,  and  the 
system  of  registering  possessory  titles  under  the  Land  Transfer  Acts 
has  broken  down,  so  we  must  seek  some  other  remedy.  It  is 
submitted  that  the  remedy  is  to  be  found  in  a  modification  of 
Mr.  Wolstenholme's  ingenious  plan. 

The  first  thing  is  to  simplify  the  law  of  real  property  by  abolish- 
ing the  antiquated  and  inconvenient  doctrines  of  tenure,  seisin  and 
uses.  The  next  thing  is  to  make  the  law  of  real  property  as  similar 
as  possible  to  that  of  personal  property  by  abolishing  all  legal 
estates  except  two— absolute  ownership  and  terms  of  years —and 
making  all  other  estates  and  interests  take  effect  in  equity  only. 
The  third  requisite  is  to  provide  a  simple  method  of  conveyance, 
applicable  to  all  cases  without  exception,  and  thus  make  it  impos- 
sible for  an  owner  of  land  to  complicate  the  title  to  it.. 

These  objects  would,  it  is  submitted,  be  attained  by  an  Act  of 
Parliament  containing  provisions  to  this  effect: — 
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I.  No  future  disposition  of  land  to  take  effect  at  law  unless  it 

(a)  conveys  the  absolute  ownership  ^,  or 

(b)  creates  or  transfers  a  term  of  years,  or 

(c)  creates  or  transfers  an  easement,  rentcharge,  or  other 

incorporeal  hereditament 

II.  All  other  dispositions  to  take  effect  in  equity  only,  and  sub- 
ject to  equitable  rules  \ 

ni.  Every  conveyance  of  the  absolute  ownership  to  be  by  deed 
in  statutory  form^  and  to  be  registered  ^  Every  conveyance  so 
made  to  be  effectual  to  transfer  all  the  rights  and  interests  of  the 
transferor,  without  words  of  limitation  \ 

IV.  No  disposition  of  the  at)solute  ownership  to  be  effectual  at 
law  unless  registered,  and  no  disposition  of  the  absolute  ownership 
to  be  capable  of  registration  if  it  purports  or  attempts  to  transfer 
or  create  any  right  or  interest,  except  the  absolute  ownership  ^ 

y •  Every  person  claiming  to  be  entitled  to  a  term  of  years,  ease- 
ment, rentcharge,  or  other  incorporeal  hereditament,  or  to  the  benefit 
of  a  restrictive  covenant,  right  of  re-entry,  &c.,  to  have  the  right  of 
registering  his  claim,  provision  being  made  for  the  removal  of  un- 
founded claims  and  for  compensation  to  persons  aggrieved  ^. 

VI.  No  claim  to  or  notice  of  any  equitable  estate,  right,  or  interest, . 
except  as  above-mentioned,  to  be  entered  on  the  register. 

Provision  would  have  to  be  made  for  preserving  various  rights 
and  incidents  arising  out  of  tenure,  such  as  escheat,  quit-rents, 
heriots,  &c.,  and  for  giving  effect,  as  equitable  interests,  to  rights  in 

^  For  the  sake  of  simplieity,  the  neoenity  of  providixig  for  the  oonTejanoe  of 
nndiyided  Bhares,  or  of  minerals  apart  froin  the  surface,  is  not  here  considered. 

*  This  would  involve  the  abolition  of  contingent  remainders— in  itself  a  great 
advantage. 

'  This  would  be  as  simple  as  an  ordinary  transfer  of  stock ;  except  that  the  land 
conveyed  would  require  a  more  elaborate  description  than  is  necessary  in  Uie  ease 
of  stock.  In  this  respect  it  is  important  that  the  good  old  practice  of  conveyancers 
in  requiring  an  adequate  verbal  description  of  the  land  conveyed,  and  not  relying 
on  a  plan,  i^ould  be  followed.  As  Mr.  Joshua  Williams  remarked  (Report  of  Com- 
missioners on  Registration  of  Title,  1857,  p.  308) :  'A  map  is  a  good  servant,  but 
a  bad  master ;  very  useftil  as  an  auxiliary,  but  very  mischievous  If  made  indis- 
pensable.' The  practice  of  the  Land  Registxy  in  making  a  plan  the  principal,  if  not 
the  sole,  test  of  identity  of  every  piece  of  land  is  contrary  to  all  the  teachings  of 
experience. 

^  Registration  would  require  the  filing  of  a  copy  or  memorial  of  the  conveyance. 
The  original  would  be  retained  by  the  owner.  The  register  would  not  be  open  to 
public  inspection. 

"  The  necessity  for  using  words  of  limitation  in  equitable  dispositions  of  the  fee 
simple,  so  far  as  it  exists,  should  also  be  abolished. 

*  It  would  probably  be  desirable  to  provide  a  statutory  form  of  mortgage,  for  use 
in  simple  transactions,  similar  to  that  given  by  the  Conveyancing  Act.  In 
important  transactions  the  most  convenient  plan  would  probably  be  to  have 
a  statutory  conveyance,  accompanied  by  a  deed  ii  defeasance,  as  is  done  in  the  case 
of  stock. 

^  The  plan  of  registering  a  claim  to  a  lease  would,  it  is  submitted,  be  simpler 
than  registering  the  lease  itself.  The  plan  would  obviate  the  objection  taken  by 
the  Law  Society  ('Observations,'  p.  7),  as  a  'claim'  to  a  lease  could  be  withdrawn 
at  any  time.    Ae  same  remark  applies  to  incorporeal  hereditaments. 
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respect  of  dower  and  curtesy.  Provision  also  would  have  to  be 
made  for  cautions,  inhibitions,  searches,  &c.,  but  the  provisions  of 
Mr.  Wolstenholme's  bill  in  this  respect  are  so  admirable  that  it  is 
unnecessary  to  enter  into  details  here. 

An  Act  of  Parliament  containing  provisions  of  the  nature  roughly 
mdicated  above  would,  it  is  submitted,  in  course  of  time  have  the 
effect  of  simplifying  the  title  to  land  to  such  an  extent  as  to  make 
it '  approximate  as  nearly  as  circumstances  permit  to  the  title  to 
stock.'  For  example,  if  a  person  absolutely  entitled  to  land-wished 
to  settle  it  in  strict  settlement,  he  could  not  (under  the  scheme  here 
suggested)  do  so  by  limiting  legal  estates  for  life  with  remainders 
in  tail  and  giving  powers  of  appointment  and  of  limiting  jointures 
and  portions,  &c. ;  he  would  have  to  convey  the  land  to  trustees  as 
absolute  owners,  and  declare  the  limitations  and  powers  (which 
would  take  effect  in  equity  only)  by  a  separate  deed ;  if  it  became 
necessary  to  limit  a  term  to  secure  a  jointure  or  for  raising  portions, 
the  trustees  would  be  bound  to  do  what  was  necessary ;  or  if  the 
tenant  for  life  wished  to  exercise  his  powers  of  leasing  or  selling 
under  the  Settled  Land  Acts,  the  trustees  would  be  bound  to 
execute  the  necessary  deeds  \  So  if  the  tenant  for  life  and  tenant 
in  tail  executed  a  disentailing  deed,  or  exercised  a  joint  power  of 
appointment,  the  trustees  would  be  bound  to  dispose  of  the  legal 
estate  in  accordance  with  their  directions.  But  neither  the  settle- 
ment itself,  nor  the  disentailing  deed,  nor  the  deed  exercising  the 
joint  power,  would  be  registered  or  appear  on  the  title  in  any  way : 
as  between  the  trustees  and  any  lessee  or  purchaser,  they  would 
appear  to  be  absolute  owners,  just  as  trustees  of  settled  stock  do. 
No  purchaser  would  be  concerned  to  inquire  whether  the  trustees 
had  been  properly  appointed  or  whether  they  were  trustees  for  the 
purposes  of  the  Settled  Land  Acts :  no  question  of  *  compound  settle- 
ment '  would  be  possible. 

It  may  be  askedj  What  advantages  does  this  scheme  offer  beyond 
those  offered  by  Mr.  Wolstenholme's  scheme  ? 

In  the  first  place,  it  is  submitted  that  the  new  scheme  would  pre- 
vent the  title  to  land,  as  between  vendor  and  purchaser,  from  being 
affected  by  the  antiquated  doctrines  of  seisin,  tenure  ^  and  uses,  or  by 
the  accidental  omission  of  words  of  limitation.  Mr.  Wolstenholme's 
scheme  does  not  touch  these  points. 

Li  the  second  place,  it  is  submitted  that  the  new  scheme,  so  far  as 

^  In  the  case  of  occupation  leaaes  for  terms  not  exceeding  twenty-one  years  it 
would  probably  be  convenient  to  provide  that  a  lease  executed  by  the  tenant  for 
Ufe  in  accordance  with  the  requirements  of  the  Settled  Land  Acts  should  be  as 
effective  as  if  executed  by  the  trustees. 

*  Except,  of  course,  as  between  landlord  and  tenant 
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it  affects  settlements  of  land,  follows  exactly  the  analogy  of  settle- 
ments of  stock,  and  that  it  would  be  simpler  in  its  working  than 
Mr.  Wolstenholme's  scheme.  Under  the  latter,  a  settlement  of  land 
would  be  made  by  conveying  the  fee  to  the  tenant  for  life  as  abso- 
lute owner,  and  yet  on  a  sale  by  him  the  purchase  money  would 
have  to  be  paid  to  trustees  or  into  court,  and  on  his  death  his 
representatives  would  have  to  convey  to  the  new  tenant  for  life,  or 
the  tenant  in  tail.  It  is  submitted  that  the  more  convenient  plan 
is  to  keep  the  land  vested  in  trustees,  as  is  done  in  settlements  of 
stocks 

But  the  principal  advantage  which  is  claimed  for  the  new  scheme 
is  that  it  would  make  it  impossible  for  the  most  ignorant  practitioner 
to  cloud  the  title  to  land.  No  one  ever  heard  of  the  title  to  stock 
being  made  doubtful  by  a  badly  drawn  transfer,  and  it  ought  to  be 
equally  impossible  in  the  case  of  land.  Under  the  new  scheme, 
a  conveyance  of  land  would  be  as  simple  in  its  operation  as  a 
transfer  of  stock,  and  if  an  ignorant  practitioner  attempted  to  make 
it  anything  beyond  a  conveyance  of  the  absolute  ownership,  it  would 
be  refused  registration.  No  such  complete  safeguard  is  afforded  by 
Mr.  Wolstenholme's  scheme. 

The  main  point  of  difference  between  the  two  schemes — ^the  regis- 
tration of  conveyances— is  not  really  serious;  for  Mr.  Wolsten- 
holme's scheme  involves  a  Land  Registry  for  registering  cautions 
and  inhibitions  and  giving  certificates  of  searches,  &c. 

If  it  is  asked  why  registration  of  conveyances  should  be  insisted 
on,  the  answer  is  that  the  simplicity  of  title  to  stock  is  due  entirely 
to  the  system  of  registration.  In  the  case  of  a  well-regulated  com- 
pany no  transfer  of  stock  can  be  registered  unless  it  is  in  the  proper 
form^.  Let  the  reader  try  to  picture  to  himself  the  confusion 
which  would  result  if  every  purchaser  of  stock  were  allowed  to 
frame  his  transfer  according  to  his  own  fancy. 

Incidentally  the  registration  of  conveyances,  with  its  accompany- 
ing safeguards  of  cautions  and  inhibitions,  would  make  it  prac- 
tically impossible  for  any  one  to  commit  frauds  by  the  suppi^eesion 
of  deeds  ^ 

Owners  of  large  estates  may  possibly  object  (as  Lord  St.  Leonards 
in  his  own  day  objected)  to  the  notion  of  having  their  land  vested 
in  trustees ;  but  the  obvious  answer  is  that  no  one  is  under  any 

>  This  WEB  considered  by  Lord  Selbome  to  be  one  of  the  important  advantages 
which  would  follow  from  his  Land  Transfer  Bill  of  1873. 

'  Care  would  have  to  be  taken  to  guard  against  the  danger  of  such  an  inconvenient 
doctrine  as  that  laid  down  by  Buckley  J.  in  Re  Latheby  and  Christopher,  lAd,  [1904] 
I  Ch.  8x5,  being  applied  to  statutory  conveyances  of  land. 

*  Cases  of  this  kind  sometimes  occur,  although  they  rarely  attract  public  notice  : 
see  Onicard  BuUding  Society  v.  Smiihson  [1893]  i  Ch.  i. 
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obligation  to  put  bis  land  in  settlement,  and  if  be  wisbes  to  do  so 
any  inconvenience  and  expense  wbich  may  result  sbould  fall  on 
bim  and  not  on  innocent  purcbasers.  In  tbe  memorandum  prefixed 
to  tbe  Law  Society's  Conveyancing  Bill  of  1898,  Mr.  Wolstenbolme 
remarked,  by  way  of  Partbian  sbot : '  Any  objection  to  tbe  principle 
of  tbe  Bill  may  be  met  by  tbe  answer  tbat  tbe  principle  is  already 
in  force  as  regards  stock.'  Tbe  same  answer  may,  it  is  submitted, 
be  made  to  any  objection  on  tbe  part  of  landowners  to  tbe  scbeme 
bere  suggested,  for  it  follows  tbe  method  of  dealing  with  stock  even 
more  closely  than  does  the  scbeme  embodied  in  tbe  Law  Society's 
Conveyancing  Bill  of  1898. 

To  put  tbe  matter  in  tbe  convenient  form  of  dogmatic  proposi- 
tions : — 

(i)  Our  existing  system  of  conveyancing  is  unsatisfactory,  and 
exposes  purcbasers  and  mortgagees  to  unnecessary  risks:  this 
fact  was  tbe  basis  of  Lord  Selbome's  and  Lord  Caims's  attempts  to 
reform  tbe  law,  and  it  was  tacitly  admitted  by  tbe  Law  Society 
when  they  brought  forward  Mr.  Wolstenholme's  Conveyancing  Bill 
in  1898. 

(i)  Tbe  system  introduced  by  the  Land  Tittnsfer  Act,  1897,  is 
not  adapted  to  tbe  complicated  titles  under  which  land  is  now  held, 
and  is  itself  too  complicated. 

(3)  Lord  Cairns's  scheme  of  a  Landed. Estates  Court  to  clear 
existing  titles  would  be  costly  and  unpopular,  but  tbe  principle  is 
sound,  and  it  can  be  carried  out  in  a  different  way  by  making  it  impos- 
sible to  create  complicated  titles  in  future.  If  this  is  done,  existing 
complications  will  gradually  and  automatically  disappear. 

(4)  The  law  governing  the  ownership  and  transfer  of  personal 
property  of  a  permanent  nature,  such  as  stock,  is  of  modem  origin, 
and  well  adapted  to  modem  requirements ;  tbe  law  of  real  property, 
which  has  come  down  to  us  from  the  times  of  tbe  Crusaders,  is  full 
of  useless  technicalities  and  complications,  and  sbould  be  made  to 
approximate  as  nearly  as  possible  to  the  law  of  personal  property. 

(5)  This  was  tbe  opinion  of  Mr.  Joshua  Williams,  Lord  Selbome, 
Lord  Cairns,  and  Mr.  Wolstenbolme,  and  is  tbe  basis  of  the  Law 
Society's  Conveyancing  Bill  of  1898. 

(6)  No  system  will  be  satisfactory  wbich  makes  dealings  with 
land  dependent  on  tbe  working  of  a  public  office.  We  do  not  want 
a  government  office  for  the  transaction  of  conveyancing  business, 
or  a  Land  Registrar  with  vast  discretionary  powers.  The  duties 
of  a  registrar  should  be  confined  to  the  simplest  matters :  all  other 
transactions  should  be  earned  out  by  tbe  parties  themselves. 
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So  fax  there  is  probably  little  difference  of  opinion  among  those 
who  have  examined  the  subject  by  the  light  of  practical  experience. 
What  form  the  remedy  should  take  is  undoubtedly  a  question  on 
which  opinions  differ.  The  suggestions  contained  in  this  article 
are  an  attempt  to  combine  the  ideas  of  three  of  the  most  eminent 
lawyers  whom  this  generation  has  known,  and  to  profit  by  the 
experience  of  the  last  twenty-five  years  ^ 

Chablss  Sweet. 

*  Since  this  article  was  written  the  Married  Women's  Property  Act,  1907,  has 
been  passed,  and  the  question  with  reference  to  the  validity  of  leases  granted  by 
a  husband  to  his  wife  as  trustee,  alluded  to  antt  p.  30  note,  has  been  discussed  in 
the  Solicitors'  Journal  for  September  14, 1907.  The  suggestion  has  been  made  that 
such  leases  are  valid  under  section  50  of  the  ConTeyancing  Act,  1881,  which  pro- 
vides that  freehold  land  may  be  conveyed  by  a  person  to  himself  jointly  with  another 
person  fty  iM  like  meam  by  wkieh  it  miffhi  b§  conveysd  by  Mm  to  omafKer  ptnon^  and  may  in 
like  manner  be  oonveyed  by  a  husband  to  his  wife,  and  by  a  wife  to  her  husband, 
alone  or  jointly  with  another  person :  the  argument  being  that  *  convey '  here 
includes  'demise/  because  by  section  2  < conveyance '  includes  lease,  and  'convey  * 
has  a  corresponding  meanii^  The  suggestion  is  novel  and  ingenious,  but  it 
presents  certain  difficulties.  The  object  oxthe  latter  part  of  section  50  was  obviously 
to  make  it  possible  for  a  husband  to  convey  fteehold  land  to  his  wife  without  the 
interyention  of  a  grantee  to  uses,  as  is  shown  by  the  former  part  of  the  section ; 
the  object  of  this  was  to  put  freehold  land  on  the  same  footing  as  leaseholds,  which 
by  the  Law  of  Property  Act,  1859,  can  be  conveyed  by  one  person  to  himself  and 
another  jointly  by  the  like  meane  ae  he  might  aetign  the  aame  to  another^  The  object 
of  section  50  clearly  was  to  alter  the  law  as  to  the  conveyance  of  freehold  land.  It 
is  eztremely  improbable  that  the  framers  of  the  Conveyancing  Act  intended,  by 
a  section  professing  to  be  concerned  with  the  '  Construction  and  Effect  of  Deeds 
and  other  Instruments,'  to  alter  the  law  relating  to  the  capacity  of  married  women 
to  acquire  and  hold  property,  for  at  that  time  married  women  were  still  under  dis- 
ability (except  in  the  few  cases  provided  for  by  the  Married  Women's  Property  Act, 
1870),  so  that  if  section  50  had  the  effect  of  enabling  a  husband  to  grant  a  lease  to 
his  wife,  the  result  of  his  doing  so  would  have  been  that  he  could  dispose  of  it  the 
next  df^y,  and  would  become  entitled  to  it  absolutely  by  survivorship.  It  is  even 
more  improbable  that  the  framers  of  the  Conveyancing  Act  intended  by  section  50 
to  enable  a  married  woman  to  take  a  lease  from  her  husband  as  trustee,  for  she 
would  have  been  unable  to  assign  it  Moreover,  if  the  object  of  the  section  was  to 
enable  a  husband  to  grant  leases  to  his  wife,  it  is  difficult  to  see  why  it  is  confined 
to  freehold  land ;  it  clearly  does  not  enable  a  husband  to  grant  an  underlease  to  his 
wife.  It  is  submitted  therefore  that  a  contrary  intention  appears,  sufficient  to  ex- 
clude the  suggested  interpretation  of  section  50,  which,  it  may  be  pointed  out,  does 
not  appear  to  commend  itself  to  those  responsible  for  the  drafting  of  the  Married 
Women's  Property  Act,  1907  (Sol.  Journal,  Oct.  5,  1907).  They  seem  to  think  that 
the  capacity  of  entering  into  contracts  given  to  married  women  by  the  Married 
Women's  Property  Act,  188a,  enables  her  to  acquire  a  lease  by  way  of  trust,  as 
section  24  declares  that '  contract '  includes  the  acceptance  of  any  trust ;  sed  quaere  : 
the  result  before  the  new  Act  would  have  been  that  a  married  woman  could  accept 
a  lease  as  trustee,  and  could  not  dispose  of  it. 

I  take  this  opportunity  of  adding  one  or  two  details  to  the  scheme  for  amending 
our  conveyancing  system  which  is  roughly  sketched  out  in  this  article.  In  order 
to  prevent  evasions  of  the  scheme  by  the  creation  of  long  terms  of  years  it  would 
probably  be  necessary  to  provide  that  no  term  of  years  determinable  on  life  should 
take  effect  at  law,  and  that  no  term  of  years  exceeding  (say)  ninety-nine  years, 
should  be  capable  of  being  created  or  assigned  so  as  to  take  effect  at  law  except  by 
registered  deed  in  statutory  form.  With  regard  to  wills,  the  restrictions  above 
suggested  (p.  38)  as  to  the  creation  of  le^  estates  and  interests  in  land  would  apply 
to  devises,  and  it  would  probably  be  convenient  to  require  that  every  gift  by  will  of 
the  absolute  ownership  or  of  a  long  term  of  years  in  land  should  be  perfected  by 
a  registered  conveyance  in  statutory  form  from  the  personal  representative  to  the 
devisee.  The  practice  of  allowing  an  assent  to  a  devise  to  be  given  by  informal 
instrument  or  word  of  month  is  most  inconvenient. 
October,  1907. 
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THE  TRIAL  OF  PEERS. 

MR.  PIKE,  in  the  last  number  of  this  Review,  has  penned  a  most 
Talorous  defence  of  the  Year-Book  report  which  describes 
a  trial  in  the  year  1400  before  the  Steward  of  England  A  reply 
appears  to  be  called  for.  Let  me  first  of  all,  however,  proffer  my 
thanks  to  Mr.  Pike  for  correcting  my  inaccuracies,  and  for  his 
lecture  on  the  necessary  equipment '  for  the  patient  examination  of 
80  delicate  a  question  as  that  of  the  forgery  of  a  great  precedent.' 
His  precept  is  excellent,  but  one  could  wish  that  his  example  was 
more  exemplary. 

The  first  conclusion  of  Mr.  Pike  is  that '  the  attempt  to  prove  the 
report  a  forgery  by  internal  evidence  distinctly  fails.'  He  seems  to 
a^hnit  that  it  would  be  sufficient  proof  of  forgery  if  it  could  be 
established,  contrary  to  the  statement  in  the  report,  that  the  office 
of  Steward  was  not  then  vacant ;  but  upon  this  point,  he  contends, 
there  is  '  very  poor  evidence,  or  rather  no  evidence  at  all.'  Let  us 
see  whether  this  is  the  case. 

The  appointment  in  Parliament  of  Thomas  of  Lancaster  as 
Steward  of  England  is  mentioned  by  Walsingham  and  the  Annals 
of  Henry  IV  ;  he  is  stated  to  have  been  appointed  by  the  delivery 
to  him  of  a  rod  of  office.  *  The  Steward,  Constable,  and  Marshal 
of  England'  are  mentioned  in  the  Parliament  Roll  in  connexion 
with  coronation  claims.  The  Coronation  Roll  of  Henry  lY  informs 
us  that  the  king  committed  the  office  to  his  son  Thomas,  *  to  be 
exercised  at  the  said  coronation';  but  the  words  'hac  vice  tantum/ 
inserted  in  limited  appointments  of  this  period^,  are  significantly 
absent:  this  roll  is  merely  an  official  memorandum  relating  to 
coronation  claims ;  it  is,  of  course,  no  evidence  that  Thomas  was 
given  an  estate  of  freehold  in  the  office  of  steward;  nor  is  it 
evidence  that  his  appointment  was  limited  to  the  coronation.  On 
account  of  the  prince's  youth,  Percy,  Earl  of  Worcester,  was 
appointed  vice-seneschal.  At  tiie  first  trial  of  peers,  which  took 
place  in  Parliament  during  the  following  November,  Thyrning  C.  J. 
pronounced  judgment,  according  to  one  chronicler,  *  for  the  Steward 

^  See  the  appointment  of  the  Earl  of  Warwick  in  1413,  of  the  Dake  of  Gloucester 
for  the  coronation  of  Hennr  VI,  and  the  three  appointments  of  the  Earl  of  Warwick 
in  the  reign  of  Edward  Iv.  In  the  appointment  of  the  Dake  of  Buckingham  in 
1477,  the  word  '  tantnm  *  is  for  the  first  time  omitted. 
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of  England ' ;  according  to  another,  because  Percy,  the  vice-seneschal, 
who  ex  officio  should  have  pronounced  judgment,  was  ill.  Lastly, 
from  October,  1399,  onwards,  Thomas  of  Lancaster  is  repeatedly 
styled  Steward  of  England  in  patent  and  other  rolls;  he  so 
describes  himself  in  his  own  correspondence  and  in  his  last  will, 
&c.,  &c. ;  never  in  the  whole  history  of  the  Stewardship  had  any 
previous  holder  so  frequently  ^  been  given  his  official  style.  This  is 
what  Mr.  Pike  is  pleased  to  call  *  no  evidence  at  all ' :  a  conclusion 
which  he  arrives  at  by  placing  a  hazardous  construction  on  a  mere 
memorandum;  by  rejecting  the  testimony  of  documents  which 
received  the  great  seal  of  England ;  and,  finally,  by  invoking  the 
hypothesis  of  Thomas's  reappointment,  for  which  there  is  no 
evidence  whatever. 

The  internal  evidence  against  the  report  by  no  means  ends  here : 
it  contains,  for  example,  an  undoubted  anachronism.  The  rebel 
earl,  according  to  the  report,  was  indicted  by  a  commission  before 
the  Mayor  and  Justices  in  London.  Commissions  of  this  kind  are 
always  enrolled  on  the  Patent  Bolls ;  and  it  is  perfectly  well  known 
that  a  commission  did  issue  to  the  Mayor  and  Justices  in  January, 
1400,  directing  inquiries  as  to  all  treasons  in  London  and  the 
suburbs  since  the  commencement  of  the  reign.  It  was  a  famous 
commission ;  amongst  others  it  tried  the  Bishop  of  Carlisle,  and  it 
can  hardly  be  doubted  that  the  genuine  indictment  of  the  chief 
conspirators '  emanated  from  this  source.  Unfortunately  this  com- 
mission— and  it  was  the  only  one — did  not  issue  until  the  twenty- 
fifth  of  January,  when  all  the  rebel  eai*ls,  Huntingdon  included, 
were  unquestionably  dead. 

So  much  for  the  internal  evidence.  It  has  been  unnecessary 
thus  far  to  consider  who  was  the  accused  earl.  Upon  this  point 
it  is  not  entirely  clear  from  Mr.  Pike's  argument  whether  he  is 
willing  to  stand  or  fall  with  the  Earl  of  Huntingdon.  One  might 
perhaps  suggest  that  the  number  of  earls  at  that  time  was  not 
large,  and  that  Huntingdon  is  the  most  promising  volunteer  for  the 
forlorn  hope.  At  all  events,  the  major  part  of  Mr.  Pike's  argument 
is  devoted  to  the  fate  of  that  earl ;  so  let  us  also  limit  ourselves  to 
this  case;  and  examine  the  conflicting  views  as  to  how  John 
Holand,  Earl  of  Huntingdon,  spent  the  last  few  days  of  his  life. 


^  During  the  first  nine  years  of  Henry  the  Fourth's  reign,  Thomas  is  described  as 
Steward  of  England  more  than  100  times  in  the  Patent  Rolls  alone.  During  the 
same  period  of  Richard  the  Second's  reign,  John  of  Gaunt  is  once  so  styled  on  the 
Patent  RoUs. 

'  Together  with  the  Earl  of  Huntingdon  were  indicted  the  Earls  of  Kent  and 
Salisbury,  Lord  Despencer,  and  several  other  persons  of  inferior  rank.  Of  the  three 
peers,  the  two  former,  it  will  be  remembered,  were  *  lynched '  at  Cirencester ;  the 
third  was  '  lynched  *  at  Bristol. 
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Mr.  Pike's  present  theory  is  thus  stated  by  him :  *  On  the  whole 
it  seems  quite  possible  that  Huntingdon  attempted  to  escape^  and 
did  for  a  time  actually  escape,  after  sentence  had  been  pronounced 
by  the  High  Steward  at  Westminster.  •  .  •  So  far  as  the  evidence 
goes,  Huntingdon  may  have  been  sentenced  at  Westminster,  and 
''  lynched  "  at  Pleshey ,  and  this  possibility  fits  in  with  all  the  known 
facts.' 

Now  what  are  the  known  facts?  On  the  evening  of  January  the 
fourth,  the  king,  who  had  become  aware  of  a  plot  against  his  life,  left 
Windsor  for  London ;  and  on  the  next  day  orders  were  issued  to 
all  the  sherifis  for  the  apprehension  of  the  conspirators,  including 
Huntingdon,  who  is  mentioned  by  name.  So  nearly,  however,  had 
the  king  been  taken  by  surprise  that  Windsor  fell  into  the  hands  of 
the  conspirators.  Here  we  have  a  starting-point  for  our  inquiries ; 
it  cannot  possibly  be  suggested  that  Huntingdon  was  tried  and  sen- 
tenced for  this  conspiracy  before  the  fifth  of  January.  On  the  sixth  of 
January  orders  were  dispatched  to  the  captain  of  Calais^  directing 
him  to  arrest  the  Earl  of  Huntingdon  if  found  at  Calais  or  in  the  parts 
of  Picardie.  From  the  sworn  evidence  of  William  Peion,  we  know 
that  Huntingdon  had  begun  his  flight  down  the  Thames  before  the 
seventh  of  January ;  this  date  is  confirmed  by  other  entries  in  the 
Exchequer  Rolls  and  cannot  be  impugned,  whatever  may  be  urged 
against  the  date  given  for  Huntingdon's  departure  from  London.  Well, 
we  can  trace  the  earl's  flight,  flrst  to  Hadleigh  Castle,  then  to  Leigh 
in  the  Hundred  of  Rochford,  then  to  the  house  of  John  Pritewell, 
where  he  was  captured ;  and  in  proof  we  can  produce  not  merely 
chronicle  evidence  but  sworn  testimony,  of  William  Peion,  of  the 
king's  escheator  for  Essex,  of  John  Pritewell  himself.  Then^  on  the 
tenUi  of  January,  the  Archbishop  of  Canterbury  writes  from  London 
to  announce  that  Huntingdon  and  his  followers  are  detained  prisoners 
in  Essex  and  Kent  by  the  King's  supporters ;  while,  on  the  same 
day,  the  common-form  order  goes  to  the  Tower  to  be  prepared  to 
receive  the  earl's  person. 

Here  is  a  wonderfully  close  chain  of  unimpeachable  evidence, 
fatal  to  the  view  that  Huntingdon  could  have  been  tried  in  the 
court  of  the  Steward  prior  to  his  famous  excursion  into  Essex. 
Here,  too,  I  think  we  may  take  leave  of  Mr.  Pike's  still-bom  theory : 
I  have  demonstrated  that  Huntingdon  could  not  have  been  tried 
before  his  flight,  or  before  the  tenth  of  January. 

It  remains  to  be  seen  whether  there  is  any  other  tenable  theory, 
and  for  this  purpose  let  us  follow  Huntingdon's  career  to  its  bitter 
end.  The  contemporary  English  chronicles  relate,  some  with  much 
particularity,  how  the  earl  was  led  after  his  capture,  first  to 
Chelmsford,  then  to  Pleshey,  where  he  was  unceremoniously  exe- 


46  The  Law  Quarterly  Beview.  [No.  xciii. 

cuted.  That  Huntingdon  died  and  was  bailed  at  Pleehey  cannot 
be  disputed,  but  the  date  of  his  death  is  less  certain ;  it  can,  in  my 
opinion,  be  proved,  as  shown  later,  that  he  died  before  the  twelfth 
of  January ;  but,  for  the  moment,  we  will  not  insist  on  so  early 
a  date,  llie  only  possible  theory  which  is  left  to  the  Year-Book 
apologist  is  that  Huntingdon  was  captured  in  Essex,  brought  back 
to  London,  tried  and  sentenced,  that  he  again  escaped  or  by  some 
means  got  to  Pleshey,  and  was  then  *  lynched/  In  such  case,  con- 
temporary writers  described  in  continuous  narrative,  full  of  details  \ 
the  story  of  Huntingdon's  flight  and  death  in  Essex ;  but  omitted 
all  reference  to  so  startling  and  necessarily  notorious  an  interlude 
as  his  removal  to  London  and  trial  there  with  all  the  pomp  and 
circumstance  mentioned  in  the  Year-Book.  So  wild  and  fantastic 
a  theory  may  be  instantly  dismissed. 

There  are  stlQ  two  points  which  it  is  desirable  to  mention  in 
order  that  the  argument  may  be  absolutely  conclusive.  The  first 
point  is  the  date  of  Huntingdon's  death.  I  will  now  state  emphati- 
cally that  Huntingdon's  death  was  judicially  known  at  Oxford  on 
Monday  the  twelfth  of  January.  Several  persons  were  on  this  date 
sentenced  to  death  at  Oxford  for  confederating  with  *  the  late  Earl 
of  Huntingdon,'  and  other  persons  known  to  be  dead.  I  find  that 
the  rule  prohibiting  the  trial  of  persons  for  such  an  ofience,  unless 
and  until  the  principals  named  were  either  dead,  outlawed,  or 
sentenced,  was  a  well-recognized  rule  at  this  time  and  rigidly 
enforced  K 

Lastly,  as  regards  the  reference  to  a  judgment  on  the  Exchequer 
Rolls.  This,  Mr.  Pike  says,  *  proves  conclusively  that  it  was  known 
in  the  Court  of  Exchequer  on  the  sixteenth  of  May,  1400,  that 
some  judgment  had  been  given  against  the  Earl  of  Huntingdon.' 
I  have  no  hesitation  in  replying  that  it  proves  nothing  of  the  kind. 
The  facte  are  these :  Huntingdon  was  a  rich  man,  and  possessed 
large  quantities  of  jewels  and  other  valuables,  not  in  one,  but  in 
many  widely  scattered  places.  After  the  rebellion  had  subsided, 
the  Exchequer  proceeded  to  collect  these,  and  the  steps  taken  by 
the  Court  for  this  purpose  are  recounted  at  length  in  page  after 
page  of  the  Exchequer  records.  Now,  the  officials  of  the  Exchequer 
were  respectable  persons,  who  conducted  their  business  in  as  regular 


>  The  French  chronicles  introduce  a  legendary  escape  from  Cirencester,  and 
confuse  <  Essex '  and  '  Escoce  * ;  otherwise  the  various  accounts  contain  only  the 
usual  trifling  discrepancies.  Some  chronicles  devote  several  pages  to  their  account 
of  Huntingdon's  flight  and  death. 

'  See  the  Control ment  Roll,  i  Henry  IV,  m.  20 ;  ibid.  3  Henry  IV,  mm.  15,  ^9  ;  ibid. 
4  Henry  IV,  m.  9,  and  Coram  Rege  Roll,  Mich.  4  Henry  IV,  rex  m.  4,  case  of  Adam 
of  Usk  ;  Controlment  Roll,  4  Henry  IV,  m.  35,  and  Coram  Rege  Roll,  Trin.  4  Henry 
IV,  rox  m.  8,  case  of  Sir  John  Bohun  ;  Controlment  Roll,  5  Henry  IV,  m.  8  ;  &c 
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and  orderly. a  manner  as  was  possible;  if  they  could  justify  their 
seizure  of  property  by  virtue  of  a  judgment  pronounced  against  the 
owner,  it  was  customary  and  eminently  proper  for  them  to  do  so. 
Nevertheless,  out  of  the  scores  of  cases  which  I  have  examined,  in 
only  one  is  a  judgment  mentioned ;  in  all  the  others  we  find  the 
lame  formula  that  the  goods  belong  to  the  king  '  by  reason  of  the 
earl's  forfeiture ' — strong  circumstantial  evidence  that  no  judgment 
had  been  pronounced.  The  same  argument  applies  with  even 
greater  force  to  the  returns  of  the  king's  escheators,  for  they  had  to 
deal  with  lands  as  well  as  chattels.  These  officers  are  always 
scrupulously  careful  to  refer  to  a  judgment  if  they  are  aware  of 
one.  Those  escheators  who  made  returns  after  the  posthumous 
judgment  in  Parliament  against  Huntingdon  (second  of  March, 
1401)  refer  to  that  judgment.  When,  therefore,  we  find  the 
escheators  referring  punctiliously  to  the  indictment  ^  of  Huntingdon 
in  support  of  their  title,  better  evidence  against  the  existence  of 
any  j^idgment  could  hardly  be  suggested. 

This,  briefly,  is  how  the  Exchequer  evidence  stands.  What  is  the 
value,  then,  of  the  solitary  reference  to  a  judgment  1  Simply 
nothing ;  it  is  a  blunder  ^ ;  it  is  completely  swamped  by  the  weight 
of  counter  evidence  from  the  same  source.  And  there  is  no  evading 
that  evidence:  it  cannot  be  suggested  that  the  Exchequer  were 
not  informed  of  the  judgment,  for  the  barons  of  Exchequer  are 
stated  in  the  Year-Book  to  have  been  present  at  the  trial.  Apart 
from  this,  the  proposition  that  knowledge  of  the  judgment  came  to 
the  Exchequer  once  only  during  an  otherwise  unbroken  period  of 
ignorance  is  quite  incredible. 

GTherefore  I  say  that  the  charge  of  forgery  must  be  held  strictly 
proved.  The  date  of  the  forgery  is,  to  be  sure,  quite  a  distinct 
problem,  and  space  forbids  any  further  attempt  being  made  here  to 
substantiate  the  charge  against  Henry  VII.  Whether,  however, 
the  report  is  or  is  not  a  Tudor  forgery,  it  is  indeed  'a  great 
precedent'  The  trial  of  141 5  may  be  a  good  enough  precedent, 
Stubbs's  strictures  notwithstanding,  for  the  constitution  of  the 
Court  of  the  High  Stewaixl ;  but  for  procedure  the  forged  precedent 
is  the  only  one^    Under  these  circumstances  one  seems  fully 

'  The  practice  was  to  furnish  tho  Exchequer  with  transcripts  of  Outlawries, 
judgments,  and  other  proceedings  whereby  lands  or  goods  were  forfeited  to  the 
Crown.  I  have  recently  discovered  that,  in  accordance  with  this  practice,  a  tran- 
script of  the  indictment  of  the  principal  conspirators  was  prepared  and  lodged  with 
the  King's  Remembrancer.  The  inference  that  there  was  no  judgment  seems 
irresistible. 

'  I  can  produce  at  least  one  similar  blunder.  There  is  a  reference  in  the  L.  T.  R. 
Memoranda  Roll  for  Michaelmas  1400  (m.  45  d),  to  the  '  conviction '  of  the  Earl  of 
Kent.    At  all  events,  Mr.  Pike's  ingenious  explanation  will  not  apply  to  this  case. 

'  In  14 1 5)  the  accused  peers  were  arraigned  before  commissioners ;  they  were 
afterwards  judged,  but  not  arraigned  or  tried,  by  their  peers. 
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justified  ^  in  asserting  that  the  institution  of  the  Court  of  the  High 
Steward  is  a  very  discreditable  episode  in  the  constitutional  history 
of  England. 

K  W.  Vernon  Harcourt. 

^  Mr.  Round,  when  he  questioned  the  fairness  of  this  assertion,  apparently 
understood  it  to  apply  also  to  trials  before  the  Steward  in  Parliament.  Tliis  was 
not  intended,  and  would  not  be  fair. 


[We  have  thought  it  right  to  give  Mr.  Pike  the  opportunity 
of  making  a  short  rejoinder,  and  he  has  sent  us  the  following 
remarks. — Ed.] 

Mr.  Vernon  Harcourt,  after  having  vehemently  accused  an 
Elnglish  Sovereign  of  deliberately  forging  a  precedent  for  the 
purpose  of  'doing'  a  subject  *to  death/  now  calmly  enters  a 
Nolle  prosequi.  All  that  remains  is  a  vague  allegation  of  forgery 
committed  by  some  unknown  person,  at  some  unknown  time, 
without  any  assignable  motive.  Had  that  alone  appeared  in  the 
book,  as  published,  instead  of  the  definite  charge  against  Henry 
VII,  it  would  hardly  have  called  for  very  serious  consideration. 
Little  more  would  have  been  needed  than  to  show  the  inability  of 
the  author  to  translate  the  report  which  he  impugned.  Not  one 
of  the  significant  errors  in  translation  which  were  exposed  in  the 
last  number  of  the  Law  Quarterly  Review  has  been  denied, 
defended,  or  palliated.  On  that  head,  therefore,  there  must  be 
judgment  by  NiAil  dicit.  For  the  rest,  it  would  have  sufficed  to 
ask  for  a  close  comparison  of  the  *  reply '  with  the  review  itself, 
had  there  not  been  introduced  into  the  reply  some  statements  and 
arguments  relating  to  dates  which  are  not  in  the  book.  A  reviewer's 
duty  ends  with  the  review  of  the  book  itself.  His  task  would  be 
endless  if  he  had  to  test  the  value  of  all  an  author's  after-thoughts. 
In  this  case,  moreover,  all  the  human  interest,  and  not  a  little  of 
the  impoitance  of  the  subject  disappear  with  the  disappeai-ance 
of  the  Forger-King. 

L.  0.  P. 
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PROPERTY  IN  LICENCES. 

THE  licensing  laws  of  this  country  are  never  allowed  to  remain 
for  long  without  proposals  for  their  amendment.  Usually  the 
proposals  are  for  greater  stringency  in  the  regulations  affecting 
the  sale  of  beverages  in  licensed  houses,  or  in  some  way  are  aimed 
at  the  further  regulation  of  the  licensed  victualler's  business.  But 
of  late  a  new  kind  of  proposal  has  been  brought  forward.  Its 
immediate  genesis  seems  to  be  the  Licensing  Act  of  1904 — a  statute 
which  in  its  turn  had  its  origin  in  the  famous  dedsion  of  the  House 
of  Lords  in  Sharp  v.  Wakefield  ([1891]  A.C.,  173).  This  proposal 
is  concerned  with  the  durability  of  the  licence  itself.  Sharp  v. 
Vaiefield  had  decided  that,  apai-t  from  reasons  connected  with  the 
unfitness  of  an  existing  licence-holder  or  of  his  premises,  the  justices 
might,  in  the  exercise  of  their  discretion,  refuse  renewal.  The  Act 
of  1904  provided  that  if  renewal  of  a  licence  was  refused  on  the 
score  of  redundancy,  and  not  because  of  the  unfitness  of  licensee  or 
licensed  premises,  compensation  should  be  paid  out  of  a  fund  formed 
from  the  enforced  contributions  of  the  owners  of  licensed  premises 
within  the  district.  The  authors  of  the  new  proposal  wish  to  put 
a  '  time  limit '  upon  the  operation  of  this  compensation  scheme ; 
that  is  to  say,  they  demand  that  after  the  expiration  of  a  given 
number  of  years,  no  compensation  shall  be  paid  to  dispossessed 
licence-holders,  but  that,  on  the  contrary,  all  licence-holders  shall 
become  automatically  and  simultaneously  dispossessed.  And  they 
base  the  justice  of  this  proposal  upon  the  argument  that  there  is  no 
continuing  property  in  licences  beyond  the  year  for  which,  in  terms, 
each  licence  is  granted.  Yet  the  phrase  '  licensed  pi'operty '  is  one 
of  the  commonest  with  which  lawyers  and  business  men  are  familiar, 
and  every  one  knows  that  in  the  licensed  property,  as  in  other 
property  markets,  licensed  premises  change  hands  at  figures  based 
upon  calculations  of  a  number  of  years'  value — a  value  which  would 
be  cut  down  to  a  small  fragment  if  the  premises  ceased  to  be 
licensed.  The  Inland  Revenue  computes  the  Estate  duties  payable 
by  the  estates  of  deceased  owners  of  licensed  premises  upon  the 
same  basis  of  assumed  permanence.  Magistratea  have  statutory 
powers  to  make  licence-owners  spend  large  sums  upon  structural 
improvements  of  licensed  premises — sums  which  could  not  be  recu- 
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perated  out  of  a  year's  trading,  and  these  powers  are  exercised  freely. 
Debenture  holders  have  lent  money,  to  the  extent  it  is  estimated 
of  icx>  millions  sterling,  upon  the  security  of  licensed  property,  the 
value  of  this  property  being  again  dependent  upon  the  permanence 
of  the  licences  attaching  to  the  premises.  The  proposition,  there- 
fore, that  there  is  no  property  in  licences  beyond  a  year  is  sufficiently 
startling  and  sufficiently  serious  to  demand  inquiry. 

One  naturally  begins  the  inquiry  by  asking,  *  What  is  propertyl ' 
Property,  to  borrow  the  language  of  the  dictionary,  is,  in  the  con- 
nexion we  are  now  considering, '  the  exclusive  right  of  possessing, 
enjoying,  and  disposing  of  a  thing ;  ownership.'  '  Property '  is  the 
right  of  ownership  in  a  thing,  but  not  necessarily  ownership  of  the 
strict  kind  alone  contemplated  by  Austin.  And  without  burdening 
this  paper  with  a  disquisition  upon  tenements  and  hereditaments, 
corporeal  and  incorporeal  property,  we  may  usefully  adopt  the 
third  of  the  definitions  of  property  given  by  the  editor  of  Williams  s 
Principles  of  Real  Property  (15th  ed.,  p.  14): — 

'  As  denoting  all  rights,  or  an  aggregate  of  rights,  which  either  are 
rights  of  ownerahip  or  annexed  to  the  ownership  of  land  or  goods, 
or  are  valuable  as  being  likely  to  result  in  the  ownership  of  Iwd  or 
ffoods,  or  in  the  improvement  or  more  beneficial  enjoyment  of  some 
land  or  goods  owned ;  all  rights,  in  fact,  which  can  oe  assessed  at 
a  money  value,  that  is,  which  are  capable  of  being  exchanged  for  the 
ownership  of  money.' 

No  modem  lawyer,  I  think,  would  quarrel  with  this  definition  of 
property ;  and  it  obviously  includes  the  rights  acquired  by  a  pur- 
chaser of  licensed  premises.  Such  a  purchaser  acquires,  first,  the 
ownership  (in  the  old,  strict  sense)  of  the  freehold  (if  it  be  a  free- 
hold he  is  buying)  of  the  licensed  premises,  the  subject  of  the 
purchase ;  he  acquires  also  the  rights  (to  sell  intoxicating  liquors 
granted  by  the  State)  'annexed  to  the  ownership  of  the  prenuses, 
which  rights  '  are  valuable  as  being  likely  to  result  in  the  .  . .  more 
beneficial  enjoyment  of  the  premises.  His  property  is  *  the  aggre- 
gate of  righta '  of  ownerahip  and  of  rights  annexed  to  ownership. 
They  are  rights  '  which  can  be  assessed  at  a  money  value.'  There 
is  no  doubt  that  the  word  '  property '  is  not  used  wrongly  in  the 
commercial  term  '  licensed  property.' 

Let  us  analyse  again  the  components  of  *  licensed  property.* 
First,  there  is  the  freehold  (or  whatever  the  estate  happens  to  be) 
of  the  land  and  buildings;  and,  secondly,  the  proprietary  rights  in 
the  justices'  licence  granted  to  the  licence-holder,  and  attached  to 
the  premises.  And  that  licence,  adds  the  new  school  of  licensing 
economists,  is  a  right  lasting  for  one  year  only.  Incontestably, 
stated  barely  and  literally,  that  is  so.    But  if  we  stop  here,  as  these 
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new  economists  would  have  us,  we  arrive  at  this  position : — £1,000 
is  paid  for  some  licensed  premises,  which  without  the  licence  would 
not  be  worth  £200 ;  the  balance  must  be  the  value  of  the  licence 
for  the  remaining  months  of  the  cun*ent  year  of  the  licence.  Every 
one  of  course  knows  that  in  fact  that  is  not  so.  The  licence  part 
of  the  purchase  money  is  calculated  upon  a  number  of  years'  pur« 
chase,  just  as  the  other  part  is.  If  the  sale  comprised  only  the 
premises,  plus  the  current  annual  licence  to  sell  intoxicating  liquors, 
the  price  of  our  hypothetical  premises  would  not  be  £1,000,  would 
not  be  much  more  than  the  £200,  the  value  of  the  premises 
unlicensed.  In  point  of  fisust  there  would  be  no  purchase  price 
at  all,  because  the  property  would  be  valueless  and  unsaleable  to 
a  purchaser  of  licensed  property  if  the  licence  were  to  continue  no 
longer  than  these  few  months. 

Clearly  there  is  a  third  component  in  the  '  aggregate  of  rights  ^ 
which  make  up  a  purchase  of  licensed  property,  and  a  component 
which,  in  point  of  money  value,  is  much  more  important  than  the 
other  two.  This  third  component  is  the  acquisition  of  the  vendor's 
rights  of  expectation  of  indefinite  renewal  of  the  licence.  This  right 
is  something  of  value  '  annexed  to  the  ownership  of  land/  resulting, 
in  realization,  in  '  the  more  beneficial  enjoyment  of  the  premises. 
It  therefore  comes  within  our  definition  of  property,  and  must  be  so 
treated. 

The  foregoing  cannot,  I  imagine,  be  seriously  disputed.  But  we 
are  not  at  the  end  of  the  inquiry  here.  The  controversy  has  arisen 
over  the  nature  and  value  of  thia  right  of  expectation  to  renewal 
and  the  obligation  of  the  State  not  to  defeat  it.  The  general 
assumption — at  any  rate  prior  to  the  decision  in  Sharp  v.  Wake- 
field — was  that,  apart  from  the  proof  of  unfitness  of  the  licensee 
or  his  premises,  renewal  of  the  licence  year  by  year  was  a  matter 
of  course,  and  that  as  it  had  in  fact  been  for  generations  a 
matter  of  course  it  had  grown  to  be  a  matter  of  right,  one  upon 
which  the  most  prudent  investors  had  calculated  without  a  shade 
of  doubt  crossing  their  minds ;  and  amongst  these  prudent  investors 
are  to  be  included  the  cautious  and  able  financiers  who  have  invested 
insurance  companies'  and  other  like  funds  in  brewery  debentures, 
which  are  secured  upon  property  whose  substratum  would  disappear 
if  licences  were  of  only  a  year's  value.  The  licence  had  come  to  be 
looked  upon,  not  as  a  yearly,  but  as  in  reality  a  permanent  thing, 
subject  to  loss  only  in  the  event  of  misbehaviour.  The  yearly 
form  of  the  licence  and  the  annual  ceremony  of  renewal  were 
regarded  simply  as  State  machinery  for  the  convenient  administra- 
tion of  the  law  regulating  the  good  order  of  licensed  houses — 
a  point  of  view  emphasized  by  the  difierence  in  procedure  in  the 
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case  of  an  application  for  a  new  and  that  for  a  renewed  licence. 
This  confident  assumption  was  disturbed  by  Siarp  v.  Wakefield,  but 
in  this  sense :  that  a  flaw  had  been  detected  in  the  complete  legal 
security  licence-holders  had  thought  they  enjoyed,  and  a  flaw  which 
justice  and  the  needs  of  the  case  demanded  should  be  mended.  This 
amendment  was  made  by  the  Licensing  Act  of  1904,  but  as  the  new 
school  of  temperance  economists  recognize  this  effect  of  the  1904 
Act,  and  say  that  because  of  it  that  legislation  should  be  repealed 
we  are  invited  to  go  behind  the  1904  Act  for  a  determination  of  the 
position. 

The  estimate  of  the  licence-holder's  right  to  expect  renewal  made 
by  the  new  opponents  of  permanence  in  licences  is  very  different, 
lliey  see  in  the  business  transaction  of  purchasing  licensed  pro* 
perty  a  mere  gamble— a  speculation  that  the  State  will  in  the 
future  do  something  which  the  State  has  every  right  not  to  do, 
and  indeed  should  not  do.  They  deny  that  purchasers  of  licensed 
property  have  had  any  ground  which  the  State  need  notice  for 
assuming  in  their  calculations  of  the  purchase  price  that  the  licence 
will  be  renewed.  This,  even  more  than  the  other  attitude,  forces 
the  lawyer  to  consider  whether,  as  interpreted  by  decbions  of  the 
Courts,  as  well  as  by  legislative  enactments,  the  State  has  so  recog- 
nized the  assumption  of  purchasers  of  licensed  property  as  to 
strengthen  their  expectation  of  renewal  into  an  equitable  right. 

As  far  as  legislative  enactments  are  concerned  little  space  need 
be  occupied.  Undoubtedly  the  Licensing  Act  of  1904  recognizes  an 
equitable  right  to  renewal,  for  it  provides  that,  save  on  the  mis- 
behaviour or  unfitness  grounds,  renewal  of  licences  shall  not  be 
refused  without  the  payment  of  compensation — though  some  contrary 
significance  might  possibly  be  detected  in  the  arrangement  whereby 
that  compensation  is  payable,  not  by  the  State,  but  out  of  a  com* 
pulsory  levy  upon  the  holders  of  licensed  property  themselves. 
With  regard  to  this,  however,  political  exigencies  in  drafting  the 
Bill  would  have  to  be  considered,  and,  as  pointing  in  another 
direction,  reference  would  have  to  be  made  to  an  abortive  piece  of 
legislation — the  Local  Taxation  (Customs  and  Liland  Revenue)  Bill 
— which,  as  introduced,  provided  that  part  of  the  produce  of  some  extra 
taxation  on  beer  and  spirits  should  be  used  for  the  State  purchase  of 
licences.  Reference  should  also  be  made  to  the  Wine  and  Beerhouse 
Act  of  1 869,  sec.  1 9,  which  enacts  that  the  beerhouses  then  in  existence 
(and  recently  amounting  to  about  a  third  of  all  the  licensed  houses 
in  the  country)  should  not  be  refused  renewal  of  their  licences  save 
on  the  four  statutory  grounds,  relating  to  the  conduct  or  character 
of  the  licensee  or  the  premises.  Whatever  the  law,  therefore, 
as  to  other  houses,  there   was   in   regard  to  these  houses,  and 
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subject  to  liability  to  loss  of  licence  on  the  statutory  grounds, 
an  absolute  right  to  renewal  in  perpetuity.  That  position  has, 
however,  now  been  changed  by  the  Licensing  Act  of  1904,  which 
has  brought  these  ante- 1869  beerhouses  into  line  with  other  houses. 
All  are  now  subject  to  the  non-renewal  on  payment  of  compensation 
arrangements  of  the  1904  Act. 

A  reference  to  the  Licensing  Acts  of  1872  and  1874  will  also 
not  be  inappropriate,  because  certain  provisions  in  those  Acts  were 
calculated  to  establish  in  the  minds  of  licence-holdei's  the  belief 
that,  subject  to  good  conduct,  renewal  of  their  licences  was  assured^ 
Sec.  42  of  the  former  Act  declared  that  the  applicant  for  the  renewal 
of  a  licence  need  not  attend  in  person,  unless  required  by  the  justices 
to  do  so,  and  sec.  26  of  the  Act  of  1874  ordained  that  the  justices 
should  not  require  this  personal  attendance  '  save  for  some  special 
cause  personal  to  the  licensed  person.' 

Now  as  to  the  case  law  which  illuminates  the  subject.  And  first 
let  us  look  at  the  famous  decision  in  SAarp  v.  Wakefield,  The  facts 
of  that  case  were  shortly  these : — The  licensee  of  an  inn  in  West- 
morland applied  to  the  licensing  justices  in  the  ordinary  course  for 
the  renewal  of  his  licence.  It  was  refused — not  because  the  licence- 
holder  or  premises  were  unfit,  but  because  the  justices  thought  the 
house  was  not  required  by  the  neighbourhood,  and  that  it  was 
remote  from  police  supervision.  The  owner  of  the  inn  appealed, 
and  contended  that  the  court  was  not  by  law  entitled  to  inquire 
into  the  character  and  wants  of  the  neighbourhood,  or  to  refuse 
a  grant  by  way  of  renewal  upon  such  grounds.  The  court  of  quarter 
sessions  overruled  this  contention^  and,  after  hearing  evidence, 
refused  to  renew  the  licence  on  the  ground  of  the  remoteness  of  the 
house  from  police  supervision,  and  of  the  character  and  necessities 
of  the  locality  and  neighbourhood.  The  Divisional  Court  and  the 
Court  of  Appeal  upheld  this  decision,  as  did  also  the  House  of 
Lords.  'The  grant  of  a  licence,'  said  Lord  Halsbury  L. C,  'is 
expressly  within  the  discretion  of  the  magistrates'  ([1891]  A.  C. 
178).  And  his  lordship  could  see  no  possible  reason,  either  ajyriori 
or  in  legislation, '  for  limiting  the  discretion  of  the  justices  to  the 
first  grant  of  the  licence.'  The  wants  of  the  neighbourhood  could 
be  considered  when  determining  whether  a  new  licence  should  be 
granted ;  such  topics  could  not  become  irrelevant  in  determining 
whether  to  I'enew  a  licence.  But  having  thus  stated  the  law  Lord 
Halsbury  significantly  devoted  the  remainder  of  his  judgment  to 
an  argument  that  the  apprehended  injustice  to  flow  from  it  over  the 
heads  of  licensed  property  holders  would  not  arise.  He  laid  stress 
upon  the  word  '  discretion,'  which  he  declared  meant  that  *  some- 
thing is  to  be  done  according  to  the  rules  of  reason  and  justice,  not 
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aocording  to  private  opinion ;  Booie's  Case  (5  Rep.  100) ;  according 
to  law,  and  not  humour.'  He  quoted  several  instances  to  show  the 
limitations  of  a  discretionary  authority,  such  as  Macbeth  v.  AMhUy 
(L.  R.  a  H.  L«  Sc.  360),  where  the  House  of  Lords  had  held  that 
power  to  magistrates  to  shorten  the  hours  during  which  public- 
houses  might  be  open  did  not  in  that  case  authorize  the  magistrates 
at  a  particular  place  to  close  houses  at  an  earlier  hour  than  was 
customary  in  surrounding  localities,  merely  because  they  chose  to 
do  so,  and  apart  from  any  special  needs.  Lord  Halsbury  did  not 
think  the  danger  of  indiscriminate  or  arbitrary  withdrawal  of 
licences  was  at  all  likely  to  arise.  ^  The  legislature  has  given  credit 
to  the  magistrates  for  exercising  a  judicial  discretion — that  they 
will  fairly  decide  the  question  submitted  to  them,  and  not  by  eva- 
sion attempt  to  repeal  the  law  which  permits  public-houses  to  exist, 
or  evade  it  by  avoiding  a  plain  exposition  of  the  reasons  on  which 
they  act'  (p.  181).  And,  finally,  he  pointed  out  that  the  fact  that 
a  year  before  the  magistrates  had  considered  the  house  to  be  wanted 
'  would  be  likely  to  limit  the  inquiry  to  the  conduct  of  the  house 
and  the  character  of  the  licensee,  and,  perhaps,  the  condition  of  the 
house,  but  as  matter  of  fact  and  not  as  matter  of  law  at  all.'  Lord 
Bramwell,  again,  agreeing  with  Lord  Halsbury's  judgment,  pointed 
out  that  the  legislature  had  '  most  clearly  shown  that  it  supposed, 
contemplated,  that  licences  would  usuiJly  be  renewed ;  that  the- 
taking  away  of  a  man's  livelihood  would  not  be  practised  cruelly 
or  wantonly.  True,  and  because  it  showed  that  plainly,  it  may 
have  felt  it  safe  to  leave  an  absolute  discretion  with  the  justices, 
a  discretion  that  would  be  discreetly  exercised  '  (p.  184). 

The  Sharp  v.  Wakefield  decision  came,  then,  to  this.  In  the 
ordinary  course,  and  apart  from  unfitness  of  the  licensee  or  his 
premises,  the  yearly  licence  would  be  renewed  as  often  as  it  fell 
due  for  renewal,  but  there  was  in  the  justices  a  power  (to  b& 
exercised  with  judicial  discretion  and  in  the  spirit  of  the  licensing 
legislation  under  which  the  public-house  system  was  established) 
to  refuse  renewal  for  other  reasons,  as,  for  example  (though  other 
examples  are  hard  to  think  of)  that  the  house  was  no  longer  wanted, 
or  that  it  had  become  too  remote  from  police  supervision  for  the 
security  of  good  order  and  the  observance  of  the  law.  The  disturb- 
ing element  in  the  decision  was  that  it  declared  that  licence-owners 
must  contemplate  a  further  risk  of  loss  than  that  arising  out  of  the 
possible  misbehavioui*  of  a  tenant — ^the  risk,  viz.,  that  a  bench  of 
licensing  justices,  inimical  to  public-houses,  might  get  rid  of  a  licence 
on  the  ground  that  they  thought  it  no  longer  wanted,  even  though 
in  point  of  fact  the  owners  saw  their  way  to  a  profit  out  of  it.  But 
it  is  clear  also  that  the  judgment  does  not  support  the  new  doctrine 
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that  legally  there  is  no  right  to  expect  renewal,  and  that  justice 
would  be  satisfied  even  in  the  case  of  the  withdrawal  without 
compensation  of  the  licence  of  a  well-conducted  and  prosperous 
house,  if  the  owner  be  given  a  few  years'  grace  in  which  to  prepare 
for  the  blow.  That  would  involve  the  *  indiscriminate  and  arbitrary 
withdrawal'  which  Lord  Halsbury  in  his  judgment  had  scouted  as 
outside  the  range  of  probability,  as  well  as  of  justice  and  the  spirit 
of  the  licensing  laws. 

A  string  of  subsequent  decisions,  both  in  the  common  law  and  the 
Chancery  Courts,  shows  that  the  courts  did  not  interpret  the  Sharp 
V.  Wakefield  judgment  in  the  sense  now  adopted  by  certain  publicists, 
but  that  they  continued  to  regard  as  one  of  the  essential  components 
of  licensed  property  the  confident  expectation  of  indefinite  renewal 
of  the  licence.  The  first  case  I  will  cite  in  illustration  is  BeUon  v. 
London  County  Council  {62  L.J.  Q.  B«  222).  This  was  a  case  stated 
under  the  Arbitration  Act,  1 889.  The  owner  of  a  public-house,  let 
for  an  unexpired  term  of  twenty-six  years,  had  received  notice  from 
the  London  County  Council  to  treat  for  its  compulsory  purchase.  In 
the  arbitration  his  counsel  tendered  evidence  for  the  purpose  of 
showing  the  present  market  value  of  the  reversionary  interest  in 
the  house  as  then  existing,  being  licensed  as  a  public-house.  Counsel 
for  the  Council  objected  to  this  evidence  on  the  ground  that  the 
licence  was  not  an  element  of  value  attaching  to  the  premises  in 
reversion  after  twenty-six  years,  and  contended  that,  for  the  purpose 
of  estimating  the  reversionary  value  the  umpire  must  estimate  the 
rental  value  of  the  premises  as  a  house  and  shop  apart  from  the 
question  of  whether  they  would  then  be  licensed  premises.  This 
was  the  question  for  the  determination  of  the  Divisional  Court, 
which  (Day  and  Collins  JJ.),  without  calling  upon  the  claimant's 
counsel,  decided  against  the  County  Council's  contention.  Day  J. 
stated  &at  the  Council's  'proposition  seems  to  me  to  involve  a  very 
grievous  injustice.*  And  the  concluding  passage  of  the  judgment 
of  Collins  J.  may  be  cited : — 

'  Mr.  Moulton  admits  that  the  possibility  of  the  premises  being 
used  as  a  public-house  ou^ht  to  be  taken  into  consideration^  but  he 
says  that  m  appraising;  iliat  possibility  you  are  not  to  take  into 
consideration  the  probability.  That  appears  to  me  to  be  an 
absolutely  impossible  contention.  I  cannot  conceive  how  any  one 
can  put  a  value  upon  the  possibility  without  aniving  at  some 
judgment  in  his  own  mind  as  to  the  probability.  If  that  be  so,  we 
have  the  clear  authority  of  the  Court  of  Appeal  that  in  estimating 
the  probability  you  are  justified  in  taking  into  consideration  the 
fiact  of  the  house  being  used  as  an  hotel  and  public-house.  Now 
that  is  a  larger  way  of  putting  the  fact  that  it  is  licensed,  because 
you  cannot  carry  it  on  either  as  an  hotel  or  public-house  without 
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a  licence.  Therefore,  even  on  Mr.  Moulton's  own  authority,  one 
finds  that  it  is  dear  law  that  the  element  of  value  which  would 
govern  its  price  in  the  market  is  also  the  element  of  value  which 
the  arbitrator  is  justified  in  taking  into  cox^ideration  in  assessing 
the  compensation  to  be  paid  upon  compulsory  purchase/    ' 

We  have  here,  therefore,  a  decision  that  the  probability  of  in- 
definite renewal  of  a  licence  is  such  a  legitimate  and  well-established 
factor  in  the  value  of  licensed  premises  that  a  public  body  com- 
pulsorily  purchasing  the  premises  must  pay,  even  to  a  reversioner 
after  a  twenty-six  years'  lease,  a  price  calculated  upon  the  probable 
permanence  of  the  licence. 

Two  years  later  came  the  important  equity  decision  in  In  re  Earl 
Samers  Leceasedfiocki  v.  Lady  Henry  Somenet  (i  i  T.  L.  B.  567 ;  39  Sol.  J. 
785).  In  this  case  the  defendant,  as  tenant  for  life  of  a  property 
including  the  White  Hart  Hotel,  Reigate,  had  sought  to  lease  this 
house  with  a  covenant  that  the  lessee  should  not  use  the  premises 
for  the  sale  of  intoxicating  liquors.  For  years  previously  a  licence 
had  been  held  in  connexion  with  the  house,  and  the  carrying  out  of 
such  a  covenant  would  involve  the  lapse  and  loss  of  the  licence. 
That  was  the  defendant's  intention ;  but  the  trustees  of  the  settle- 
ment issued  a  summons  for  a  declaration  that  she  was  not  entitled 
to  exercise  her  powers  as  tenant  for  life  under  the  settlement  by 
granting  a  lease  of  these  or  any  other  licensed  premises  containing 
any  covenant  or  provision  to  the  effect  that  the  demised  premises 
should  not  be  used  for  the  sale  of  intoxicating  liquors,  or  not  con- 
taining proper  provisions  for  the  continuance  or  renewal  of  all 
licences  which  at  the  time  of  the  demise  might  be  held  in  respect 
of  the  demised  premises.  Chitty  J.  made  the  declaration  asked 
for.  Here,  then,  the  permanent  character  of  a  licence  was  so  well 
recognized  that  trustees  of  a  settlement  are  allowed,  on  behalf  of 
the  remaindermen,  to  interfere  for  the  protection  of  licences  attached 
to  property  which  may  not  come  into  the  remaindermen's  possession 
for  many  years. 

Another  and  more  recent  case  from  the  common  law  courts  may 
be  cited,  In  re  an  Arbitration  between  Chandler's  Wiltshire  Brewery 
Co,  Ltd.  and  the  London  County  Council  ([1903]  i  E.  B.  569).  This 
case  amplifies  the  principle  animating  Belton  v.  London  County  Council 
(ubi  supra).  The  plaintiff  company  was  assignee  of  a  lease  of  a 
certain  beer-house.  It  underlet  the  premises  for  a  term  of  twenty- 
two  years,  less  ten  days.  The  underlease  contained  a  covenant 
'  tieing '  the  house.  The  London  County  Council  sought  afterwards 
to  acquire  these  premises  compulsorily  under  the  Housing  of  the 
Working  Classes  Act,  1890,  and,  before  the  arbitrator  appointed  to 
assess  the  compensation  payable  to  the  various  interests  involved, 
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the  brewery  company  claimed  the  fair  market  value  of  its  interest 
in  the  premises,  having  regard  to  the  said  covenant  and  the  profit 
to  accrue  therefrom.  The  County  Council  resisted  the  claim,  con- 
tending that  the  company  was  only  entitled  to  compensation  for 
the  loss  of  its  interest  in  the  land,  and  the  arbitrator  stated  a  case 
for  the  High  Court  to  determine  whether  the  company  was  entitled 
to  be  compensated  in  respect  to  the  damage  sustained  by  it  by 
reason  of  the  determination  of  the  covenant,  which  would  be  a  sub- 
stantial amount;  if  the  company  was  not  so  entitled,  the  sum 
payable  would  be  only  nominal.  Wright  J.  decided  that  the 
tieing  covenant  ran  with  the  land,  and  that  the  lessors  were  entitled 
to  its  value.  But  as  such  a  covenant  would  be  meaningless,  would 
iiave  no  basis  to  work  upon,  apart  firom  the  continued  possession  of 
the  licence  attached  to  Uie  house,  it  is  clear  that  the  Court  contem- 
plated the  continuance  of  the  licence,  and  regarded  the  licence  as 
a  sufficiently  stable  thing  te  justify  computing  the  value  of  a  cove- 
nant necessarily  depending  upon  it  on  the  assumption  that  it  would 
£0  continue  during  the  twenty  years  or  so  of  the  term  in  the  lease. 
As  bearing  on  the  attitude  usual  in  the  Courts  in  the  days  before 
the  decision  in  SAarp  v.  Wakefield  may  be  cited  an  extract  from  the 
judgment  of  Lindley  L.  J.,  in  TAe  Queen  v.  Ltcennng  Justices  of 
Crewkeme  (21  Q.  B.  D.  87).  The  case  then  before  the  Court  of  Appeal 
was  an  appeal  from  the  Divisional  Court  discharging  a  rule  nisi 
for  a  mandamus  to  renew  a  six-day  licence  without  inserting  it  in 
the  condition  that  the  premises  should  be  dosed  during  the  whole 
of  Sunday.  The  original  licence-holder  had  had  granted  to  him 
(upon  his  own  application)  a  six-day  licence.  In  a  later  year 
a  transferee  of  the  licence,  when  making  his  application  for  the 
annual  renewal,  asked  for  an  ordinary  seven-day  licence.  This  the 
justices  refused,  though  they  were  willing  to  renew  the  six-day 
licence.  The  Court  of  Appeal,  following  the  Divisional  Court,  held 
that  the  justices  were  entitled  to  refuse  the  seven-day  licence,  or, 
to  put  it  more  correctly,  to  refuse  to  renew  the  licence  without  the 
Sunday  closing  condition.  And  Lindley  L.  J.  said :  '  I  think  that 
the  justices  were  entirely  justified  in  telling  the  appellant  that  if 
he  wanted  to  open  his  house  on  Sunday  he  must  make  a  substantive 
application  for  a  seven-day  licence.  If  he  had  done  so  they  would 
have  been  able  to  exercise  the  absolute  discretion  as  to  granting  it 
which  is  vested  in  them  by  the  Act  of  Parliament.'  Clearly  the 
learned  Lord  Justice  was  of  opinion  that  the  '  absolute  discretion ' 
of  the  justices  to  refuse  a  licence  applied  only  to  new  licences.  That 
it  was  not  so  limited  the  House  of  Lords'  decision  in  Sharp  v.  Wake- 
field (at  the  time  of  the  above-cited  case  going  through  the  Divisional 
Court)  shows,  but  the  Lord  Justice's  expression  also  shows  that  he 
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did  not  contemplate  the  justices  refusing,  or  even  having  power  to- 
refuse,  the  renewal  of  a  Uoence,  except  on  the  well-known  grounds 
of  unfitness  of  applicant  or  premises. 

One  other  case  may  be  cited,  which,  though  a  nisi  prius  case  not 
reported  professionally,  is  valuable  as  showing  the  attitude  of  judges 
of  the  High  Court,  even  after  the  SAarp  v.  Wakefield  decision.  (I  take 
the  report  from  the  Brewing  Trade  Review^  1893,  p.  105.)  The  action 
is  entitled  Eardy  and  another  v.  Ind^  Coope  and  Co,,  and  was  tried 
before  Day  J.  at  the  Derbyshire  Assizes  in  March,  1893.  The 
plaintiffs  were  the  executors  of  the  owners  of  an  inn  at  Derby. 
They  had  let  the  house  to  the  defendants,  the  lease  containing  the 
usual  covenant  that  the  house  should  not  be  so  conducted  as  ta 
endanger  the  licence.  The  defendants  put  into  the  house  as  tenant 
a  man  who  was  fined  for  conducting  it  as  a  house  of  ill-fame,  and 
at  the  following  Brewster  Sessions  the  justices  refused  to  renew  the 
licence.  The  plaintiffs,  stating  that  the  1ms  of  the  licence  depreciated 
the  value  of  the  property  by  £2,^00,  sued  the  defendants  for  damages. 
The  jury  found  for  the  plaintiffs,  damages  £3,000,  for  which  amount 
judgment  was  entered.  Here,  again,  we  have  the  same  question 
posed  as  in  the  other  cases :  if  at  the  end  of  each  licensing  year  the 
holder's  interest  in  the  licence  ceases,  upon  what  ground  can  the 
Courts  treat  a  man  as  damnified,  and  to  the  extent  of  the  future 
loss  of  profit  occasioned  thereby,  by  a  circumstance  which  precluded 
renewal  of  the  licence  1 

It  is  submitted,  then,  that,  even  apart  from  the  Licensing  Act 
of  1904,  which  does  unquestionably  recognize  a  vested  interest 
in  the  continuance  of  a  licence,  such  an  interest  has  grown  into 
existence  through  the  practice  of  generations,  recognized  alike  by 
the  State  as  taxing  authority  and  by  the  Courts  of  Law  and  Equity. 
A  licence-holder  has  a  right  to  the  renewal  of  his  licence ;  though 
that  right  is  (or  was  prior  to  1905)  liable  to  be  defeated  through 
the  exercise  of  the  discretion  of  the  licensing  justices — but  such 
discretion  must  be  a  real  exercise  of  discretion,  made,  not  with 
caprice  or  arbitrarily,  but  in  accordance  with  the  general  scheme 
of  the  licensing  legislation  of  the  country.  This  expectation  of 
continued  renewal  of  an  existing  licence  is  a  genuine  property 
right,  and  the  destruction  of  it  by  the  State  without  compensation 
would  be,  like  the  destruction  of  any  other  property  rights,  an  act 
of  confiscation. 

Ernest  E.  Williams. 
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CONTRABAND  OF  WAR^ 

WHEN  I  had  the  honour,  in  October  last,  of  addressing  the 
Berlin  Conference  of  this  Association  upon  the  proposal 
that  private  property  at  sea  should  be  exempted  from  capture  by 
the  enemy  in  time  of  war,  I  had  occasion  to  insist  upon  the  impos- 
sibility of  a  final  judgment  upon  that  question  without  a  prior  or 
contemporaneous  compact  between  the  Powers  as  to  contraband  of 
war.  So  long  as  international  law  is  in  its  present  fluid  state  on 
tMs  subject ;  so  long  as  any  belligerent  can  quote  precedent  for 
treating  as  contraband,  if  it  pleases  him,  the  most  important 
articles  of  sea-borne  commerce,  and  can  proscribe  at  will  the  pro- 
perty of  his  enemy  in  provisions  and  fuel,  and  the  raw  material  of 
manufacturing  industry,  such  as  cotton,  steel,  copper,  and  ma* 
chinery ;  a  concession  of  immunity  from  capture,  thus  overridden, 
is  scarcely  worth  the  asking.  The  proposal  of  the  exemption  from 
capture  of  private  property  at  sea,  to  which,  even  without  such 
a  drawback,  many  feel  grave  objection,  loses,  as  I  then  ventured 
to  point  out,  its  best  attractions  for  those  maritime  nations  whose 
needs  in  the  matter  of  food  and  of  foreign  materials  for  its  industry 
might  otherwise  lead  them  to  favour  an  international  scheme 
assuring  to  them  in  war-time  the  continuance  of  importation  in 
their  own  merchant  ships.  By  the  proceedings  at  the  Hague 
Conference,  so  far  as  they  have  been  published,  and  as  I  understand 
their  drift,  I  am  confirmed  in  the  opinion  that,  if  only  for  the  reasons 
wluch  I  have  given,  a  definite  international  conclusion  as  to  contra- 
band of  war  has  now  become  a  matter  of  primary  and  fundamental 
importance.  It  is  not,  however,  only,  or  chiefly,  from  its  connexion 
with  the  regulation  of  the  treatment  in  war  of  property  at  sea 
belonging  to  the  subjects  of  the  two  belligerent  Powers  that  its 
importance  is  derived.  The  law  and  practice  as  to  contraband 
of  war  vitally  affect  the  relations  between  each  of  the  belligerents 
on  the  one  hand,  and  all  neutral  States  and  the  trading  and  ship- 
owning  subjects  of  those  States  on  the  other.  The  commercial 
intercourse  of  the  world,  as  well  as  the  material  interests  which 
it  creates  and  feeds,  is  not  only  great  and  still  growing  in  extent, 
magnitude  and  sensitiveness,  but  has  hugely  altered  in  its 
character  and  conditions  since,  with  the  prevalence  of  maritime 

^  Read  at  the  meeting  of  the  International  Law  Association  at  Portland,  Maine, 
1907. 
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warfare  and  the  contemporaneous  development  of  maritime  com- 
merce in  the  coui*8e  of  the  eighteenth  century,  the  question  of 
contraband  first  emerged  out  of  insignificance  and  became  the 
mother  of  many  diplomatic  controversies.  New  and  more  difficult 
problems  have  arisen.  Scientific  inventions,  especially  in  regard 
to  the  use  of  steam,  electricity,  and  explosives,  have  marvellously 
transformed  the  methods  and  machinery  both  of  trade  and  of  war. 
But  the  present  condition  of  international  law  in  regard  to  con- 
traband remains  unchanged;  it  still  can  properly  be  described 
only  as  a  condition  of  chaos.  As  it  now  stands,  there  is  no 
recognized  rule  which  limits  or  controls  the  category  of  contraband 
whidi  the  official  declaration  of  a  belligerent  may  properly  notify 
to  the  neutral  world.  There  is  no  recognized  rule  which  classifies 
contraband  or  works  out  the  Grotian  precept  '  distinguendus  est 
belli  status,'  There  is  no  recognized  rule  which  prescribes  to  a 
belligerent  captor  the  appropriate  treatment  of  the  property  which, 
because  contraband,  is  liable  to  his  interference.  In  what  cir- 
cumstances, if  any,  the  captor  may  legitimately  destroy  either  the 
neutral  ship  with  her  cargo,  as  Admiral  Jassen  did  Tie  Knight 
Commander^  in  June,  1904,  during  the  war  with  Japan;  when  he 
may  confiscate  and  is  not  confined  to  a  right  of  pre-emption  or 
merely  temporary  detention ;  on  what  basis,  if  pre-emption  is 
adopted,  the  price  or  compensation  shall  be  assessed ;  within  what 
limits  the  English  and  American  doctrine  of '  continuous  voyage ' 
ought  to  be  held  applicable;  as  to  all  these  questions  which 
require  rules  founded  upon  accepted  principles,  not  only  is  there 
no  international  agreement,  but  in  regard  to  some  of  the  most 
important  of  them,  pronouncements  of  judges  and  jurists  may  be 
quoted  in  support  of  conflicting  or  widely  divergent  views.  The 
same  State,  guided  by  its  interest  at  the  moment,  has,  when 
neutral^  complained  diplomaticaUy  of  conduct  in  accordance  with  a 
doctrine  of  seizure  which  it  had  itself  asserted  as  a  belligerent^  or  has, 
when  a  belligerent,  refused  to  adhere  to  its  own  earlier  declarations 
made  in  time  of  neutrality  or  peace. 

Quite  recently,  for  example,  at  the  outset  of  the  Russo-Japanese 
war,  the  Russian  Government  in  its  official  Notification  of  Con- 
traband, made  February  14^  1904,  included  coal  amongst  a  long  list , 
of  articles  to  be  treated  as  unconditionally  contraband.  The  same 
Government^  at  the  West  African  Conference  in  1884,  had  refused 
categorically  to  consent  to  any  treaty  convention  or  declaration 
of  any  kind  which  would  imply  the  recognition  of  coal  as  con- 
traband of  war.  In  1885,  France,  which  has  generally  stood  out 
for  the  immunity  of  provisions,  proclaimed  rice  for  Chinese  ports 
contraband  of  war. 
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It  needs  no  reflection  to  see  how  seriously  such  a  state  of 
things  must  affect  the  world's  comfort  and  commerce.  The  reck- 
less exercise  by  a  powerful  maritime  belligerent  of  his  present 
unquestionable  licence  to  declare  as  contraband  the  most  necessary 
articles  of  food  or  materials  of  manufacture  might  conceivably 
ruin  a  great  trade  between  a  neutral  country  and  the  enemy  of 
that  belligerent ;  the  exercise,  however  fair  and  scrupulous,  of  such 
a  belligerent's  right  of  visitation  and  search,  in  the  enforcement 
of  his  declaration^  would  certainly  cause  incalculable  hindrance  to 
the  punctual  transit  of  the  mails  and  passengers  of  the  neutral 
world  along  the  highways  of  the  sea.  But  this  is  only  a  part,  and 
not  the  worst  part,  of  the  existing  position.  It  teems  with  possi- 
bilities of  danger  to  peace.  Aa  Mr.  Lawrence  has  observed,  whilst 
the  position  continues,  we  must  have  constant  bickerings  between 
bel^erents  and  neutrals ;  and  if,  unhappily,  a  great  maritime  war 
broke  out,  powerful  commercial  States  might  find  themselves 
drawn  into  hostilities  ahnost  against  their  will.  Public  opinion  in 
any  of  such  States  might  be  dangerously  excited  by  a  belligerent's 
captures,  on  account  either  of  their  number  or,  as  in  the  case  of 
mail  steamers  or  great  ocean  liners,  by  their  importance ;  and  it  is, 
I  fear,  too  much  to  hope  that  in  any  country  there  would  be  no 
'  yellow  press'  to  fiem  the  flame  of  popular  passion.  In  such  circum- 
stances it  would  be  always  difficult,  and  sometimes^  perhaps, 
impossible  for  the  two  States  concerned  to  discuss  with  adequate 
calmness  the  complicated  questions  of  international  law  to  which 
the  exercise  of  the  right  of  capture  by  the  belligerent  State  had 
given  birth.  The  wars  of  the  last  fifty  years — to  go  back  no 
further — in  which  maritime  Powers  had  been  engaged,  have 
furnished  illustrations  which  the  memory  of  my  hearers  makes  it 
superfluous  to  specify.  More  than  once  the  action  of  a  belligerent 
captor  has  led  to  a  dispute  between  the  neutral  and  the  belligerent 
State  which,  but  for  the  tact,  forbearance,  and  good  sense  of  those 
who  guided  the  counsels  of  the  governments  interested,  might 
easily  have  led  to  a  lamentable  enlargement  of  the  area  of  war. 

Clearly,  then,  we  have  a  state  of  things  which  must  not  bo 
suffered  to  continue ;  a  state  of  things  which,  according  to  a  well- 
known  phrase,  must  be  mended  or  ended;  mended  by  framing, 
through  the  agreement  of  civilized  nations,  an  equitable  and 
reasonable  code  of  contraband,  binding,  so  far  as  International  Law 
can  bind,  universally ;  or  ended,  by  the  abolition  of  the  idea  of 
contraband,  so  as  to  permit  every  kind  of  oversea  traffic  in  neutral 
vessels  between  belligerents  and  neutrals  to  continue  during  war 
without  any  restriction  other  than  its  exclusion  from  an  enemy's 
port  by  an  effective  blockade. 
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It  is  thifi  second  solution  for  which,  subject  to  the  general  accep- 
tance of  stipulations  which  will  prevent  a  vessel  nominally  neutnd 
but  practically  rendering  auxiliary  service  to  an  enemy's  naval 
forces  from  evading  liability  to  be  treated  as  a  hostile  warship, 
that,  as  I  understand  the  statements  appearing  in  the  public  Press, 
the  representatives  of  Great  Britain  at  the  Hague  Congress  have 
indicated  a  preference.  Such  a  proposition,  coming  from  Great 
Britain,  will  no  doubt  receive  the  very  careful  consideration  of  the 
Powers.  It  presents,  no  doubt,  great  attractions.  Under  any 
system,  however  carefully  planned  and  worked,  the  application  of 
Uie  principle  of  contraband  must  always  be  attended  by  serious 
drawbacks  and  difficulties.  It  can  be  enforced  only  by  the  exercise 
of  a  right  of  visitation  and  search,  and  this  in  itself  means  an- 
noyance and  delay  to  maritime  traffic.  Or,  again,  take  the  case  of 
a  vessel  some  small  part  only  of  whose  cargo  is  contraband.  What 
is  to  be  done  in  such  a  case  1  Ought  the  neutral  shipowner  and 
the  neutral  owners  of  the  bulk  of  the  cargo  to  suffer  without 
indemnity  the  loss  which  the  seizure  and  detention  of  the  vessel 
must  inevitably  involve  ?  You  cannot  unload  the  vessel  at  sea  to 
search  for  the  suspected  goods,  of  the  nature  of  which  the  captain 
and  officers  may  be  honestly  ignorant ;  and  even  if  this  were  physi- 
cally practicable,  and  if  the  neutral  vessel  had  a  right  (as,  I  think, 
both  Bluntschli  and  Calvo  have  asserted)  to  purchase  the  free  con- 
tinuance of  her  voyage  at  the  price  of  abandoning  to  the  belligerent 
whatever  suspected  goods  she  has  on  board,  it  is  a  right,  as  Hall 
(pp.  666-7)  points  out,  which  could  not  really  be  available.  For, 
as  Dana,  whom  Hall  quotes,  has  observed  : — 

'  As  the  captor  must  still  take  the  cargo  into  port  and  submit  it 
to  adjudication,  and  as  the  neutral  carrier  cannot  bind  the  owner  of 
the  supposed  contraband  not  to  claim  it  in  court,  the  captor  is 
entiUed  for  his  own  protection  to  the  usual  evidence  of  the  ship's 
papers  and  whatever  other  evidence  induced  him  to  make  the 
capture,  as  well  as  the  examination  on  oath  of  the  captain  and 
supercargo  of  the  vessel  It  may  not  be  convenient  to  detach  all 
the  papers  and  deliver  them  to  the  captor;  and  certainly  the 
testimony  of  the  persons  on  board  cannot  be  taken  at  sea  in  the 
manner  required  by  law.' 

Add  to  the  inevitable  drawbacks  and  difficulties  in  the  practical 
administration  of  a  law  of  contraband  which  I  have  just  illustrated, 
the  difficulty  of  obtaining  and  maintaining  an  international  agree- 
ment as  to  the  classification  of  contraband  or  as  to  the  treatment  of 
property  seized,  and  the  probability  in  the  case  of  *  conditional*  (or 
'relative')  contraband,  of  international  disputes  in  regard  to 
*  destination,'  and  to  the  application  of  the  doctrine  of '  controuous 
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voyage ' ;  and  no  one  can  fail  to  realize  that  there  is  very  much 
indeed  to  recommend,  in  the  interest  of  peace  and  commerce,  the 
total  abolition  of  the  system  of  contraband  of  war.  Further,  in 
regard  to  the  question  of  policy,  it  must  not  be  forgotten  that  the 
interest  of  a  great  maritime  Power  in  the  maintenance  of  the  law 
of  contraband  is  now  much  less  than  it  used  to  be,  and  that  it  is  likely 
to  decrease  in  the  future.  The  development  of  inland  communication 
gives  to  all  but  insular  States  a  practically  limitless  source  of 
supply  from  the  mainland  in  respect  of  provisions  and  war  material 
for  which  in  former  times  they  were  largely  dependent  on  maritime 
importation. 

At  the  same  time,  the  Governments  with  whom  rests  the  decision 
ought  carefully  to  consider  whether  an  agreement  to  abolish 
contraband  and,  subject  only  to  restraint  in  the  case  of  an  effective 
blockade,  to  give  virtual  inmiunity  to  neutral  commerce,  would 
withstand  the  strain  of  a  great  maritime  war.  There  appears 
to  me  to  be  wisdom  in  a  remark  of  Sir  John  Macdonell  in 
an  interesting  paper  published  in  the  Nineteenth  Century,  July, 
J 904,  and  entitled  'Questions  on  the  Present  War.'  In  reference 
to  the  cognate  question  of  the  cutting  of  telegraph  cables  by 
belligerents,  he  says : — 

'  I  put  less  trust  in  rules  which  there  may  be  an  irresistible  tempta- 
tion to  break  or  evade  than  in  a  proper  system  of  compensation 
by  belligerents,  .  .  .  meted  out  by  a  tribunal  possessing  general 
confidence.' 

Will  neutrals  be  prepared  to  punish  a  breach  of  the  agreement 
not  to  molest  neutral  commerce?  If  not,  will  the  fear  of  the 
disapprobation  of  other  States  operate  as  a  sufficient  curb  upon 
the  desires  and  passions  of  belligerents?  Human  nature  being 
what  it  is,  will  the  agreement  have  the  requisite  force  of  moral 
unction  to  ensure  its  observance,  where  in  the  course  of  a  hard- 
fought  maritime  campaign,  one  of  the  belligerents,  at  much  cost  of 
blood  and  money,  has  at  last  won  an  advantage,  and  sees  neutral 
merchant  ships  pouring  into  all  the  unblockaded  ports  of  his  enemy 
the  ammunition  and  supplies  which  will  enable  that  enemy  to 
recover  from  his  exhaustion  and  protract  the  struggle  ?  It  is  not 
for  me  to  answer  the  questions  which  I  have  put  It  is  not  my 
purpose  in  this  paper  either  to  advocate  or  to  deprecate  the  aboli- 
tion of  the  principle  of  contraband.  I  wish  merely  to  place  before 
this  Conference  the  considerations  which  appear  to  me  to  affect 
either  of  the  alternative  remedies  for  the  troubles  in  which  the 
present  state  of  the  law  involves  the  peaceful  majority  of  the  world 
whenever  two  of  the  great  maritime  nations  are  at  war. 
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There  is  one  rather  curious  result  which,  as  it  seems  to  me, 
would  follow  from  the  adoption  of  the  proposal  to  abolish  contra- 
band, and  which  I  should  like  to  mention.  In  view  of  the  decision 
in  the  Geneva  Arbitration  of  1872,  it  may,  I  suppose,  be  assumed 
that  a  neutral  State  will  be  .held  to  have  failed  to  mitintrftiyi  the 
standard  of  international  duty  who  does  not  observe  the  first  of  the 
three  Rules  set  forth  in  the  sixth  article  of  the  Treaty  of  Washington 
of  1 87 1.  In  substance^  the  neutral  State  must  use  due  diligence  to 
prevent  the  fitting  out,  arming,  or  equipping  within  its  jurisdiction 
of  any  vessel  which  it  has  reasonable  ground  to  believe  is  intended 
to  be  employed  in  carrying  on  war  against  a  power  with  which  it  is 
at  peace,  and  to  use  like  diligence  to  prevent  the  departure  from 
its  jurisdiction  of  any  such  vessel.  Great  Britain  by  its  Foreign 
Enlistment  Act,  1870,  renders  liable  to  penal  consequences  any 
person  within  His  Majesty's  dominions,  who  without  licence  from 
the  Crown  does  that  which,  according  to  the  rule  to  which  I  have 
referred,  it  is  the  duty  of  every  neutral  Government  to  use  due 
diligence  to  prevent ;  and  I  believe  that  other  States  have  similar 
municipal  legislation.  Suppose  contraband  is  abolished.  Siippose, 
that  is  to  say,  a  belligerent  may  not  seize  during  transit  by  sea  in 
a  neutral  bottom  the  cargo,  though  consisting  of  material  which  is 
of  use  in  naval  or  military  warfare,  destined  for  an  enemy's  port, 
not  being  a  port  which  is  being  effectively  blockaded.  Now,  some 
of  the  most  valuable  vessels  in  modem  maritime  warfare,  and 
especially  for  coast  defence,  are  small  in  size — river  gunboats,  torpedo 
boats,  submarine  boats,  and  the  like.  Nowadays  such  vessels  can, 
I  believe,  be  constructed  in  parts,  transported  in  parts  on  shipboard, 
and  put  together  at  their  destination.  As  international  law  now 
stands,  the  ship  or  ships  carrying  such  contraband  of  war  might 
properly  be  seized  by  a  belligerent  during  their  voyage  from  the 
neutral  port  to  the  enemy's  port,  and  the  parts  of  the  intended  war 
vessel  found  on  board  might  properly  be  confiscated  as  contraband. 
If  the  principle  of  contraband  is  abolished  altogether,  such  parts 
must  be  allowed  by  a  belligerent  to  travel  by  sea  unmolested  to  his 
enemy's  port,  although  the  war  vessel,  if  constructed  as  a  whole  at 
the  neutral  port  from  which  the  parts  are  separately  shipped,  could 
not  be  allowed  by  the  neutral  state  to  proceed  to  sea  without 
a  violation  of  the  international  duty. 

If,  in  spite  of  the  risk  of  international  friction  and  complications, 
and  the  inconveniences  to  commerce  which  must  under  any  condi- 
tions accompany  the  maintenance  of  a  law  of  contraband,  it  is 
found  that  an  agreement  for  its  abolition  is  not  practicable,  and 
the  system  is  to  be  mended  and  not  ended^  the  nations  have  to 
consider  in  what  direction  and  upon  what  lines  its  reform  ought  to 
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proceed.  While  submitting  to  this  Conference  at  the  close  of  this 
paper  a  few  su^estions  upon  this  point,  I  wish  it  to  be  dearly 
understood  that  I  am  hot  pretending  to  deal  with  the  matter  com<^ 
prehensively  or  completely.  I  could  not  attempt  to  do  so  without 
an  unwarrantable  trespass  upon  your  time  and  patience.  There 
are  important  details  of  the  subject,  which  I  must  leave  untouched, 
such  as  convoy,  the  separate  treatment  of  the  contraband  cargo  and 
the  ship  which  carries  it,  the  'analogies  of  contraband'  (the 
carriage,  that  is  to  say,  of  dispatches. bearing  on  the  conduct  of  the 
war  and  of  persons  in  the  service  of  a  belligerent)  and  the  doctrine 
of  *  continuous  voyage.* 

Let  me  preface  what  I  am  going  to  say  by  the  observation  that, 
in  order  to  deal  rightly  with  this  question,  we  ought  here^  as  in  all 
cases  where  we  are  seeking  to  find  a  fair  adjustment  of  conflicting 
interests,  accurately  to  ascertain,  at  the  outset,  whether  either  side 
has  the  better  presumptive  claim  to  favourable  treatment.  I  cannot 
help  thinking  that  the  popular  conception  of  the  status  of  the  neutral 
^  trader  has  been  to  some  extent  perverted  by  a  misunderstanding  of 
the  legal  position  of  a  belligerent  in  relation  to  contraband  traffic  at 
sea.  There  are,  from  Bynkershoek  downwards,  authorities,  of  whom 
I  desire  to  speak  with  sincere  respect,  for  a  doctrine  that  those 
subjects  of  neutral  States  who  are  engaged  in  it,  as  owners  of  con- 
traband cargoes  or  of  the  ships  which  carry  them,  thereby  offend 
against  international  law,  and  that  the  belligerent  who  seizes  the 
property  during  the  voyage  and  procures  its  condemnation  in  the 
Prize  Court  is,  as  it  were,  an  instrument  for  the  just  punishment  of 
persons  who  are  guilty  of  a  breach  of  that  law.  So  HefiEler  (I  quote 
from  the  French  edition,  1866,  §  158)  writes : — 

^C'est  sous  Tinfluence  de  T^le  de  Bologne  que  paratt  s'Stre 
^tablie  la  th^rie  d'aprte  laquelle  les  neutres,  par  le  transport  des 
objets  de  contrebande,  commettent  une  infraction  envers  la  partie 
beUig^nnte  qui  en  souffre,  et  que  les  contrevenants  peuvent  dtre 
saisis  et  punis/ 

And  so  again,  §  161,  the  same  writer  speaks  of  'le  d^t  de  con- 
trebande de  gi;^erre.'  Bluntschli  (Droit  International  Codifi^, 
French  edition,  1874,  §  801)  expresses  the  same  idea  in  the  short 
statement '  Le  transport  de  la  contrebande  de  guerre  est  interdit/ 
And  so,  in  the  course  of  his  judgment  in  The  Stephen  Hart  (Blatcb. 
Prize  Cases,  at  p.  407),  with  which  probably  the  American  lawyers 
present  are  familiar,  Judge  Betts  speaks  of '  The  guilty  intention  that 
the  contraband  goods  should  reach  the  port  of  the  enemy,'  and  later 
on  says, '  if  any  part  of  said  voyage  or  transportation  is  unlawful,  it 
is  all  unlawful.'  Pratt,  the  learned  author  of  a  treatise  on  the  law 
of  contraband  of  war  (London,  i85i),  goes  so  far  as  to  assert 
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(pi  xviii)  that  the  ill^ality  of  traffic  in  which  contraband  articles 
are  conveyed  from  a  neutral  port  to  a  belligerent,  at  least  where  the 
articles  are  of  direct,  immediate  use  in  war,  is  universally  admitted. 
With  due  deference  to  these  jurists  and  others,  I  doubt  not,  who 
might  be  cited,  their  theory  of  the  transport  of  contraband  in  war- 
time constituting  a  transgression  of  international  law,  and  of  the 
relation  in  which  the  transporter  stands  to  the  belligerent  according 
to  that  law,  is,  in  my  humble  judgment,  incorrect.  I  believe 
the  true  view  to  be  that  intemationiJ  law  recognizes  the  right  of 
the  subjects  of  any  state  to  traffic  across  the  seas  with  either  belli- 
gerent ;  but  it  recognizes  also  the  existence  of  a  right  in  a  belligerent 
to  prevent^  if  he  can,  the  supplies  from  reaching  his  enemy  ;  and  it 
endeavours  to  reconcile  the  conflict  of  these  two  rights,  through 
the  consent  of  civilized  states  to  permit  belligerents  to  seize  and  in 
some  cases  to  confiscate  both  the  contraband  cargo  and  the  carrying 
ship,  without  thereby  giving  just  cause  of  complaint  to  the  State, 
the  property  of  whose  subject  has  thus  forcibly  been  dealt  with. 
So  Kent,  in  his  Commentaries  (12th  ed.,  vol.  i,  p.  142),  writes :  '  The 
rights  of  the  neutral  to  transport  and  by  the  hostile  Power  to 
seize  are  conflicting  rights,  and  neither  party  can  charge  the  other 
with  a  criminal  act'  So  Hall  (International  Law,  5th  ed.,  p.  665), 
in  dealing  with. the  practice  of  pre-emption,  speaks  of  it  as  a  *  miti- 
gation of  belligerent  privilege^^  and  at  p.  653  quotes  Dana's  note  to 
Wheaton,  No.  226  : — 

'  The  intent  of  the  owner  is  not  the  test  The'  right  of  the 
belligerent  to  prevent  certain  things- from  getting  into  the  military 
use  of  his  enemy  is  the  foundation  of  the  law  of  contraband ;  and 
its  limits  are  in  most  cases  the  practical  result  of  the  conflicts 
between  this  beUigerent  right  on  the  one  hand  and  the  right  of  the 
neutral  to  trade  with  the  enemy  on  the  other.' 

*  Every  belligerent,'  says  Mr.  Lawrence  in  his  work  on  the  Prin- 
ciples oi  International  liaw  (p.  599), '  may  capture  goods  of  direct 
and  immediate  use  in  war,  if  he  is  able  to  intercept  them  on  their 
passage  to  the  enemy  in  any  place  where  it  is  lawful  to  carry  on 
hostilities.  But  neutral  merchants  may  trade  in  aims,  ammunition, 
and  stores  in  time  of  war  as  well  as  in  time  of  peaf  e.  Thus  a  con- 
flict of  rights  arises ;  and  it  is  the  task  of  International  Law  to 
make  some  compromise  between  the  admitted  claims  of  belligerents 
on  the  one  hand  and  neutrals  on  the  other.' 

I  may  be  permitted,  I  hope,  to  make  one  more  quotation,  not 
only  because  it  is  of  the  language  of  an  eminent  living  jurist,  but 
because  it  puts  so  very  neatly  the  proposition  which  ought  always 
to  be  kept  in  view  when  the  legal  and  the  moral  worth  of  t^e 
pretensions  of  belligerents  in  this  matter  of  contraband  are  being 
considered : — 
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'The  rule  of  international  law  upon  the  subject/  writes^  Pro- 
fessor Holland, '  may,  I  think,  be  expressed  as  follows :  ''  A  belli- 
gerent is  entitled  to  captare  a  neutral  ship  engaged  in  carrying 
contraband  of  war  to  his  enemy,  to  confiscate  the  contraband 
cargo,  and,  in  some  cases,  to  confiscate  the  ship  also,  without 
thereby  giving  to  the  Power  to  whose  subjecte  the  property 
in  question  belongs  any  ground  for  complaint."  Or,  to  vary  the 
phrase,  ''a  neutnQ  Power  is  bound  to  acquiesce  in  losses  inflicted 
by  a  belligerent  upon  such  of  its  subjects  as  are  engaged  in  addii^ 
to  the  nuntary  resources  of  the  enemy  of  that  belligerent."  This 
is  the  rule  to  which  the  nations  have  consented,  as  a  compromise 
between  the  right  of  the  neutral  State,  that  its  subjects  should 
carry  on  their  trade  without  interruption,  and  the  right  of  the 
belligerent  State  to  prevent  that  trade  from  bringing  an  accession 
of  strength  to  his  enemy.  International  law  here,  as  always, 
deals  with  relations  between  States,  and  has  nothing  to  do 
with  the  contraband  trader,  except  in  so  far  as  it  deprives  him 
of  the  protection  of  his  Government.  If  authority  were  needed 
for  what  is  here  advanced,  it  might  be  found  in  Mr.  Justice 
Story's  judgment  in  TAe  Santissima  Trinidad,  in  President  Pierce's 
message  of  1854,  and  in  the  statement  by  the  French  Government 
in  1898,  with  reference  to  the  case  of  tiie  Fram,  that  *Hhe  neutral 
State  is  not  required  to  prevent  the  sending  of  arms  and 
ammunition  by  its  subjects."' 

This  being  the  true  view  of  the  relative  position  of  belligerents 
to  neutral  traders  according  to  international  law,  it  appears  to  me 
that  the  bm*den  of  proof  may  justly  be  held  to  lie  upon  those  who 
seek,  in  framing  any  international  agreement,  to  extend  the  appli- 
cation of  the  privilege  of  the  belligerent  to  articles  other  than 
those  which  may  fairly  be  held  to  be  included  in  the  category 
of  arms  and  munitions  of  war. 

How  it  has  come  about  that  the  law  relating  to  contraband 
has  remained,  even  to  our  day,  in  so  chaotic  a  condition,  it  is  not 
difficult  to  see.  In  the  old  days  of  violence,  when  even  in  the 
centres  of  European  civilization  might  generally  meant  right,  a 
powerful  belligerent  in  his  treatment  of  neutrals  was,  no  doubt, 
generally  a  law  unto  himself.  As  late  as  1588  Albericus  Gentilis, 
the  learned  Italian  who  became  Regius  Professor  of  Law  at  Oxford, 
in  his  work  De  Jure  Belli  (1.  a,  c.  18,  p.  2^7  (1877  ed.))  wrote  that 
it  has  been  very  common  ^  to  hang  persons  who  try  to  introduce 
supplies  into  besieged  towns ;  and  rightly,  if  they  are  mercenary 
merchants,  because  they  are  not  helping  their  country,  but  have  been 
led  by  greed  so  far  as  to  despise  a  power  sti'onger  than  themselves. 
Westlake,  who  refers  to  the  passage,  adds  that  apparently  neutral 

*  The  *  Times,'  29  Nov.,  1904,  cited  by  Smith  and  Sibley,  pp.  431,  432. 
'  *  Nee  semel,  nee  noviter.' 
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merchants  are  intended  by  mercenaries.  What  happened  on  land 
no  doubt  happened  on  the  seas.  In  the  seventeenth  and  eighteenth 
centoiies,  when  a  greater  desire  for  orderly  condact  in  international 
dealings  began  to  prevail,  treaties  relating  to  contraband  were 
concluded  between  individual  states,  containing  such  special  stipu- 
lations as  it  suited  the  contracting  parties  at  the  particular 
juncture  to  approve.  Hall  (p.  64a)  quotes  an  opinion  of  Sir 
Leoline  Jenkins  to  the  King  of  England  in  1674  upon  a  case  in 
which  English  pitch  and  tar,  carried  in  a  Swedish  vessel,  had 
been  captured  and  carried  into  Ostend  for  adjudication.  In  his 
report  the  great  English  authority  of  his  time  on  maritime  Inter- 
national Law  observed : — 

*  I  am  humbly  of  opinion  that  nothing  ought  to  be  ludged 
contraband  bv  that  law  in  this  case  but  what  is  directly  and 
unconditionally  subservient  to  the  use  of  war,  except  it  be  in 
the  case  of  besieged  places,  or  of  a  general  certification  by  Spain  to 
all  the  world  that  they  will  condemn  all  the  pitch  and  tar  they 
meet  witL' 

It  is  this  last-mentioned  droumstance  that  has  in  no  small 
degree  served,  down  to  the  present  day,  to  keep  the  question  of 
contraband  in  an  uncertain  and  disorderly  condition.  Every  mari- 
time nation  at  the  commencement  of  jEt  war  has  claimed  to  be 
entitled  to  do  that  which  Sir  Leoline  Jenkins^  in  the  passage  which 
I  have  cited,  says  might  justify  Spain  in  seizing  the  pitch  and  tar 
upon  the  Swedish  vessel.  It  has  exercised  the  right  to  declare,  or 
notify,  or  certify,  by  proclamation  of  State,  that  it  will  treat  such 
and  such  things  as  contraband,  and  so  to  add,  at  will,  to  what  I  may 
call  the  generally  accepted  Qrotian  classification  of  absolute  contra- 
band— the  *res  quae  in  bello  tantum  usum  habent' — whatever 
articles  the  nature  of  a  particular  war  or  the  circumstances  of  the 
war,  in  respect  of  their  own  needs  or  the  needs  of  their  opponent, 
seemed  to  make  it  opportune  to  seize  and  confiscate,  if  found  on 
shipboard  and  proceeding  to  a  port  of  the  enemy.  In  the  course  of 
the  judgment  of  the  English  Court  of  Admiralty  in  the  case  of  the 
Med  Oudi  Hielpe,  in  1750^,  it  was  expressly  laid  down  that 
*  Sovereign  princes  at  war  may  declare  sudh  and  such  things  to  be 
contraband^  and  after  notice  to  their  allies,  their  subjects  may  cer- 
tainly seize  them.*  The  same  court,  in  the  judgment  in  the  Fortune 
de  la  Mer  (1745),  stated,  <  The  Crown  may  make  a  declaration  what 
shall  be  contraband,  and  then  every  convener  will  be  liable  to 
confiscation '  (Ptatt,  p.  40). 

^  Not  reported,  except  in  Pratt  on  'Contraband  of  War/  p.  198,  but  cited  in  the 
StaaU  Emhdtnf  i  C.  Rob.  39,  and  Th9  Uaria^  i  C.  Rob.  373. 
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• 

During  the  period  which  I  am  considering,  Great  Britain,  inde- 
pendently of  special  treaty  stipulations,  sought  to  enforce,  by  virtue 
of  her  naval  supremacy,  a  claim  to  confiscate,  as  contraband,  both 
provisions  and  naval  stores!.  In  the  latter  class  she  included  prao* 
tically  all  articles  which  were  made  use  of  in  the  navigation  of 
the  time,  such  as  timber,  metals,  sails,  tar,  and  pitch. 

In  the  case  of  Tie  Notra  Seignora  de  Pentha  de  France^  in  1746,  the 
Prize  Court  in  its  judgment  stated, '  Provisions  are  and  always  have 
been  esteemed  contraband '  (Pratt,  p.  93). 

But  even  as  to  those  classes  of  cargo  the  practice  of  the  Prize 
Court  was  to  some  extent  elastic.  If  the  goods  were  the  product 
or  growth  of  the  exporting  country^  if  they  were  in  the  native  state, 
as  hemp  or  com,  or  metal  not  in  the  form  of  manufactured  goods,  or 
if  the  port  of  destination  was  not  either  in  general  character  or  at 
the  moment  a  port  of  naval  equipment,  then,  as  appears  from  the 
well-known  judgment  of  Lord  Stowell  in  The  Jonge  Margaretha  (1  C. 
Rob.  1 89),  the  Court  of  the  captor  might,  in  accordance  with  the  prac- 
tice of  nations,  show  some  indulgence  to  the  neutral  trader.  The  form 
which  the  indulgence  sometimes  took  was  <  pre-emption,'  whereunder 
the  propriety  of  the  seizure  was  affirmed,  but  allowance  was  made 
to  the  owner  for  the  original  price  actually  paid  by  the  exporter, 
plus  his  expenses,  and  plus  the  profits  which  the  Court  deemed  fair 
and  reasonable  ^,  calculated  usually  at  10  per  cent  on  the  first  cost. 
This  system  of  pre-emption,  although  undoubtedly  favourable  to 
the  neutral  owner  of  goods  which  might  fairly  be  treated  as  within 
the  category  of  contraband,  was  essentially  unsatisfactory,  because 
of  uncertainty  in  application,  and  other  nations  naturally  objected 
to  it  when  applied  to  goods^  such  as  com,  which  according  to  the 
Grotian  classification  are  prima  facie  not  contraband  of  war,  and 
which  were  in  fact  in  course  of  transit  to  open  commercial  ports. 
When  by  an  Order  in  Council  of  1795  Great  Britain  authorized  her 
wai^ships  to  bring  in  for  pre-emption  all  vessels  laden  wholly  or 
partly  with  com,  flour,  meal,  or  other  food-stufis,  and  bound  to 
any  port  in  France,  the  American  Government  strongly  objected ; 
the  Order  was  revoked,  and,  by  the  decision  of  the  mixed  commis- 
sion appointed  under  the  treaty  of  1794,  compensation  was  awarded 
to  the  American  owners  of  vessels  and  cargoes  seized  by  British 
cruisers  under  the  Order  in  Council '. 

I  have,  I  think,  said  enough  to  show  that  international  law  in 
regard  to  contraband  had  no  settled  principle  during  the  period 
which  may  be  treated  as  ending  in  the  second  decade  of  the  nine- 
teenth century.     The  Grotian  classification  appears  to  have  revived, 

1  See  The  Haahet^  2  C.  Rob.  174. 

'  See  Wheaton,  pp.  660-7 ;  Kent,  yoL  i,  pp.  138-9. 
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in  a  sense,  theoretical  recognition,  but  there  was  no  universal  rule  or 
distinction  in  regard  to  re9  ancipifU  vmis^  the  policy  of  each  nation 
(in  the  absence  of  treaty)  dictating  its  preference  in  practice  for  an 
extensive  or  for  a  limited  category,  and  applying  the  test  of  distinc- 
tion very  variously  ^. 

In  the  period  which  has  since  followed,  during  which  sea  traffic, 
for  purposes  both  of  war  and  of  commerce,  has  been  revolutionized 
by  the  application  of  steam  as  the  motive  power,  and  the  methods 
of  belligerency  on  land  and  sea  by  the  uses  of  electricity,  and  by  the 
invention  of  new  forms  of  warfare,  the  difficulty  and  the  need  of 
solving  the  contraband  problem  have  greatly  increased.  A  network 
of  railways  has  connected  all  the  principal  places  of  adjoining 
countries,  and  complicated  the  question  of  the  'destination'  of 
sea-borne  goods.  We  have  still  the  questions  as  to  food  stuffs, 
naval  stores,  and  horses.  Fuel  and  marine  machinery,  such  as 
marine  boilers  and  engines,  and  railway  and  telegraphic  plant,  and 
the  materials  and  machinery  required  for  their  manufacture,  have 
been  added  to  the  list  of  disputable  contraband. 

I  must  confine  myself,  on  the  present  occasion,  to  indicating 
some  of  the  more  important  points  of  existing  controversy. 

France  in  1885,  as  I  have  already  had  occasion  to  note,  claimed 
during  a  war  '  with  China  to  treat  rice,  if  destined  for  ports  north  of 
Canton,  as  contraband.  In  1904,  Russia,  in  addition  to  articles 
which  might  fairly  be  classed  amongst  munitions  of  war,  proclaimed 
as  contraband  rice  and  provisions,  raw  cotton,  any  kind  of  com- 
bustible, such  as  coal,  naphtha,  alcohol, and  similar  substances,  horses 
and  beasts  of  burden,  and  materials  and  objects  for  telegraphic  and 
telephonic  installations,  or  for  construction  of  railways  generally, 
boilers  and  every  kind  of  naval  machinery  mounted  and  un- 
mounted. After  the  protests  of  both  the  British  and  American 
Governments,  Russia  modified  her  proclamation  so  far  as  regards 
rice,  provisions,  horses,  beasts  of  burden,  and  other  animals,  by 
agreeing  to  treat  them  as  contraband  only  when  destined  either  for 
the  Government  of  the  enemy  or  its  Administration,  or  the  army  of 
the  enemy,  or  for  Government  purveyors.  In  regard  to  coal,  during 
the  Franco-German  war  of  1870,  the  Prussian  Government  remon- 
strated with  Great  Britain  for  permitting  the  exportation  of  coal  to 
France,  whilst  France  on  her  part  did  not  then  treat  either 
provisions  or  coal  as  contraband.  Great  Britain  has  always  treated 
coal  as  conditional  contraband,  that  is  to  say,  as  contraband  when 
destined  for  the  use  of  the  enemy's  forces.    Pratt  (p.  liii)  refers  to 

^  Kent  states  (toI.  i,  p.  140)  that  the  doctrines  of  the  English  prize  law  appearing 
in  Lord  StoweU's  judgment  in  The  Jonge  Margaretha  were  essentially  the  same  as 
those  adopted  by  the  American  Congress  in  1775. 

*  [The  claim  no  doubt  amounted  to  the  assertion  of  a  state  of  war :  otherwise,  if 
I  remember  right,  there  was  no  regular  war  between  France  and  China.'F.  P.] 
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a  Miiiisterial  declaration  in  Parliament,  made  by  Sir  James 
Graham  as  early  as  1 846.  In  August,  1904  \  Mr.  Balfour,  the  Prime 
Minister  of  the  day,  addressing  a  deputation  representative  of  British 
shipping  interests  in  regard  to  the  Russian  proclamation  of  1904, 
made  this  important  statement  of  the  British  view : — 

'  The  principle  we  have  laid  down  as  we  believe  in  absolute  con- 
formity with  the  laws  and  practice  of  nations,  is  tiiat  the  warlike 
stores  carried  to  a  belligerent  are  undoubtedly  contraband  of  war, 
that  coal  carried  to  a  l^Uigerent  for  the  purpose  of  aiding  him  in 
his  warlike  operations  is  undoubtedly  contraband,  that  foodstuffs 
carried  to  an  army  in  the  field,  or  to  a  l>eleaguered  fortress,  or  carried 
to  a  foreign  country  to  aid  the  troops  or  fleet,  are  contraband,  but 
that  we  do  not  accept  the  doctrine  which  is  apparently  laid  down — 
and  I  lay  stress  on  the  word  "apparently"  because  there  is  some 
ambiguity  about  it — we  do  not  accept  the  doctrine  apparently  laid 
down  in  the  Russian  notification,  that  coal,  food  stuns,  cotton,  and 
many  other  things  are  absolute  contraband  of  war,  and  that  the 
mere  fact  that  they  are  found  on  board  ship  justifies  the  seizure  of 
the  goods,  and,  in  certain  circumstances,  the  capture  and  retention 
and  confiscation  of  the  vessel/ 

The  British  Admiralty  Manual  of  Prize  Law,  1 888  (pp.  1 8-30),  con- 
tains what  may  be  termed  a  full  list  of  articles  absolutely  contraband, 
viz.  arms,  machinery  for  manufacturing  arms,  ammunition  and  mate- 
rial for  ammunition,military  and  naval  stores,  and  marine  machinery 
and  gear,  and  iron  manufactured  for  shipbuilding  purposes — I  need 
not  enumerate  all  the  details — and  then  proceeds  to  treat  as  only 
conditionally  contraband — provisions,  money,  telegraphic  materials 
and  railway  materials,  coal,  hay,  horses,  rosin,  tallow,  and  timber. 

I  believe  the  American  view  to  be  substantially  in  accordance 
with  the  British  as  to  provisions  and  coals,  which  constitute  the 
most  material  subjects  of  conditional  contraband,  but  to  be  possibly 
rather  narrower  as  to  the  destination  necessary  to  create  the  condition. 
In  the  Spanish  American  War  of  1898  the  Navy  Department  of  the 
United  States,  in  their  instructions  to  blockading  vessels  and 
cruisers,  included  amongst  articles  conditionally  contraband  '  Pro- 
vision*  when  destined  for  an  enemy's  skip  or  ships  or  for  a  place  that  is 
besieged.^  In  the  Protest  by  the  American  Qovemment  against  the 
Russian  proclamation  in  1904,  is  to  be  found  a  memorandum  as  to 
destination : — 

'Articles  which,  like  coaJ,  cotton,  and  provisions,  though  of 
ordinarily  innocent,  are  capable  of  warlike  use,  are  not  subject  to 
capture  and  confiscation  unless  shewn  by  evidence  to  be  destined  to 
the  military  or  naval  forces  of  a  belligerent  ^' 

^  Smith  and  Sibley,  *  International  Law/ p.  214,  quoting  from  the  <  Times*  of 
AngiiBt  26,  1904. 
*  Smith  and  Sibley,  p.  215  ;  also  in  L.  Q.R.  xx.  339,  34T. 
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In  the  well-known  case  of  TAe  Peterhoff  (5  Wallace,  28),  a  case 
in  which  contraband  goods  had  been  shipped,  and  which  with  the 
earlier  case  of  Tie  Bermuda  (3  Wallace,  514),  and  TAe  Stephen  Hart  and 
The  Springbok  (Blatch.  Prijse  Cases,  pp.  387,  434,  and  5  Wallace,  1), 
constitutes  the  group  of  leading  American  decisions  on  the  question 
of '  continuous  voyage '  which  has  been  recently  revived  by  the  diplo- 
matic controversy  between  Great  Britain  and  Germany  in  the  cases 
of  The  Bundewatk  and  The  Herzog^  the  Supreme  Court  of  the  United 
States  (p.  58)  laid  down  the  law  of  America  as  it  stands,  I  believe, 
to-day : — 

*The  classification  of  goods  as  contraband  or  not  contraband  has 
much  perplexed  texi-writers  and  jurists.  A  strictly  accurate  and 
satisfactory  classification  is  perhaps  impracticable,  out  that  which 
is  best  supported  by  American  and  English  decisions  may  be  said 
to  divide  all  merchandise  into  three  classes : — 

'  (i )  Articles  manufactured  and  primarily  or  ordinarily  used  for 

military  purposes  in  time  of  war. 
'  (2)  Aiticles  which  may  be  and  are  used  for  purposes  of  war 

or  peace  according  to  circumstances. 
'  (3)  Articles  exclusively  used  for  peaceful  purposes.  Mer- 
chandise of  the  first  class,  destined  to  a  belligerent 
country  or  places  occupied  by  the  army  or  navy  of 
a  belligerent,  is  always  contraband,  merchandise  of  the 
second  class  is  contraband  only  when  actually  destined 
to  the  military  or  naval  use  of  a  belligerent,  while 
merchandise  of  the  third  class  is  not  contraband  at  all, 
though  liable  to  seizure  and  condemnation  for  violation 
of  blockade  or  siege.'  ^ 

The  views  which  the  Governments  of  France,  Germany,  and 
Italy  would  hold  at  the  present  time  as  to  the  rights  of  neutrals 
trading  with  a  belligerent  in  provisions  and  coal,  and  other  articles 
aneipitie  time  which  ai*e  treated  as  conditional  contraband  in  the 
British  Admiralty  Manual,  I  do  not  know.  I  have  not  seen  any 
published  statement  of  them. 

The  opinions  of  modem  jurists  seem  only  still  further  to  illustrate 
the  absence  of  any  agreement  on  this  question  of  contraband.  In 
regard  to  provisions,  Wheaton  (fourth  edition,  pp.  663-5)  appears 
to  me,  as  is  stated  by  Hall  (fifth  edition,  p.  662),  to  confine  the 
right  to  seize  provisions  on  shipboard  to  the  case  of  their  being 
carried  to  a  place  which  is  being  besieged  or  blockaded.  But 
Wheaton's  meaning  is  not  very  clearly  expressed. 

Bluntfichli,  §  807,  asserts  that  it  is  contrary  to  the  usages  of  war 
to  seize  as  contraband  victuals  and  other  means  of  subsistence, 
even  when  they  are  destined  for  the  enemy's  forces ;  but  he  goes 

'  5  Wallace,  58. 
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on  to  say  that  a  besieging  army  has  the  right  to  prevent  the  entry 
of  provisions  into  the  besieged  place.  The  same  jurist,  in  another 
passage  (§  805),  states  that  in  regard  to  things  aneipUU  usus  (in- 
cluding in  that  category  clothing,  m^ney,  hoi-ses,  timber  for  ship- 
building, sails,  canvas,  iron  plates,  steam-engines,  and  coal),  the 
presumption  is  that  they  are  not  intended  for  purposes  of  war,  and 
that  they  must  not  be  confiscated  as  contraband  except  under 
treaty  rights  or  in  the  special  circumstances  that  they,  are  destined 
for  war  purposes,  and  are  being  carried  for  the  purpose  of  giving 
aid  and  assistance  to  one  of  the  belligerents.  It  seems  plain  from 
•§  806  that  Bluntschli's  view  is  that,  even  in  such  circumstances,  the 
belligerent  can  only  pre-empt  and  not  confiscate.  Pothier's  opinion 
is  that  provisions  can  be  treated  as  contraband  only  when  they  are 
being  conveyed  to  a  place  besieged  or  blockaded. 

In  regard  to  articles  aneipitis  ustis,  other  than  provisions,  Ortolan  ^, 
whilst  insisting  upon  the  importance  of  giving  weight  to  the  pre- 
sumption of  their  purely  commercial  character,  admits,  in  substwce, 
that  there  may  be  exceptional  circumstances  in  which  their  liability 
to  be  treated  as  contraband  will  arise. 

I  think  I  have  said  enough  to  indicate  to  you  both  the  importance 
of  the  subject  of  contraband  of  wftr  and  the  uncertainty  in  regard 
both  to  theory  and  practice,  which  attaches  to  its  present  position. 
One  thing,  at  any  rate,  is  quite  clear:  International  law  on  this 
•question  is  in  a  state  which  cannot  be  suffered  to  continue. 

I  am  not  so  foolish  as  to  hope  that  the  study  of  the  subject  by  one 
who  is  neither  a  statesman  nor  a  naval  or  military  expert  enables 
him  to  do  more  than  to  offer  for  your  consideration  certain  sug- 
gestions of  useful  reform ;  and  I  will  conclude  this  paper  by  stating 
in  separate  propositions  what  those  suggestions  are. 

I.  A  precise  category  of  articles  manufactured  and  primarily  or 
•ordinarily  used  for  naval  or  military  purposes  in  time  of  war  should 
receive  the  sanctioi^  of  intemationcd  agreement ;  and  by  the  terms 
of  that  agreement  no  nation  should  be  permitted  to  treat,  or  to  pro- 
•daim  an  intention  to  treat,  as  absolute  contraband  any  articles 
outside  that  category.  In  order  to  obtain  the  assent  of  the  Conti- 
nental Powers  of  Europe,  it  might  be  necessary  to  narrow,  so  £Eur  as 
it  relates  to  stores,  the  category  of  absolute  contraband  given  in  the 
British  Admiralty  Manual  of  1888.  In  1896  the  Institute  of  Inter- 
national Law  foimulated  a  category  which  deserves  the  careful 
consideration  of  those  statesmen  who  may  try  to  endeavour  to 
come  to  an  agreement  and  to  whom  the  arrangement  of  these  impor- 
tant details  must  be  left.    There  must,  of  course,  be  provision  in 

^  See  the  note,  Hall,  p.  652. 
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the  international  agreement  for  opportunities  of  future  revision  in 
regard  to  the  inclusion,  in  the  category  of  absolute  contraband,  of 
newly  invented  or  adapted  instruments  of  warfare  such  as  balloons 
and  aeroplanes  may  prove  to  be. 

2.  It  should  be  agreed  that  res  aneipilU  usus,  including  coal  and 
provisions,  might  be  treated  as  conditional  or  relative  contra- 
band only  if  proved  by  the  captor,  upon  whom  the  burden  of  proof 
should  lie,  to  be  at  the  time  of  capture  destined  for  an  enemy'& 
naval  or  military  use ;  and  such  articles,  if  seized,  should  be  treated 
&s  subject  to  pre-emption,  and  not  in  any  case  to  confiscation. 

3.  If  the  captor,  after  a  capture,  fails  to  prove  the  right  to  seize 
the  property  as  contraband,  the  owners  of  ship  and  cargo  should  be 
entitled  to  recover  from  the  Government  of  the  captor  damages  for 
all  the  natural  consequences  of  the  seizure,  such  damages  to  be 
assessed  by  an  independent  tribunal.  It  should,  however,  be  open 
to  the  Government  from  whom  such  damages  are  sought  to  justify 
the  capture  and  repel  the  claim  for  damages  by  proof  that  the 
seizure  of  the  property  was  reasonably  induced  by  the  fraudulent 
or  suspicious  conduct  of  those  on  board  the  captured  ship. 

4.  As  the  punctual  service  of  mail  steamers  along  the  great  ocean 
highways  may  be  of  supreme  importance  to  several  countries,  an 
effort  should  be  made  to  effect  some  arrangement  satisfactoiy  both 
to  neutrals  and  belligerents  in  regard  to  the  treatment  of  them. 
In  his  proclamation  of  April,  1 898,  the  President  of  the  United  States 
declared  that  the  right  of  search  should  not  interrupt  the  voyage  of 
mail  steamers  except  in  cases  of  grave  suspicion.  It  is  not  likely  that 
documents  of  strategical  or  political  value  will  nowadays  often  be  sent 
by  post.  Telegraphic  communication  by  cipher  renders,  it  has  been 
truly  observed,  an  examination  of  the  contents  of  neutral  mail-bags^ 
probably  much  less  useful  to  belligerents  than  it  once  was.  The 
loss  to  neutrals  by  the  delay  of  the  ship  and  the  searching  of  the 
mail-bags  being  clear  and  great,  and  the  gain  to  belligerentfi  small 
and  uncertain,  the  interest  of  the  neutral  ought  to  prevail.  I 
suggest  that  mails  duly  sealed  and  authenticated  by  the  postal 
ofiicials  who  shipped  them  should  be  exempt  from  search,  and, 
further,  that  the  cargo  and  passengers  on  board  mail  steamers 
should  be  granted  immunity  from  detention  if  the  captain  of  the 
ship  produced  a  consular  certificate  (or,  if  the  ship  had  when  on 
boai'd  cai*go  or  passengers  taken  on  board  at  ports  of  call,  consular 
certificates  from  each  port)  vouching  in  regard  to  cargo  its  purely 
commercial  nature,  and  in  the  case  of  passengers  that  they  were  not 
persons  in  the  service  of  a  belligerent. 

5.  I  have  a  fifth  suggestion  to  offer,  which  I  trust  might  be  found 
practicable,  although  I  do  not  profehs  to  be  able  even  to  indicate 
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a  method  of  applying  it.  There  ought  to  be  found  some  way  of 
limiting  the  locality  of  '  visitation  and  search.'  The  operations  of 
the  Russian  cruisers,  Smolensk  and  Petersburg,  in  the  Russo-Japanese 
War  were  exceedingly  troublesome  to  British  commerce,  and  roused 
a  very  indignant  feeling  in  my  country.  I  have  reason  to  believe 
that  during  the  South  African  War  the  Qermans  complained  of  the 
search  by  British  cruisers  at  Aden  of  vessels  bound  for  so  distant 
a  destination  as  Delagoa  Bay.  Obviously  there  are  difficulties  in 
the  way  of  defining  zones  or  areas  of  search,  but  I  cannot  help  think- 
ing that  something  should  and  might  be  devised  in  that  direction. 
Bluntschli  (§§  814^  819)  states  that  the  belligerent's  right  of 
visitation  and  search  is  not  legal  either  in  the  territorial  waters 
of  neutral  states  or  in  seas  which  are  distant  from  the  seat  of  war 
('dans  les  mers  lointaines ').  Whatever  be  the  law,  one  would 
welcome  the  acknowledgment  by  the  maritime  Powers  of  their 
duty  to  try  so  far  as  may  be  practicable  to  spare  neutrals  that 
which,  if  there  were  many  cruisers  of  the  belligerents  at  many  points 
of  the  globe,  would  become  an  intolerable  nuisance. 

I  must  now  bring  my  remarks  to  a  close.  As  I  have  already 
had  occasion  to  say,  I  am  conscious  that  I  have  \)een  obliged  to 
omit  or  treat  cursorily  some  interesting  features  of  the  question. 
What  I  have  chiefly  tried  to  do  within  the  necessary  limits  of  my 
paper  has  been  to  draw  }'our  thoughts  to  the  importance  of  its 
subject,  and  to  the  consideration  of  the  difficulties  which  it  has  be- 
come the  duty  of  the  civilized  world  to  solve. 

W.  R.  Kennedy. 

[It  is  submitted  that  no  satisfying  I'esult  can  be  obtained  so  long 
as  the  problems  of  capture,  blockade,  and  contraband  are  separately 
dealt  with,  whereas  they  are  intimately  connected. 

If  the  general  right  of  captui'e  at  sea  were  abolished,  belligerents 
would  at  once  be  tempted  to  strain  their  rights  as  to  both  blockade 
and  contraband. 

Similarly,  a  definition  of  blockade  favoui*able  to  neutral  traders 
creates  a  temptation  to  extend  the  definition  of  contraband. 

Abolitioa  of  contraband  would  conversely  encourage  laxity  in 
defining  and  interpreting  the  conditions  of  effective  blockade,  besides 
making  it  hai-der  to  deal  with  the  right  of  capture  at  any  future 
time.— F.  P.] 


THE  HAGUE  CONFERENCE  OF  1907. 

TILL  the  voluminous  ^Actes'  of  the  recent  Hague  Conference 
shall  have  been  officially  published,  and  some  progress  shall 
have  been  made  in  the  ratification  of  such  of  its  products  as  may 
prove  acceptable  to  the  Qovemments  concerned,  any  attempt  finally 
to  estimate  the  value  of  its  labours  would  be  prematui'e. 

In  the  meantime  it  may  be  worth  while  briefly  to  call  attention 
to  some  of  the  salient  characteristics  of  the  working  of  the  Confer- 
ence, and  of  the  conclusions  at  which  it  has  arrived.  There  is  no 
longer  any  mystery  as  to  the  actual  wording  of  the  various  con- 
ventionsy  vcsux,  &c.,  which  were  embodied  in  the  '  Acte  final '  signed 
by  the  Plenipotentiaries.  As  to  the  course  of  discussion,  a  good 
deal  of  information  is  derivable  from  the  109  numbers  of  the 
*  Courrier  de  la  Conference/  a  journal  which  appeared  almost  daily 
from  June  15  to  October  ao,  under  the  direction  of  Mr.  W.  T.  Stead 
and  his  foreign  coadjutors,  who  managed  to  secure  for  it  not  only 
the  quasi-official  summaries  of  what  passed  in  the  several  Com- 
mittees and  at  the  sittings  of  the  full  Conference,  but  also,  though 
apparently  against  the  wish  of  the  authorities,  the  text  of  many 
documents  printed  for  the  use  of  the  delegates. 

Certain  antecedents  of  the  meeting  at  tixe  Hague  exercised  great 
influence  upon  its  proceedings.  The  Conference  of  1899  ^^  placed 
on  record  its  desire,  not  only  for  a  special  Conference  to  revise  the 
Geneva  Convention  of  1864  (which  assembled,  and  accomplished  its 
task,  in  1906),  but  also  for  Conferences  which  should  deal  with:— 
the  rights  and  duties  of  neutrals ;  the  inviolability  of  private 
property  at  sea;  and  the  naval  bombardment  of  open  coast-towns. 
These  topics  were  all  included  in  the  proposal  for  a  second  Hague 
Conference  submitted  to  the  Powers,  in  April,  1904,  by  President 
Roosevelt.  The  programme  circulated  in  April,  1906,  by  Russia, 
to  whom  the  President  had  ceded  the  initiative  in  the  matter,  was 
somewhat  wider  in  scope.  It  proposed  for  discussion:  improve- 
ments in  the  three  Conventions  of  1899,  relating  respectively  to 
arbitration,  &;c.,  to  land  warfare,  and  to  hospital  ships.  It  also  sug- 
gested the  di'aftiug  of  a  convention  as  to  naval  warfare,  dealing  with 
the  bombardment  of  open  towns ;  the  laying  of  torpedoes ;  the  trans- 
formation of  private  vessels  into  ships  of  war ;  the  days  of  grace  for 
enemy  shipping;  and  the  maritime  rights  and  duties  of  neutrals^  with 
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special  reference  to  such  topics  as  contraband,  and  the  destruction 
of  neutral  prizes.  This  programme  was  maintained  in  the  definitive 
invitation  to  the  Conference  issued  by  Bussia  on  April  3,  1907 ; 
which^  however,  took  note  of  the  wishes  of  certain  Powers  to  biing 
forward  further  proposals,  e.  g.  for  a  limitation  of  armaments,  and 
for  setting  bounds  to  the  forcible  recovery  of  debts  due  from  a 
defaulting  State, 

The  Conference,  thus  summoned,  met  at  the  Hague  on  June  15, 
and  continued  in  session  till  October  19,  One  is  struck,  in  the  first 
place,  by  the  approximation  to  a  '  parliament  of  man  and  federation 
of  the  world '  achieved  by  the  presence  of  delegates  from  no  less 
than  forty-four  Powers,  as  against  the  twenty-six  which  were 
represented  in  1899.  The  difference  is  mainly  accounted  for  by 
the  arrival  on  this  occasion  of  seventeen  delegations  from  VAmMque 
latine.  In  the  second  place,  one  cannot  help  remarking,  in  reading 
the  available  accounts  of  what  took  place,  the  unmistakable  evidence 
afforded  by  them  of  the  persistence  of  those  underlying  divergencies 
of  national  interest  which  must  be  reckoned  with  in  all  attempts 
to  influence  the  development  of  International  Law*  The  cynical 
militarism  of  some  Powers  was  too  often  in  sharp  contrast  with  the 
sentimental  humanitarianism  of  others.  The  new-comers  from  South 
and  Central  America  seem  to  have  devoted  themselves  principally 
to  vindicating  their  claim  to  equality  with  the  older  Powers 
comprised  in  the  family  of  nations.  The  work  of  the  Conference 
was  mainly  done  in  four  grand  committees,  dealing  respectively 
with  (i)  arbitration  and  cognate  topics ;  (2)  warfare  on  land ;  (3) 
naval  warfare ;  (4)  the  law  of  prize.  The  questions  assigned  to  the 
fourth  committee — viz.  the  exemption  frt>m  capture  of  enemy  private 
property  at  sea,  the  transformation  of  private  vessels  into  ships  of 
war,  contraband,  blockade,  the  permissibility  of  destroying  neutral 
prizes — proved  to  be  so  contentious  that  practically  no  progress  was 
made  towards  their  solution.  The  result,  on  paper,  of  four  months 
of  conscientious  discussion,  relieved  by  interludes  of  eloquent  decla- 
mation, is  an  Acte  final  containing  no  less  than  thirteen  conventions, 
supplemented  by  one  declaration,  two  expressions  of  opinion,  five 
vcmx,  and  one  recommendation.  Account  must  also  be  taken  of 
debates  upon  proposals,  some  of  which  were  flatly  rejected,  while 
others  failed  to  receive  sufficient  support  to  justify  their  embodiment 
in  conventions. 

The  total  achievements  of  the  Conference,  positive  and  negative, 
and  they  are  not  inconsiderable,  may  perhaps  be  provisionally 
summarized  as  follows : 

I.  Certain  proposals,  long  and  persistently  urged,  have  been,  with 
more  or  less  finality,  respectfully  relegated  to  Cloudcuckootown : 
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viz.  those  for  general  compolBory  arbitration,  for  proportional  dis- 
armament, for  the  exemption  from  captut^  of  enemy  private 
property  at  sea. 

IL  A  similar  &te  may  be  said  to  have  befallen  the  startling 
proposal  of  Great  Britain  for  the  abolition  of  the  doctrine  of 
contraband,  put  forward,  as  it  was,  in  a  form  which  seemed  to  cut 
down  the  right  of  visit  to  the  ascertainment  of  neutral  or  enemy 
ownership ;  as  also  her  attempt  to  persuade  the  Powers  to  condemn 
unreservedly  the  sinking  of  a  neutral  prize, 

m.  Honest  spade-work,  presenting  no  serious  difficulty,  has 
been  done  for  the  improvement  in  details  of  the  three  Conventions 
of  1899,  relating  to  the  peaceful  setUement  of  disputes ;  to  war  on 
land;  and  to  the  application  to  maritime  war&re  of  the  prin- 
ciples of  Geneva.  Under  this  heading  may  also  be  placed  the  new 
convention  as  to  the  rights  and  duties  of  neutrals  in  land  warfEure ; 
the  renewal  for  a  limited  period  of  the  first  of  the  Hague  Declarations 
of  1899,  i-elating  to  the  use  of  balloons ;  and  the  accession  of  prac- 
tically all  the  Powers,  including  for  the  first  time  Great  Britain,  to 
this,  as  well  as  to  the  second  and  third  of  those  Declarations,  dealing 
with  expanding  bullets  and  with  asphyxiating  gases,  respectively, 

IV.  Useful  new  matter,  coupled  sometimes  with  a  codification  of 
customary  rules,  is  contained  in  conventions  as  to :  (i)  the  treat- 
ment of  defaulting  Governments  (but  the  '  Drago  doctrine '  is  not 
fully  accepted) ;  (2)  the  declaration  of  war  (no  provision  is,  however, 
made  for  an  interval  to  precede  the  first  blow) ;  (3)  bombardment 
of  undefended  coast  towns  (a  condemnation  of  the  naval  manoeuvres 
of  1888) ;  (4)  certain  restrictions,  already  more  or  less  customary, 
as  to  captures  of  ships,  and  treatment  of  their  crews ;  (5)  vague 
provisions  of  the  same  character,  as  to  indulgence  to  enemy  ships 
at  the  outbreak  of  war ;  (6)  neutral  rights  and  duties  in  a  maritime 
wai*  (a  codification  of  certain  widely  accepted  rules,  much  weakened 
by  exceptions  in  favour  of  divei^ent  national  practice). 

V.  Agreements  are  entered  into  as  to  (i)  the  transformation  of 
private  vessels  into  ships  of  war,  and  (2)  submarine  mines ;  but  their 
utility  is  much  impaired  by  the  refusal  of  some  Powers  to  consent 
to  certain  restrictions  upon  their  fL*eedom  of  action  in  these  matters. 

VI.  A  convention  for  the  establishment  of  a  second  Hague 
Tribunal  was  drafted,  but  not  signed,  in  consequence  of  disagree- 
ment among  the  Powers  as  to  the  appointment  of  the  Judges  of  the 
Court  It  is,  however,  recommended  for  adoption,  if,  and  when, 
that  disagreement  shall  have  ceased. 

VIL  An  elaborate  convention,  in  fifty-seven  articles,  for  the 
establishment  of  an  International  Court  of  Appeal  in  Prize  cases — 
the  credit  or  discredit  of  which  must  be  shared  between  Great 
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Britain  and  Gennany — was  voted  by  a  majority  of  thirty-seven  to 
one,  with  six  abstentions,  and  some  reservations,  and  has  been 
<;laimed  as  the  most  remarkable  result  of  the  Conference.  The 
daim  might  be  sustained  were  there  any  prospect  that  the  conven- 
tion will  be  ratified.  As  it  stands,  it  contains  within  itself  the 
seeds  of  mortality,  in  the  article  which  provides  that,  where  Inter- 
national Law  is  silent,  the  Court  is  to  decide  '  in  accordance  with 
the  general  principles  of  justice  and  equity  ^'  On  the  objectionable 
character  of  such  a  provision,  as  at  once  ambiguous,  and  empowering 
a  Court,  in  which  foreigners  would  be  in  a  majority  of  eight  to  one, 
to  adopt  the  continental  rather  than  the  British  view  on  unsettled 
questions  of  prize  law,  the  present  writer  does  not  here  propose  to 
add  anything  to  what  he  has  written  elsewhere,  both  before  and 
after  the  meeting  of  the  Conference. 

yni.  The  Delegates  finally  recommend  that  the  second  Peace 
Conference  should  be  followed,  at  an  interval  of  seven  years  or  so, 
by  a  third.  They  insist  upon  the  need  of  a  carefully  prepared 
programme  of  work  for  the  new  Conference ;  and  they  suggest,  as 
well  they  may,  in  view  of  their  action  in  the  matter  of  an  Inter- 
national Prize  Court,  that  a  prominent  place  in  that  programme 
should  be  given  to  a  codification  of  the  laws  and  customs  of  war 
at  sea. 

T.  E.  Holland. 


^  [These  words  would  have  meant,  a  century  ago,  the  principles  of  Roman 
praetorian  law  supplemented  by  the  generally  accepted  doctrines  of  the  publicists 
from  Qrotius  to  Vattel,  and  probably  some  kind  of  systematic  result  might  haye 
been  obtained  on  that  footing,  though  hardly  with  unanimity.  But  I  agree  with 
Prof  Holland  that  at  this  day  nobody  knows  in  what  sense  they  would  be  under- 
stood or  applied.^F.  P.] 
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[Short  notices  "do  not  necesBarily  exclude  fuller  review  hereafter  J 


Tke  Laws  rf England.  By  the  Bight  Honourable  the  Earl  of  Halsbuiy, 
and  other  Lawyers.  London :  Batterworth  &  Co.  1907.  I4k 
8vo.  In  about  20  volumes  (25^.  net  per  volume  in  cloth).  Vol.  I 
(Action  to  Bankers  and  Banking).    647  and  ccxviii  pp.  and  index. 

Thb  title-page  of  Lord  Halsbury's  work  describes  it  as  being  <  A  com- 
plete statement  of  the  whole  Law  of  England.'  The  noble  and  learned 
author  concludes  his  introduction  with  the  expression  of  a  hope  '  that  when 
finished  the  work  will  furnish  a  complete  statement  of  the  Laws  of  England.' 
At  present  only  the  first  volume  has  been  published,  and  a  reviewer  of 
one  volume  can  hardly  be  expected  to  prophesy  whether  the  complete 
work  will  realize  the  hope  of  the  author. 

The  work,  of  course,  is  not  a  code — much  less  the  '  ideal  code '  which 
Lord  Halsbury,  at  the  outset  of  his  introduction,  admits  to  be  an  impossi- 
bility. 

Nor  is  it,  if  a  '  complete  statement '  of  English  law,  a  digest,  according 
to  the  definition  of  that  word  in  the  report  of  the  Conmiission  issued  in 
November,  1866,  viz.  'a  condensed  summary  of  the  law  as  it  exists, 
arranged  in  systematic  order  under  proper  titles  and  subdivisions,  and 
divided  into  definite  statements  or  propositions,  which  should  be  supported 
by  references  to  the  sources  of  the  law  whence  they  were  severally  derived, 
and  might  be  illustrated  by  citations  of  the  principal  instances  in  which 
the  rules  stated  have  been  discussed  or  applied.' 

Maybe,  nevertheless,  the  present  work  is  a  digest.  Maybe  it  is  an 
encyclopaedia — although  the  author  says  it  is  not '  a  mere  encyclopaedia.' 
It  may  be  said  at  once,  to  quote  the  introduction,  that  the  result  is  or  will 
be  '  a  number  of  treatises  composed  by  learned  lawyers,  supported  by  the 
decisions  of  the  great  judges  who  have  from  time  to  time  adorned  the 
English  Bench.'  To  this  description  may  be  added  the  statement  that  the 
titles  of  the  treatises  are  arranged  alphabetically ;  and  that  what  is  written 
in  them  is  based  upon  reported  cases  and  the  statute-law.  That  many 
lawyers  will  prefer  to  have  treatises  on  different  subjects  in  separate 
covers  can  scarcely  be  doubted,  but  the  fact  that  the  names  of  about  1,700 
original  subscribers  appear  in  the  first  volume  is  evidence  that  a  great 
many  persons  are  desirous  of  possessing  a  work  framed  on  the  lines  above 
indicated. 

Before  reviewing  the  first  volume  it  may  be  useful  to  give  some  of  the 
names  of  those  who  are  responsible  for  the  supervision  of  the  treatises  and 
general  editing  of  the  work  as  a  whole. 

Lord  Halsbury  is,  of  course,  the  Editor-in-chief,  and  as  a  frontispiece  to 
volume  I  there  is  an  excellent  portrait  of  him,  sitting  as  Lord  Chancellor. 
The  *  Revising  Editors '  are  as  follow :    for  Equity  and  Chancery  titles, 
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Mr.  Justice  Swinfen  Eady,  assisted  by  Mr.  T.  H.  Carson,  K.C.,  already 
well  known  as  an  accurate  writer  on  the  law  of  real  property;  for  Real 
Property  and  Ck)nYeyancing,  Mr.  Arthur  Underhill,  one  of  the  Ck)nYeyancing 
Counsel  of  the  Court,  and  a  well-known  writer  and  lecturer  on  many  legal 
subjects;  for  Common  Law  titles  and  Practice  and  Procedure,  Master 
Willes  Chitty,  who  is  one  of  the  editors  of  the  Yearly  Practice ;  for  Local 
Government  titles  and  Licensing,  Mr.  William  Mackenzie,  who  has  already 
written  largely  on  the  same  and  kindred  subjects.  Master  Willes  Chitty 
is  also  the  '  Managing  Editor,'  and  Mr.  Humphrey  H.  King  is  the  '  Assis- 
tant Managiog  Editor.'  Mr.  King  has  had  great  experience  as  the  prin- 
cipal assistant-editor  of,  and  a  contributor  to,  the  Encyclopaedia  of  Forms 
and  Precedents,  also  published  by  Messrs.  Butterworth  &  Co.,  who  are 
justified  in  their  selection  of  one  upon  whom  very  heavy  work  in  connexion 
with  their  new  undertaking  must  fall.  There  are  also  thirteen  sub-editors. 
The  treatises  comprised  in  the  first  volume  are  as  follows : — 

Action — by  Master  Bonner,  assisted  by  Messrs.  Henry  Stephen,  H.  L. 
Ormsby,  E.  A.  Cohen,  and  F.  R.  Bush. 

Admiralty — by  Sir  Gainsford  Bruce,  formerly  a  Judge  of  the  High  Court, 
Mr.  C.  F.  Jemmett,  and  Mr.  Registrar  E.  S.  Roscoe. 

Agency — by  Judge  William  Evans  (who  wrote  a  most  able  book  on  the 
same  subject  when  he  was  in  practice  at  the  Bar),  assisted  by  Messrs. 
M.  R.  Emanuel  and  A.  W.  Baker  Welford. 

Agriculture — by  Judge  Austin,  and  Mr.  J.  Brooke  Little,  who  is  a 
skilled  writer  on  legal  subjects. 

Aliens — by  Mr.  W.  Ernst  Browning  (formerly  a  Judge  in  Jamaica), 
Mr.  W.  Haldane  Porter  (His  Majesty's  Inspector  under  the  Aliens  Act, 
1905),  and  Mr.  C.  B.  Gedge. 

Allotments — by  Mr.  A.  Macmorran,  K.C.  (a  well-known  writer  on  the 
Public  Health  Acts,  and  an  expert  in  the  dissection  of  the  same),  and 
Messrs.  W.  A.  Willis  and  Sidney  W.  Clarke. 

Animals— by  Judge  Baugh-Allen  and  Messrs.  C.  Willoughby  Williams 
and  E.  T.  H.  Lawes. 

Arbitration — by  Mr.  Justice  Bray  (who  is  said  to  have  won  his  seat  on 
the  Bench  by  an  able  argument  in  the  House  of  Lords)  and  the  Hon. 
Malcolm  Macnaghten  (who  is  one  of  the  authors  of  Rawlins  and  Macnaghten 
on  Companies). 

Auction  and  Auctioneers — by  Judge  Tindal  Atkinson  and  Mr.  H.  M. 
Giveen. 

Bailment — by  Mr.  Arthur  Powell,  K.C,  and  Mr.  Wyatt  Paine. 

Bankers  and  Banking — by  Sir  John  R.  Paget,  Bart.,  K.C.  (who,  it  is 
believed,  is  the  counsel  par  exceUenoe  of  bankers  in  general). 

The  tables  of  cases,  &c.,  have  been  compiled  by  Mr.  H.  L  Whitaker, 
Assistant  Librarian  of  Lincoln's  Inn  Library. 

It  must  not  be  supposed  that  everything  coming  under  the  letters  A  and 
B  is  dealt  with  in  the  first  volume.  Agreements,  for  instance,  will  come 
under  the  head  of  Contracts ;  and  Adverse  Possession  comes,  longo  inter- 
vaUo^  under  the  far-off  title  of  '  Real  Property  and  Chattels  Real.' 

It  is  noticeable  that  a  Judge  of  the  High  Court  is  selected,  together 
with  a  barrister,  to  write  about  Inns,  Innkeepers,  and  Intoxicatiog 
Liquors — or  rather  about  the  law  relating  to  them — and  that  the  Editor- 
in-chief  will  himself  write  the  treatises  on  Parliament  and  Peerage. 

To  deal  more  particularly  with  the  published  volume,  the  best  treatise 
is  Sir  John  Paget's  contribution  on  Bankers  and  Banking.  It  is  well 
arranged  and  very  clear.     So  far  as  the  reviewer  has  tested  it,  it  seems 
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complete.  A  reference  to  the  auditing  of  banking  companies'  accounts  is 
apparently  omitted  from  the  index  (to  the  yolume),  but  the  subjedi  is 
dealt  with  in  paragraph  i|i88. 

The  treatise  on  Agriculture  is  remarkable  for  its  completeness  and 
accuracy.  The  treatise  on  Agency  is  well  arranged,  and  the  writers  of  it 
have  not  failed  to  notice  the  criticisms  of  the  much  abused  but  not  yet 
overruled  case  of  Bolton  Pa/rtners  r.  Lambert,  41  Ch.  D.  295.  The  title 
Allotments  is  quite  up  to  date,  and  contains  a  useful  exposition  of  such 
part  of  the  Small  Holdings  Act  of  last  session  as  relates  to  allotments. 
The  treatise  on  Animals  is  a  remarkable  compilation  of  law  from  sources 
widely  apart.  The  subject  of  Arbitration  is  dealt  with  in  a  most  able  and 
compendious  manner,  and  cannot  but  add  to  the  reputation  of  its  authors. 

If  the  other  volumes  come  up  to  the  standard  of  the  first  one,  the  sub- 
scribers will  ultimately  be  in  the  possession  of  a  most  useful  work.  If  it 
does  not  attain  the  completeness  which  is  expected  of  it,  it  will  at  any  rate 
be  an  important  step  in  that  direction,  and  will,  it  is  hoped,  afford  a  good 
foundation  for  those  who  in  the  future  wish  to  write  separate  treatises  on 
many  of  the  subjects  with  which  it  deals. 

What  adds  greatly  to  the  practical  utility  of  the  work  is  the  table  of  con* 
tents  prefixed  to  each  title,  and  the  fact  that  the  whole  work  is  divided 
into  paragraphs  will  facilitate  the  labours  of  those  who  bring  out  future 
editions,  and  index  them. 

It  is  understood  that  it  is  proposed  to  publish  yearly  supplements  during 
the  completion  of  the  work,  bringing  up  to  date  the  volumes  already 
published. 

As  the  books  are  divided  into  paragraphs,  it  would  be  better  for  the 
index  to  refer  to  them,  and  not  to  the  pages,  as  in  the  first  volume. 

P.  E. 


LUernational  Law.  Part  II:  War.     By  John  Westlakb.     Cambridge : 
at  the  University  Press.     1907.     8vo.    xiv  and  334  pp. 

It  is  now  three  years  since  we  had  the  pleasure  of  welcoming  the 
publication  of  the  first  part  of  this  important  work  (L.Q.R.  xxi.  184), 
of  which  the  second,  and  concluding  part,  has  just  made  its  appearance. 
Two  principal  causes  are  mentioned  by  the  learned  author  as  having 
'  retarded  this  sequel  to  the  volume  of  1904,'  viz. '  the  necessity  of  bringing 
out  a  new  edition  of  my  Private  International  Law,'  and  Hhe  imminence 
of  a  second  Hague  Conference.' 

The  first  of  these  causes  reminds  us  that  it  was  in  connexion  with 
Private  International  Law  that  Professor  Westlake,  half  a  century  ago, 
won  his  first  laurels  in  legal  literature.  This  country  had  produced  only 
the  fragmentary  treatises  of  Jabez  Henry  and  John  Hosack  upon  a  subject 
which  has  of  late  years  attracted  so  much  attention,  when  Mr.  Westlake, 
in  1858,  introduced  English  readers  to  the  labours  in  this  field  of  Savigny 
and  other  continental  writers.  From  Private  International  Law,  Mr.  West- 
lake's  studies  soon  carried  him  on  to  International  Law,  properly  so  called ; 
till,  in  1869,  in  collaboration  with  certain  Dutch  and  Belgian  jurists,  he 
founded  the  Revue  de  Droit  International,  now  in  its  thirty-ninth  year  of 
issue,  and  has  ever  since  remained  one  of  its  directors  and  contributors. 
He  was  also  a  foundation-member  of  the  Institut  de  Droit  International, 
and  has  published,  in  1894,  Chapters  on  the  principles  of  International 
Law,  and,  in  1904  and  1907,  the  systematic  treatise  now  under  review. 
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The  second  reason  given  for  such  delay  as  has  occurred  in  the  publica- 
tion of  Part  II  has  perhaps  operated  unfayourably  upon  the  form  of  the 
work  as  an  artistic  whole.  The  bulk  of  the  rolume  was,  it  seems,  printed 
off  before  the  recent  Conference  had  commenced  its  sittings,  even 
before  the  ratification  of  the  new  Geneva  Convention  of  1906,  and  might 
well  have  been  published  forthwith,  as  a  statement  of  the  existing  taw, 
irrespectively  of  possibly  approaching  changes.  In  point  of  fact,  the  book 
has  been  held  over  till  the  sittings  of  the  Conference  were  so  far  advanced 
that  some  idea  could  be  formed  of  the  changes  in  International  Law  which 
may  result  from  its  labours ;  and  an  estimate  of  these  possible  changes 
has  been  added  in  the  shape  of  a  supplementary  chapter  of  sixty-five 
pages.  '  In  consequence,'  says  the  author, '  it  will  be  necessary,  in  order  to 
-obtain  a  complete  view  of  many  subjects,  to  refer  as  well  to  the  last  chapter, 
in  which  the  proceedings  at  The  Hague  are  dealt  with,  as  to  the  former 
portions  of  the  volume.'  This  complication  will  of  course  be  easily 
obviated  in  a  new  edition,  in  which  so  much  of  the,  now  apocryphal, 
matter  of  The  Hague  Conventions  as  shall,  by  ratification,  have  been 
received  into  the  canon  of  International  Law  will  have  found  its  proper 
place  in  Professor  Westlake's  systematic  exposition. 

As  it  is,  we  must  be  content,  and  are  most  fortunate,  to  be  presented 
with  a  freshly  thought  out  and  masterly  survey  of  the  law  of  war  in  ten 
-chapters ;  six  of  which  deal  with  belligerents,  and  four  with  neutrals.  It 
£oes  without  saying  that  every  page  of  Professor  Westlake's  new  book 
deserves  the  most  careful  attention.  One  finds  in  it  far  less  of  the  erambe 
repetita  of  familiar  propositions  and  instances  than  is  usually  encountered 
in  treatises  upon  the  subject.  The  whole  field  is  covered,  but  the  author 
presupposes  in  the  reader  some  intelligent  appreciation  of  the  questions 
to  be  solved,  and  some  aptitude  for  consultiDg,  from  time  to  time, 
works  dealing  with  special  branches  of  the  science.  Among  the  many 
acute  remarks,  suggestive  of  useful  trains  of  thought,  we.  may  note  what 
is  said  about  Declaration  of  war,  p.  23;  <war  domicile/  pp.  50,  143; 
martial  law,  p.  88;  the  three  Hague  Declarations  of  1899,  p.  no; 
the  population  of  devastated  districts,  p.  1 1 1 ;  Kriegsraison,  p.  115;  the 
ConsUato  del  mare,  p.  123;  capture  at  sea  of  enemy  property,  p.  130. 
Several  chapters,  especially  ch.  vi,  *  on  naval  war  between  belligerents,* 
ch.  vi,  *on  duties  of  neutral  States,*  and  ch.  x,  *  on  Contraband  of  War,* 
eontain  a  good  deal  of  interesting  historical  matter ;  and  the  history  is 
well  up  to  date.  For  instance,  the  differences  between  French  and  English 
views,  as  to  the  stay  of  belligerent  ships  of  war  in  neutral  ports,  which 
became  so  marked  during  the  Russo-Japanese  war,  are  duly  discussed, 
pp.  205-15;  as  are  the  cases  of  the  PaqueU  Habana,  p.  134,  and  the 
Knight  Commandery  p.  319.  With  reference  to  the  last-mentioned,  much- 
debated,  case,  Professor  Westlake  gives  a  studiously  balanced  opinion,  but 
would  apparently  not  have  concurred  in  the  unqualified  assertions,  made 
by  the  late  Government  in  both  Houses  of  Parliament,  to  the  effect  that  the 
sinking  of  the  vessel  was '  a  gross  violation  of  International  Law.'  He 
would,  however,  have  agreed  with  Sir  Ernest  Satow  '  when  he  denied  the 
existence  of  any  established  international  practice  of  destroying  neutral 
prizes,  and  refused  an  internationally  binding  character  to  the  maritime 
regulations  of  certain  States,  enumerating  the  cases  for  destroying  captured 
ships.'  It  may  be  remarked  that  the  critics  of  the  line  taken  by  the 
British  Government  in  this  affair  did  not  go  so  far  as  to  deduce  from  the 
regulations  of  four  great  maritime  Powers  an  international  sanction  for 
the  practice  in  question.     Their  contention  was  rather  that  the  regulations 

a  % 


84  The  Law  Quarterly  Review,  [No.xciir; 


made,  and  acted  on,  by  these  Powers,  in  the  absence  of  clear  evidence  to  the 
contrary,  negatived  any  international  prohibition  of  that  practice. 

The  supplementary  chapter  (xi)  deals  with  the  effect  produced  upon  the 
rules  of  warfare  by  the  substitution  of  the  Geneya  Conyention  of  1906 
for  that  of  1864,  and  with  the  possible  effects  upon  those  rules  of  the 
work  of  The  Hague  Conference  of  1907. 

• T.  E.  H. 

Tie  Law  of  Toris :  a  treatise  on  the  English  Law  of  Liability  for  Civil 
Injories.  ^y  John  W.  S almond.  London  :  Stevens  &  Haynes. 
1907.     8vo.     xxviii  and  507  pp.    (i8«.  net.) 

The  subject  of  Torts  seems  to  be  a  very  favourite  one  with  legal  writers. 
Mr.  Salmond's  book  is  the  tenth  treatise  dealing  with  Torts  which  haa 
been  published,  either  as  a  new  book  or  in  a  new  edition,  within  the  last 
four  years.  Mr.  Salmond's  book,  however,  has  an  interest  of  its  own ; 
for  it  comes  to  us  as  an  English  law-book  from  the  other  side  of  the  world* 
It  is  written  by  a  practising  member  of  the  New  Zealand  bar,  and,  more- 
over, is  printed  in  New  Zealand,  though  it  is  given  to  the  world  by  well- 
known  English  publishers.  A  peculiarity  of  it  is  that,  though  well  posted 
in  the  latest  English  cases,  it  does  not  refer  to  the  New  Zealand  decisions,, 
some  of  which,  at  least,  might  with  advantage  have  been  noticed. 

The  standard  of  fullness  and  accuracy  which  has  been  attained  by 
Mr.  Salmond  well  entitles  him  to  contend  for  favour  with  his  nine  con- 
temporary rivals.  If  his  book  does  not  throw  much  new  light  on  the  moot 
problems  of  law,  it  yet  presents  the  results  attained  in  the  subjects  treated 
of  in  a  particularly  concise  and  dear  way. 

If  Lord  Halsbury's  Encyclopaedia  (or  whatever  it  ought  to  be  called) 
had  been  published  earlier,  we  might  have  concluded  that  the  method 
Mr.  Salmond  has  adopted  in  his  arrangement  had  been  suggested  by  the 
recommendations  to  contributors  in  that  work.  Mr.  Salmond  states  the 
law  as  he  conceives  it  to  be  in  numbered  paragraphs,  with  illustrations 
from  the  cases ;  and  in  the  event  of  an  apparent  conflict  between  them 
the  competing  cases  are  brought  into  juxtaposition  and  distinguished,'*or 
grounds  of  preference  are  shortly  indicated.  If  the  authorities  are  too 
tangled  to  admit  of  any  certain  rule  being  elicited,  a  note,  often  of  con- 
siderable acuteness,  is  appended.  The  whole  is  well,  carefully,  accurately,, 
and  thoroughly  done.  Indeed,  had  this  book  been  published  thirty 
years  ago  it  would  have  marked  a  distinct  advance  on  anything  pre- 
viously written  upon  torts,  but  the  last  thirty  years  have  witnessed  a 
revolution  in  law-book  writing,  and  the  standard  now  required  is  so  far 
in  advance  of  what  it  once  was  that  Mr.  Salmond  must  be  content  to 
take  his  place  as  one  of  a  number  of  very  capable  writers.  Mr.  Salmond's 
style,  though  clear,  is  a  little  dry.  This  is  due  partly  to  his  aphoristic 
method  of  treatment,  and  also  partly  to  his  keeping  in  view  the  advantage 
of  fullness  with  brevity.  Sometimes,  perhaps,  he*  falls  into  a  kind  of 
writing  that  is  not  quite  accurate,  as  when  he  says  (at  p.  331)  that  it  is 
presumably  a  trespass  *  to  kill  a  dog  by  offering  it  poisoned  meat.' 

Sometimes  his  expressions,  from  want  of  shading,  convey  a  too  absolute 
meaning.  To  say,  for  example,  as  he  does  (at  p.  49)  of  Thomas  v.  Quarter- 
maine,  18  Q.  B.  D.  685,  that  since  Lord  Herschell's  disapproval  of  it  in 
Smith  V.  Baker  [1891]  A.  G.  366,  it  must '  be  taken  to  have  been  wrongly 
decided,'  is  giving  a  not  wholly  accurate  impression  of  what  occurred. 
Whether  from  intention  or  by  misadventure,  the  law  laid  down  in  Smith  v. 
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Baker  was  entirely  new  law.  Till  that  decision,  a  man  found  working  in 
dangerous  surroundings  was  presumed  to  have  accepted  the  risk  from 
thenu  The  effect  of  the  decision  is  to  reyerse  the  oniis,  Thomas  y^  QuarteT- 
maine  was  a  step  in  that  direction :  it  did  not  go  the  whole  way,  and 
Bowen  L.  J.'s  judgment  in  any  view  remains  a  landmark  in  the  history  of 
the  principle  with  which  it  deals. 

Mr.  Salmond's  remarks  on  servitudes  (at  p.  226)  are  ingenious/  and 
open  up  more  matter  for  discussion  than  we  hare  space  available  for.  We 
can  only  indicate  a  doubt  as  to  one  position  he  takes  up :  'It  cannot  be 
the  law  that  a  mere  trespasser  who  had  been  in  the  habit  of  crossing 
another  man's  land  can  sue  a  stranger  for  an  act  which  obstructs  his  use 
of  this  de  facto  easement.'  Surely  an  interference  with  me  is  no  less 
actionable  because  when  interfered  with  by  a  '  stranger '  I  am  where,  as 
against  some  other  person,  not  the  stranger  nor  any  one  connected  with 
him,  I  have  no  right  to  be.  But  perhaps  Mr.  Salmond  means  only  that 
A  so-called  inchoate  easement  does  not  confer  any  right  known  to  the 
law :  Greenhalgh  y.  BrindUy  [1901]  2  Ch.  324. 

Mr.  Salmond's  statement  (at  p.  295)  that '  the  doctrine  of  remoteness  of 
damage  has  no  application  to  the  wrong  of  conversion  so  long  as  no 
damages  are  claimed  beyond  the  value  of  the  property,'  is  quite  novel  to 
us.  if  a  conversion,  a  wrongful  act,  be  proved,  all  the  damage  in  fact 
following  from  the  wrongful  act  is  recoverable,  as  in  other  cases,  whether 
the  wrongdoer  could,  previously  to  his  wrongdoing^  have  foreseen  them  or 
not ;  but  so  far  as  we  know  there  is  no  special  rule  in  conversion  (except 
in  certain  anomalous  cases  with  which  remoteness  has  nothing  to  do,  and 
which  would  be  best  treated  as  not  cases  of  conversion  at  all).  Mr.  Saimond's 
treatment  of  conversion  is  the  most  unsatisfactory  portion  of  his  book.  He 
formulates  no  less  than  twenty-three  rules  which,  so  far  as  we  can  see, 
only  serve  to  complicate  and  embarrass  a  doctrine  of  law  fundamentally 
simple,  and  the  origin  of  which  he  has  lucidly  and  well  stated. 

With  Mr.  Salmond's  remarks  on  Tha  Winkfidd  (at  pp.  319-321)  we 
agree.  The  result  of  that  decision  may  be  on  the  balance,  and  probably 
is,  the  most  convenient  solution  available,  but  it  involves  the  acceptance 
of  the  inconveniences,  not  to  say  the  absurdities,  Mr.  Salmond  indicates ; 
and,  in  the  opinion  of  the  present  writer,  the  judgment  in  the  Court  of 
Appeal  failed  to  grasp  the  true  problem  or  truly  to  represent  the  learning 
of  the  Year  Books,  which  it  merely  reproduces  from  Mr.  Justice  Holmes's 
book  '  The  Common  Law.'  Mr.  Salmond's  views  on  the  class  of  decisions 
of  which  HoUiday  v.  National  Tdephons  Co.  is  a  type  (at  p.  275)  are 
worthy  of  note.     He  has  also  a  theory  on  Heaven  v.  Pender  (at  p.  363). 

There  are  one  or  two  trivial  mistakes,  as  Greening  v.  Wiikineon  (1825) 
I  C.  P.  625  (at  p.  322},  and  Abbot  C.  J.  (at  p.  289),  but  they  are  scarcely 
worthy  of  notice.  On  the  whole  the  book  is  ably  and  well  done,  and 
should  be  of  much  service  to  the  student  and  also  to  the  practitioner  who 
is  a  bit  shaky  in  his  groundwork.  T.  B. 


Peerage  Law  in  England :  a  practical  treatise  for  Lawyers  and  Laymen. 
With  an  Appendix  of  Peerage  Charters  and  Letters  Patent  (in 
English),  by  Fbancis  Beaufort  Palmer.  London:  Stevens  & 
Sons,  Lim.     1907.     La.  8vo.     xiv  and  314  pp.     (i%8,  6d.) 

Sib  Fsakcib  Palmbb,  who  is  the  leading  authority  on  company  law, 
naturally  raises  high  expectations  when  he  brings  out  a  book  on  the  Peer- 
age.   He  says,  in  his  Preface,  that  he  *  has  sought  to  show  how  peerage 
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law  in  England  now  stands,  and — so  far  as  material— how  it  has  stood 
from  time  to  time  during  the  last  eight  centuries.'  The  design  is* 
excellent,  and  the  subjects  of  the  twenty  chapters  into  which  the  text  is 
diyided  are,  as  might  haye  been  anticipated,  well  chosen.  The  book 
would*  however,  have  been  of  greater  value  if  some  of  the  references  had 
been  a  little  more  explicit,  and  if  some  disfiguring  matter  had  beea 
omitted. 

The  Reports  from  the  Lords*  Committees  touching  the  dignity  of  a  Peer 
of  the  Realm,  well  known  by  that  title  to  all  students  of  peerage  matters,, 
have  been  largely  used  both  in  the  text  and  in  the  appendix.  They  are,, 
however,  commonly  but  not  uniformly  cited  by  Sir  F.  Palmer  as  the 
'  Redesdale  Committee  Reports.'  His  object  is  to  suggest  that  the  reports 
were  all  drawn  up  by  Lord  Redesdale,  and  that  they  do  not  possess  any 
higher  authority  than  that  of  one  individual.  Whether  that  is  the  fact  or 
not,  it  seems  a  pity  to  discard  an  old  mode  of  reference,  and  force  every 
reader  to  find  out  and  remember  the  meaning  of  the  new  reference  to> 
'  R.  C  In  his  chapter, '  What  law  governs  Peerages  and  where  it  is  to  be 
found,'  Sir  F.  Palmer  mentions  '  The  Reports  of  the  Lords'  Committee  on 
the  dignity  of  a  Peerage,'  which  is  yet  another  title.  If  a  short  form  of 
reference  is  wanted,  why  not  Rep.  D.  P.  or  D.  P.  R.  ? 

The  author  remarks  that  in  some  instances  the  opinions  expressed  in 
these  reports  have  npt  been  upheld,  and  points  out  other  instances  in  which 
they  may  be  incorrect.  There  is  thus  introduced  a  considerable  amount  of 
controversy,  which  occupies  much  space,  and  deprives  the  work  of  the 
character  to  which  it  might,  perhaps,  otherwise  lay  claim — that  of  a  concise 
and  useful  compendium. 

One  illustration  of  the  kind  of  matter  which  might  with  advantage 
have  been  omitted  may  suffice.  The  author  gives  in  his  text  (p.  112) 
a  translation  of  a  letter  or  writ  from  King  Edward  III  to  Hugh  de 
Courtenay,  Earl  of  Devon,  concerning  the  earldom  of  Devon.  It  begins, 
*  whereas  you  petitioned  us,  and  your  petition  has  been  laid  before  us  and 
our  Council,  that  you  have  for  a  long  time  been  proceeded  against  for  the 
recovery  of  £iS  6<.  Sd.  of  yearly  fee  of  the  County  of  Devon.'  This  should 
be,  *  whereas  you,  by  your  petition  presented  to  us,  have  long  med  before 
us  and  our  Council  to  have  again  the  £18  63.  8(7.'  &c.  The  Latin  (when 
its  abbreviations  are  extended)  is  '  cum  vos,  per  petitionem  vestram  nobis 
porrectam,  coram  nobis  et  concilio  nostro  diu  fueritU  jyroeectUt  pro  reha- 
bendo,'  &c.  The  letter  is  in  answer  to  a  petition  of  which,  as  well  as  of 
the  writ  reciting  it,  a  disastrous  translation  is  also  printed  in  the  appendix* 
Sir  F.  Palmer  appears  to  have  trusted  to  some  assistant — possibly  some 
supposed  expert  in  record  learning — who  did  not  even  know  the  difference 
between  a  deponent  and  a  passive  verb. 

Much  sympathy,  however,  is  due  to  the  lawyer  or  the  classical  scholar 
who  has  to  rely  on  others  for  the  translation  of  abbreviated  mediaeval 
documents.  It  is  not  easy  to  see  how  Sir  F.  Palmer  could  have  saved 
himself  from  error  except  by  mastering  the  Latin  abbreviations  and  taking 
the  matter  entirely  into  his  own  hands.  It  might,  perhaps,  be  thought 
that  the  official  Calendar  of  Close  Rolls,  upon  which  the  King's  letter  is 
enrolled,  would  in  this  instance  have  served  his  purpose,  especially  as  the 
calendar  is  said  'to  be  made  so  full  that  in  ordinary  cases  no  further 
information  can  be  obtained  from  the  rolls  themselves.'  If,  however,  we 
turn  to  the  Calendar  of  Close  Rolls  of  9  Edward  III  (p.  466),  *  prepared 
under  the  superintendence  of  the  Deputy  Keeper  of  the  Records/  we  gain 
nothing  except  an  indefinite  reference  to  the  '  Foedera.'    We  find  the  letter 
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to  Gourtenay  very  imperfectly  calendared,  and  without  anything  to  show 
that  it  is  in  answer  to  his  petition.  In  another  passage  in  the  same 
calendar  (p.  376)  relating  to  the  same  matter,  we  find  precisely  the  same 
mistake  as  that  made  by  Sir  F.  Palmer's  assistant.  We  there  read  that 
Hugh  de  Gourtenay  '  by  his  petition  brought  before  the  King  and  his 
Council  was  long  progeciued  to  recover  £18  6«.  Sd.*  The  petitioner  is  thus 
represented  as  having  been  prosecuted  by  his  own  petition. 

A  smattering  of  palaeography  is,  by  itself,  useless  for  the  explanation  of 
the  Chancery  Rolls,  and  particularly  of  the  Close  Rolls.  They  cannot  be 
adequately  translated  or  calendared  without  sound  Latin  scholarship 
(including  some  acquaintance  with  the  usages  peculiar  to  mediaeval  Latin), 
and  a  knowledge  of  the  law  of  the  period  to  which  they  belong.  It  can 
only  be  hoped  that,  in  some  remote  future,  not  only  the  documents  printed 
in  their  abbreviated  form  in  the  Reports  touching  the  dignity  of  a  peer, 
but  also  all  the  rolls  from  which  they  are  extracts,  will  be  presented  in  an 
English  version  which  will  neither  lead  the  student  astray  nor  provoke 
the  smile  of  the  scholar. 

Sir  F.  Palmer,  evidently  having  implicit  confidence  in  his  translator,  has 
been  induced  to  give  great  prominence  to  his  appendix.  The  table  of  its 
contents  occupies  nearly  three  pages,  while  the  table  of  contents  of  the 
whole  text  occupies  less  than  one.  If  it  was  thought  necessary  that  the 
Latin  documents  should  be  brought  in  at  all,  it  would  have  been  better  to 
have  left  them,  as  Gibbon  left  the  doings  of  the  Empress  Theodora,  *  veiled 
in  the  decent  obscurity  of  a  learned  language.' 

L.  0.  P. 

TAemis,  Dike  und  Fenoandte*,  Ein  Beitrag  zur  Geschichte  der  Rechtsidee 
bei  den  Griechen.  Von  Rut)OLF  Hibzel.  Leipzig:  S.  Hirzel. 
1907.     8vo.     vi  and  445  pp. 

Like  the  same  learned  writer's  '  Der  Eid,'  which  we  reviewed  four  years 
ago  (L.  Q.  R,  xix.  337),  this  book  shows  extraordinary  familiarity  with  the 
whole  range  of  Greek  literature  from  its  earliest  monuments  down  to  our 
own  time,  and  is  delightful  to  a  classical  scholar  by  the  wealth  and  variety 
of  its  illustrative  quotations.  Lawyers  who  can  appreciate  these  will  also 
be  interested  to  find  how  much  farther  back  many  of  our  common  notions 
go  than  they  are  usually  traced.  We  are  content,  as  a  rule,  to  take  the 
commonplaces  of  Roman  law  such  as  we  find  them  in  Justinian,  or,  at  any 
rate,  somewhere  in  the  Corpus  luris.  But  the  great  j  urists  of  the  Antonine 
age  worked  (as  we  may  see  in  Cicero)  on  materials  which  their  predecessors  n 
under  the  Republic  had  derived  from  Greek  philosophers,  in  some  cases 
even  from  prae-Socratic  speculation.  Thus  the  description  of  law  as 
'imperans  honesta  prohibens  contraria'  is  Ciceronian  and  Stoic.  The 
doctrine  that  all  men  are  naturally  free  is  Greek,  and  much  older  than  the 
passages  of  the  Digest  where  it  occurs.  Plato  had  already  thought  of 
founding  the  State  on  an  original  contract,  and  of  referring  every  citizen's 
duty  of  allegiance  to  a  continuing  tacit  agreement,  just  as  Locke  does. 
These  are  some  of  the  links  with  classical  antiquity  of  which  Prof.  Hirzel 
reminds  us. 

His  main  purpose  is  to  investigate  early  Greek  ideas  of  legal  and 
political  justice  in  the  history  of  the  terms  by  which  they  were  expressed  : 
0c/us>  &Vn7,  6€a-fMi  and  vofjMi.  A  special  section  is  given  to  the  notion  of 
equality  as  a  factor  in  the  Greek  conception  of  the  State  (urovo/ua,  Urorrii). 
The  goddess  Themis  has  for  her  original  attribute  not  so  much  justice  as 
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good  counsel:  the  decisions  of  the  king  or  chief,  executiye  as  well  as 
judicial,  are  supposed  to  be  inspired  by  diyine  wisdom,  and  not  the  less 
because  inspiration  may  be  conveyed  through  some  human  counsellor 
reputed  specially  wise,  a  man  such  as  at  a  somewhat  later  stage  becomes 
the  '  speaker  of  the  law/  We  do  not  find  any  notice  of  Curtius's  opinion, 
adopted  by  Prof.  E.  C.  Clark  of  Cambridge,  that  Mfuorcs  is  "not  an  anoma- 
lous plural  of  0C/US  but  a  distinct  word ;  but  this  seems  to  be  a  merely 
philological  point.  On  the  whole  Bifws  and  its  deriyatiyes  belong  to  the 
time  before  the  notions  of  legal  justice  and  judgment  haye  become  special- 
ized :  they  cover  every  kind  of  government  and  administration :  even  the 
Cyclopes  are  said  $€fiurr€V€iv  each  in  his  own  family.  The  leading  idea  is 
not  of  a  general  rule,  but  of  that  which  is  prescribed  or  fitting  in  the 
circumstances. 

When  we  come  to  Sun;  we  have  the  much  more  definite  conception  of 
a  judge  or  daysman  giving  judgment  between  litigants,  or;  in  the  earliest 
stage,  interposing  to  stay  the  hands  of  combatants.  Prof.  Hirzel  would 
even  like  to  refer  the  word  to  &kciV — the  throwing  down  of  the  staff  between 
the  fighters,  which  persisted  in  a  ceremonial  form  through  the  Middle  Ages 
— rather  than  to  ScucvtVau  We  now  think  of  *  critical  *  judgment  as  dis- 
cerning ideas  and  reasons,  but  the  word  fcp/vciv  may  well  have  denoted,  in 
earlier  times,  the  same  kind  of  manual  separation.  When  Sucrf  was  deified, 
it  was  as  the  goddess  of  retributive  and  reformatory  justice  in  the  under- 
worldy  and  more  in  literature  than  in  the  visible  ritual  of  temple  and 
altar.  We  doubt  whether  her  penal  attributes  are  so  relatively  late  as 
Prof.  Hirzel  thinks ;  it  is  certain,  at  all  events,  that  blood-feuds  and  blood- 
fines  provided  some  of  the  earliest  matter  for  judicial  or  arbitral  decisions. 
Vengeance  begins  to  come  under  the  rule  of  law  when  there  is  a  question 
to  be  discussed,  and  capable  of  being  referred  to  the  judgment  of  the  wise, 
whether  a  slain  man's  kindred  ought  to  accept  a  composition ;  when  the 
further  question  is  raised  what  the  composition  ought  to  be,  and  the  parties 
refer  the  assessment  to  an  indifferent  person,  we  have  not  only  judgment 
but  judicial  discretion.  Ultimately  Sun;,  ro  SiVaiov,  or  SocauxruKi;  covered 
the  whole  ground  of  both  legal  and  political  jxistice. 

Another  contrast,  in  a  more  modem  order  of  ideas,  is  offered  by  $€<rfjM9 
and  vofjLos,  The  former  word  signifies  positive  ordinance,  especially  when 
considered  as  establishing  institutions  and  constitutional  principles; 
marriage  has  a  particular  association  with  0c(r/Aos.  The  latter  means 
essentially  the  rule  of  custom ;  ^c(r/ios  may  pass  into  vo/jbo^,  but  only  by 
being  effectively  and  habitually  acted  upon.  As  Prof.  Clark  says,  *  vofioi 
Id  the  sense  of  statute  is  late.' 

Finally,  the  endeavours  of  Greek  speculation  to  bring  the  uniformity  of 
nature  into  relation  with  human  ideas  of  law  and  order  are  considered  in 
a  separate  section.  The  learned  reader  will  of  course  not  expect  to  find 
anything  here  about  the  Aristotelian  conception  of  natural  justice,  ^m 
which  the  whole  Roman  and  mediaeval  doctrine  of  the  Law  of  Nature  was 
developed.  Its  origin  appears  to  have  been  purely  ethical,  and  it  lies  outside 
the  lines  of  Prof.  HirzePs  inquiry.  P.  P. 


The  Scope  and  luf-erpretation  of  the  Civil  Code  of  Lower  Canada.     By 
Fredkbick  Parker  Walton.      Montreal:    Wilson  &   Laflear. 
1907.     8vo.    xix  and  159  pp. 
Thb  object  of  this  little  book  is,  as  the  author  informs  us,  first,  to  explain 

the  scope  of  the  Civil  Code  of  Quebec,  and  secondly,  to  give  the  main  rules 
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implied  in  its  interpretation.  Professor  Walton  may  well  say  that  in 
Quebec  it  is  of  peculiar  importance  to  make  an  analysis  of  the  elements 
which  compose  the  law.  In  fact,  there  can  scarcely  be  anywhere  a  more 
complicated  situation  in  matters  legal  than  exists  in  the  proyince  of  Quebec. 

In  the  first  place,  Quebec  is  an  integral  part  of  the  Empire,  and  as  such,  her 
constitutional  and  administrative  law  '  so  far  as  it  depends  upon  custom  is 
governed  upon  the  rules  of  law  applied  in  like  matters  in  England,  and  so 
far  as  it  has  been  reduced  to  statute,  has  been  so  reduced  in  statutes  framed 
on  English  models.  Neither  in  national  nor  in  local  affairs  have  French 
governmental  institutions  been  copied,  and,  in  cases  in  which*  public  law 
has  to  be  applied,  it  is  not  usual  to  refer  to  French  authorities.'  Thus,  for 
example,  Quebec  knows  nothing  of  droit  adminitiratif.  If  an  official 
wrongs  a  private  person  he  is  accountable  to  the  ordinary  courts  as  in 
England.  As  a  part  of  the  Empire  also,  Quebec  is  governed  by  such 
imperial  statutes  as  apply  to  the  *wbole  Empire. 

In  the  next  place,  Quebec  is  one  province  only  of  a  federation,  and  in 
certain  matters  her  law  is  to  be  found  in  statutes  of  the  Dominion  Parlia- 
ment passed  in  relation  to  subjects  placed  within  the  exclusive  Dominion 
jurisdiction  by  the  British  North  America  Act.  A  considerable  portion  of 
Professor  Walton's  book  consists  of  a  concise  statement  of  what  the  branches 
of  law  are  which  thus  lie  outside  the  Civil  Code  of  the  Province.  For 
purposes  of  the  Canadian  student  of  law,  this  portion  of  the  book  will  no 
•doubt  have  its  value.  The  same  subject,  it  may  be  added,  and  in  fact  the 
whole  law  of  legislative  power  within  Canada,  may  be  found  treated  con- 
cisely in  an  article  in  the  second  edition  of  the  American  and  English 
Encyclopaedia  of  Law  under  the  caption  '  Dominion  of  Canada.'  Professor 
Walton,  however,  does  not  deal  expressly  with  the  interesting  question  as 
to  what  law  governs  Dominion  matters  in  Quebec  when  and  so  far  as  the 
Dominion  Parliament  has  not  legislated  on  them ;  although  this  is  really 
SL  matter  of  far-reaching  importance.  If  it  is  to  be  said  that  there  is 
throughout  Canada  one  body  of  law  upon  the  subjects  assigned  to  the 
Dominion  behind  Dominion  legislation,  it  can  only  be  the  English  common 
law^,  and  the  working  out  of  that  theory  would  lead  to  a  uniformity  of  law 
throughout  Canada,  except  as  to  subjects  assigned  to  the  provinces  by  the 
British  North  America  Act  and  dealt  with  in  Quebec  under  the  French 
law.  The  competitive  theory  would  be  that  the  effect  of  the  Dominion 
legislation  in  any  particular  province  has  to  be  judged,  and  Dominion 
subjects  undealt  with  by  statute  regulated,  according  to  the  law  of  that 
province,  in  which  case  there  would  be  behind  the  Dominion  legislative 
powers  and  statutes,  in  Quebec,  the  French  law,  and  in  the  other  provinces 
the  English  law.  The  subject  has  not,  we  think,  been  thoroughly  discussed 
by  any  writer. 

In  the  third  place  the  criminal  law  of  Quebec  is  of  course  English,  for 
whether  English  criminal  law  should  be  regarded  as  having  been  introduced 
by  the  mere  fact  of  conquest  or  not,  it  was  certainly  introduced  by  the 
Quebec  Act  of  1774. 

After  eliminating  constitutional  and  administrative  law,  imperial 
statutes  applicable  to  the  province,  criminal  law  and  the  law  contained  in 
the  statutes  of  the  Dominion  parliament,  the  residue  is  the  Provincial  Law 
properly  so  called.  Of  this  the  primary  source  in  Quebec  is  the  Civil  Code 
which  came  into  force  on  August  ist,  1866,  and  the  most  important 
and  valuable  feature  of  Mr.  Walton's  book  is  the  fact  that  he  has  grouped 
together  for  the  first  time  in  a  clear  and  succinct  way  those  principles  of 
interpretation  which  should  be  applied  to  that  code. 
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Speaking  concisely,  the  Code  covers  the  law  of  persons,  and  the  law  of 
property,  and  of  the  acquisition  of  property,  and  includes  succession,  gifts, 
obligations  in  general,  special  contracts,  registration,  prescription,  and  the- 
outlines  of  the  law  of  merchant  shipping  and  of  insurance. 

Broadly  speaking,  as  Mr.  Walton  tells  us,  the  Code,  excepting  Book  4 
which  deals  with  commercial  law,  is  a  recension  of  the  Code  Napoleon, 
while  preserving  some  peculiarities  of  the  old  law  of  the  province,  and 
correcting  many  obscurities  and  inaccuracies  which  the  discussions  of  more 
than  half  a  century  had  discovered  in  the  French  code.  But  the  situation 
created  in  Quebec  by  the  Code  was  a  peculiar  one,  for  whereas  the  Code 
Napol^n  purported  to  make  a  toibvla  rasa  of  all  pre-existing  laws  of  France, 
abolishing  the  Customs  of  the  North  such  as  the  Custom  of  Normandy  and 
the  Custom  of  Paris,  and  overriding  the  modified  Roman  law  which 
prevailed  in  the  South,  the  Quebec  Code  does  not  purport  to  abolish 
the  old  law  of  the  province  except  where  its  express  provisions  are 
contrary  to  it. 

Now  the  old  law  of  Quebec  prior  to  the  Code  consisted  of  the  Custom  of 
Paris,  the  Uns  et  ordoimanees  of  France  which  prior  to  1663,  the  date  of  the 
edict  which  created  a  Superior  Council  for  Quebec,  had  modified  or 
supplemented  the  Custom,  and,  according  to  the  view  of  Mr.  Walton, 
those  ordinances  later  than  1663  which  had  been  registered  by  the 
Superior  Council  of  Quebec;  also  the  decrees  and  regulations  of  the 
Superior  Council  of  Quebec  itself  and  the  ordinances  of  the  governors 
and  intendants  of  Canada.  To  this  must  be  added  the  works  of  the  old 
French  commentators  beginning  with  Dumoulin,  and  of  whom  the  one  of 
highest  authority  is  Pothier. 

Even  to-day  in  Quebec,  on  a  question  on  which  the  Cbde  is  silent  the 
opinions  of  the  commentators  are  conclusive  when  unanimous,  as  having 
force  of  law  in  the  same  manner  as  the  text  of  the  CotUume  de  Parin 
itself.  And  where,  as  not  unfrequently  happens,  differences  of  opinions 
exist,  the  courts  have  adopted  the  opinion  which  seems  best  founded, 
giving  special  weight  to  the  views  of  Pothier. 

The  Civil  Code  was  prepared  by  a  commission  under  instructions  from 
the  Legislature  directing  them  to  follow  as  far  as  possible  the  French  codes, 
and  one  of  Mr.  Walton's  rules  of  interpretation  tells  that  if  by  collating 
the  articles  of  the  Code  the  interpretation  of  the  article  under  discussion  is 
still  uncertain,  the  most  reliable  guide  will  be  the  reports  of  the  com- 
missioners. As  has  been  already  stated  the  commissioners  largely  followed 
the  Code  NapoUon,  utilizing,  however,  the  many  commentaries  on  that 
Code  of  French  jurists,  and  these  latter  commentaries  have  great  weight 
before  the  courts  of  the  province  where  the  texts  are  identical.  So  too  the 
decisions  of  the  French  courts,  especially  of  the  Cour  de  Cassationy  are  very 
frequently  quoted  as  authority  and  gain  great  consideration. 

The  position,  however,  is  complicated  by  the  fact  that  the  commissioners 
who  prepared  the  Quebec  Code  drew  also  many  provisions  from  the  English 
law,  and  we  read  in  one  of  Mr.  Walton's  rules  that  '  when  a  provision  is 
derived  from  the  French  law  it  is  to  be  interpreted  by  reference  to  French 
authority,  and  when  it  is  derived  from  the  English  law  by  reference 
to  English  authority.'  Again,  in  that  most  important  department  of 
private  law  which  comes  under  the  category  of  commercial  law,  and  which 
includes  the  law  of  corporations  and  the  mercantile  law  or  law  merchant, 
the  codifiers  availed  themselves  freely  of  English  and  Scottish  as  well  as  of 
French  authorities.  *  In  this  branch  of  the  law,*  says  our  author,  *  since  the 
Code  as  before  it  our  practice  has  been  to  refer  both  to  French  and  English 
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authorities.  In  this  field  our  courts  haye  perhaps  more  experience  than 
those  of  any  other  country,  in  the  application  of  comparative  jurispru- 
dence.' 

But  in  Quebec  not  only  is  it  permitted  to  refer  to  the  reports  of  the 
commissioners  vfho  prepared  the  Code  as  authority,  in  a  way  in  which  it  is 
not  permitted  with  us  to  refer  to  debates  in  Parliament,  and  not  only  have 
commentaries  and  textbooks  an  authority  which  textbooks  with  us  do  not 
possess,  but  the  matter  is  further  complicated  by  the  different  position  in 
which  decided  cases  stand.  Rule  9  in  Professor  Walton's  book  states  that 
*  when  the  question  is  not  concluded  by  reference  to  other  articles  of  the 
Code,  or  to  the  explanation  of  the  codifiers,  the  neoa  heat  guide  will  be  the 
decided  cases  upon  the  point.'  In  a  great  many  Canadian  matters  it 
is  noticeable  in  a  striking  degree  that  the  condition  of  things  is  a  sort  of 
compromise  between  the  English  and  the  American  equivalents,  but  in 
Quebec  law  the  position  occupied  by  decided  cases  may  be  described  as 
a  sort  of  middle  term  between  the  French  system  on  the  one  hand,  and  the 
English  on  the  other.  In  France  it  is  a  fundamental  principle  that  the 
courts  are  not  bound  by  previous  decisions.  The  maxim  is  wm  exemplis 
8ed  legibua  jvdxcandwn  ett.  The  weight  given  to  decided  cases  in  France 
depends  in  a  great  measure  on  whether  the  court  considering  them  thinks 
they  proceed  upon  right  principles  or  not.  The  appellate  courts  in  France 
do  not  consider  the  judgment  of  the  court  below  and  proceed  to  render  the 
judgment  which  the  lower  court  should  have  rendered,  but  they  consider 
whether  the  judgment  of  the  court  below  has  involved  a  wrong  application 
of  principles,  and,  if  it  has,  they  quash  the  judgment  of  the  court  below,  and 
the  matter  goes  back  to  it  to  be  again  dealt  with.  The  decision  of  the 
highest  court  in  France,  the  Court  of  Cassation,  is  not  theoretically  binding 
upon  the  lower  courts,  although  of  course,  practically,  if  the  latter  do 
not  conform  to  the  views  of  the  Court  of  Cassation  their  judgments  will  be 
continually  set  aside  and  the  business  remitted  to  them  to  be  reconsidered. 
However,  so  far  as  the  determination  of  a  particular  case  is  concerned,  the 
lower  court  after  the  second  successful  appeal  is  bound  to  conform  to  the 
decision  of  the  Court  of  Cassation.  The  position  in  Quebec  in  respect  to  the 
matter  is  thus  expressed  by  Professor  Walton :  <  Under  our  system  as 
matter  of  theory  previous  decisions  are  not  absolutely  binding.  But  in 
practice  they  enjoy  greater  authority  than  they  do  in  France,  though  less 
than  they  do  in  England,  and  the  tendency  is  toward  giving  them  greater 
weight  than  was  formerly  the  case.  This  is  inevitable  seeing  that  the 
Privy  Council  and  the  Supreme  Court  of  Canada,  the  two  highest  courts  of 
appeal,  act  upon  the  principle  that  previous  decisions  are  binding.  .  .  This 
being  the  position  taken  up  by  the  Privy  Council  and  the  Supreme  Court 
of  Canada,  it  is  clear  that  courts  of  inferior  jurisdiction  (in  Quebec)  will, 
for  the  sake  of  their  own  dignity,  and  to  secure  uniformity  of  jurisprudence, 
be  inclined  to  submit  to  the  views  held  in  the  courts  above.  But  the 
position  here  is  still  widely  different  from  that  in  England.  It  is  not 
possible  to  formulate  precise  rules  on  the  subject  because  there  is  no 
settled  opinion  and  the  views  of  individual  judges  differ  a  good  deal.' 

The  whole  matter  has  been  carefully  considered  by  P.  B.  Mignault  of 
Montreal,  in  an  article  in  La  Revue  Legale  (vol.  6,  p.  145).  Mr.  Mignault, 
however,  seems  to  concede  a  higher  position  to  judgments  of  the  Privy 
Council,  and  a  translation  of  a  few  sentences  from  his  article  may  be 
useful,  it  being  remembered  that  in  France  a  succession  of  concordant  deci- 
sions is  spoken  of  as  establishing  a  ^jurisprudence.'  Mr.  Mignault  thus 
summarizes  the  position  in  Quebec  :  *  An  isolated  decision  does  not  con- 
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stitute  and  could  not  constitute  a  jurisprudence.  Errare  hwmanum  est. 
Therefore,  in  spite  of  the  fact  that  an  appellate  tribunal — I  ought  perhaps 
to  make  an  exception  so  far  as  concerns  the  Privy  Council — may  have 
rendered  a  decision,  it  is  permissible  for  a  tribunal  of  an  inferior  degree, 
it  is  even  its  duty  when  the  cited  case  upsets  our  jurisprudence,  especially 
when  this  decided  case  has  only  been  so  decided  by  a  majority  of  judges, 
to  insist  on  what  it  belieyes  the  true  doctrine,  leaving  the  appellate 
tribunal  to  apply  itself  again  to  the  study  of  the  question,  in  order  to 
determine,  this  time  in  a  final  way,  if  it  is  proper  to  make  the  jurisprudence 
enter  upon  a  new  path.  But  when  everybody  is  wrong,  everybody  is  right. 
If  a  judge  finds  himself  confronted  by  several  concordant  judgments,  forming 
a  long  succession  of  decisions,  so  as  to  have  the  force  of  a  custom,  his  duty  is 
to  bow  to  it,  and  to  accept  a  doctrine  which  has  received  the  assent  of  the 
greater  part  of  the  authorized  interpreters^ of  our  law.  To  resist  this 
jurisprudence  would  be  useless,  since  his  judgment  could  not  fail  to  be  invalid 
and  injurious,  for  he  would  expose  the  parties  to  the  expe^nse  of  an  appeal.' 
I  am  absolutely  agreed  with  Judge  Langelier,  who  said  in  a  recent  case, 
'  I  have  great  respect  for  the  decisions  of  the  tribunals,  but  I  have  still 
more  respect  for  the  law  . .  .  Argument  ought  to  be  reasoned  argument, 
and  reasoning  does  not  consist  in  a  list  of  judicial  decisions  nor  even  in 
a  list  of  authors'  names.  Let  me  say  once  more  with  Justinian,  non  exemplis 
aed  Ugibua  judieandwn  est.  But  with  these  reservations  let  me  add  that 
if  the  superior  tribunals  insist  in  their  interpretation  of  the  law,  if  there  is 
no  hope  of  their  changing  their  opinion,  the  unity  and  fixity  of  the 
jurisprudence  demands  that  individual  opinions  should  efface  them- 
selves.* 

In  such  a  condition  of  things  as  this  Professor  Walton  deserves  the 
praise  due  to  a  pioneer  in  the  task  of  bringing  order  out  of  something  like 
chaos.  From  the  first  there  was  great  uncertainty  of  interpretation  in 
respect  to  the  Quebec  Code;  those  who  were  imbued  with  the  modem 
French  law  and  the  modem  French  writers  were  inclined  to  treat  the 
Code  as  if  it  had  made  a  clean  sweep  of  the  previous  law,  whilst  the  older 
practitioners,  whose  habits  of  thought  had  been  formed  by  interpreting 
the  Custom  of  Paris  with  the  help  of  the  commentators,  were  disposed  to 
treat  it  as  if  it  were  simply  a  literary  effort  intended  to  express  the 
existing  law.  Again,  the  tendency  of  those  educated  in  English  legal  ways 
of  thinking  was  to  interpret  the  Code  like  any  other  statute,  and  to  apply 
decided  cases  in  the  same  way  as  in  England.  The  clouds  of  doubt  which 
have  thus  gathered  round  the  question  of  the  proper  interpretation  of  the 
Code  may  readily  be  imagined,  and  Mr.  Walton  deserves  credit  for  having 
grouped  together  these  questions  and  endeavoured  to  explain  them  and  to 
apply  the  answer  which  he  thinks  to  be  correct.  He  has  covered  matter 
which  it  is  believed  has  never  been  put  together  before,  and  matter  that  it 
is  certainly  necessary  for  a  young  lawyer  in  Quebec  to  have  a  clear  con- 
ception of.  One  peculiarity  of  style  we  may  hope  will  be  corrected  in 
a  future  edition.  We  refer  to  a  most  peculiar  way  of  splitting  up  the 
book  into  paragraphs  of  three  or  four  lines,  thus  giving  a  disjointed  effect 
to  matter  which  is  very  closely  connected  and  should  be  included  in  one 
and  the  same  paragraph. 

A.  H.  F.  L. 
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Bomaines  Respeetifs  de  PAi^ociafion  et  de  la  SociSti.  Par  Hkxki 
Hayeh.  Paris:  Arthur  Rousseau.  1907.  8vo.  iii  and  448  pp. 
(8fr.) 

This  excellent  work  gives  an  interesting  account  of  the  deyelopment  and 
of  the  present  state  of  tlie  French  Law  concerning  the  numerous  forms  in 
which  joint  undertakings  for  common  objects  can  be  carried  out.  The  only 
form  specially  defined  by  the  Code  Civil,  as  adapted  for  enterprises  of  any  sort 
intended  to  be  carried  out  for  the  common  benefit  of  several  persons  or  of 
a  large  number  of  persons,  is  the  form  of  the  '  society.'  A '  soci^t^  *  may  be 
'  civil '  or '  commercial' :  if  commercial,  it  may  either  be  an  ordinary  partner- 
ship, or  a  commandite  partnership,  or  a  company  (see  Code  de  Commerce, 
Arts.  18  and  19) ;  but  in  all  cases  it  must  conform  to  the  following  defini- 
tion contained  in  Arts.  1832  and  1833  of  the  Code  Civil,  that  is  to  say: 
there  must  be :  (a)  a  partnership  capital ;  (6)  contributions  consisting  of 
money,  or  other  property  or  of  active  services ;  (c)  a  mutual  agreement  as  to 
the  application  of  the  partnership  capital  and  of  the  partners'  services  for 
the  pecuniary  advantage  of  the  partnership  and  as  to  the  division  of  the 
profits  among  the  partners.  It  will  be  seen  that  this  leaves  out  all  com- 
binations formed  by  several  persons  for  any  purpose  other  than  pecuniary 
advantage  and  even  excludes  combinations  which,  though  not  intending 
to  divide  any  profits  among  the  members,  are  formed  with  the  object  of 
gain.  All  such  combinations  of  a  permanent  character  existing  between 
a  number  of  persons  and  not  coming  under  the  definition  of  a  '  soci^t^ ' 
were  formerly  described  as  '  associations '  and,  under  that  name,  were  to 
a  large  extent  made  subject  to  government  authorization  and  supervision 
by  Art.  292  of  the  Penal  Code  and  a  number  of  supplementary  enactments 
referred  to  in  detail  by  Mr.  Hayem,  who  also  describes  the  inconvenience 
caused  by  the  uncertainty  of  the  legal  character  of  such  associations  from 
the  point  of  view  of  private  law.  The  statute  of  1901,  the  elucidation  of 
which  is  one  of  Mr.  Uayem's  main  objects,  was  passed  with  the  intention  of 
removing  this  inconvenience.  That  statute  defines  an  association  as  '  an 
agreement  by  which  two  or  more  persons  join  together  in  a  permanent 
manner  their  intellectual  acquirements,  or  their  energies,  with  an  object 
other  than  the  sharing  of  profits,'  and  allows  all  associations  included 
within  that  definition  to  acquire  corporate  rights,  subject  to  compliance 
with  certain  prescribed  conditions.  A  number  of  associations  of  a  special 
nature  had  previously  been  regulated  by  separate  laws. 

Mr.  Hayem  explains  the  relation  of  the  general  statute  to  the  separate 
laws,  and  surveys  the  numerous  controversies  which  have  arisen  with 
reference  to  the  interpretation  of  the  definition  quoted  above,  which  does 
not,  if  construed  literally,  include  associations  in  which  the  members  con- 
tribute property  of  any  kind  for  philanthropic,  scientific,  political,  or  reli- 
gious purposes,  and  which,  according  to  some  writers,  also  seeks  to  exclude 
societies  formed  for  any  purposes  from  which  the  members  derive  any 
personal  advantage  (e.g.  co-operative  consumers'  associations).  While 
giving  conclusive  reasons  for  a  ipore  liberal  and  comprehensive  construction 
of  the  definition,  Mr.  Hayem  shows  that,  even  if  such  a  liberal  construction 
were  universally  admitted,  there  would  still  be  a  number  of  permanent 
joint  undertakings  which  could  neither  be  classed  as  'soci^tes'  nor  as 
'  associations,'  and  he  makes  certain  proposals  intended  to  meet  the  diffi- 
culties created  by  this  state  of  things. 

The  interest  of  the  book  is  largely  increased  by  a  comparison  of  the 
French  law  on  the  subjects  in  question  with  the  law  of  other  countries. 
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which  both  as  regards  its  arrangements  and  the  matter  which  it  contains 
deseryes  the  highest  commendation.  The  following  passage  comparing 
English  and  French  law  shows  the  author's  power  to  seize  character- 
istic points :  '  Nous  aimons  les  textes  g^ndraux  diyisant  les  mati^res  en 
larges  categories,  et  n'^miettant  pas,  en  de  multiples  dispositions  de  detail, 
Teffort  du  l^gislateur.  Nos  iegislateurs  cherchent  k  b&tir  des  constructions 
juridiques,  od  puissent  viTre  en  bonne  intelligence,  comme  en  quel  que 
phalanst^re  id^al,  les  institutions  sociales.  Les  Anglo-Saxons  donnent 
a  chaque  type  juridique  sa  petite  loi  sp^iale.  G'est  une  ^'maison  par 
famille"  qui  constitue  le  trait  caracteristique  de  ce  syst^me,  et  cette 
phrase  caracterise  aussi  les  habitudes  de  vie  intime  en  Angleterre.' 

Much  interesting  information  is  given  on  the  legal  nature  of  M.  Briand's 
<  associations  cultuelles,'  on  the  French  law  of  trade  unions  and  trade 
combinations  generally  (including  the  combinations  which  are  commonly 
described  as  '  trusts '),  co-operative  societies,  mutual  societies,  and  other 
similar  associations.  Quite  apart  from  the  instruction  which  it  convoys, 
the  book  will  be  perused  with  pleasure  by  any  reader  who  can  appreciate 
dialectical  skill  and  lucid  and  elegant  forms  of  expression. 

The  absence  of  an  alphabetical  index  is  the  only  fault  which  we  have 
been  able  to  discover.  K  S. 


Problems  of  International  Practice  afid  J)iploma4yi  with  special 
reference  to  the  Hao^ue  Conferences  and  Conventions  and  other 
general  international  agreements.  By  Sir  Thouas  Babciat. 
London  :  Sweet  &  Maxwell,  Lim.  Boston,  Mass. :  Boston  Book 
Co.     1907.     4to.     xix  and  383  pp.     (2i«.  net) 

We  can  say  with  confidence  that  this  is  a  most  valuable  repertory  of 
documents  and  comments,  and  that  only  a  small  part  of  it  b  superseded 
or  made  subject  to  material  qualification  by  anything  that  has  been  settled 
at  the  Hague  Conference  of  1907.  More  cannot  be  usefully  said  here  and 
now,  for  an  adequate  review  of  Sir  Thomas  Barclay's  work,  which  is 
a  series  of  memoranda  on  a  score  of  distinct  subjects  prepared  some 
time  before  the  Conference,  would  involve  detailed  comparison  with  the 
results  or  want  of  results  which,  at  the  time  of  writing,  are  not  yet  fully 
accessible  in  an  authentic  record.  The  learned  author's  point  of  view  is 
already  well  known  to  those  of  our  readers  who  follow  the  development  of 
modern  international  law  and  practice.  He  is  an  optimist,  but  a  reason- 
able optimist,  being  conversant  with  men  and  affairs  as  well  as  with  books. 
Compared  with  the  enthusiasts  of  universal  arbitration  and  disarmament, 
he  is  like  a  Fabian  compared  with  a  militant  Social  Democrat.  Sir 
Thomas  Barclay's  labours  will  certainly  do  good  service  for  some  years  to 
come  to  many  publicists  and  diplomatists  who  will  acknowledge  their 
obligations  to  him,  and  perhaps  to  more  who  will  not. 


Bibliographie  du  droit  intei'national.     Par  le   Marquis  de   Olivaut. 

Paris:   A.  Pedone.      1905,    1907.     4to.      a    parts,    711    and 

(analytical  table)  xiii  pp.  (25  fr.  each  part.) 
This  is  an  enlarged  recension  of  a  classified  catalogue  semi-privately 
issued  in  1899  (L-  Q-  ^-  ^^*  4^^)^  ^^^^  ^^^^^  regarded  by  the  learned  author 
as  in  progress,  for,  as  a  true  bibliographer,  he  knows  that  finality  is  impos- 
sible. The  second  fasciculus  is  a  supplement  to  the  first,  arranged  accord- 
ing to  the  same  analytical  scheme,  and  proceeding  in  a  descending  order 
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•of  generality  from  the  law  of  nations  in  its  widest  sense,  including  the 
philosophy  of  public  law,  to  the  Tarious  branches  of  international  law  as 
n6w  understood  and  its  auxiliary  learning.  No  such  comprehensive  guide  to 
the  literature  of  the  subject  has  yet  been  produced  or,  so  far  as  we  know, 
planned.  The  materials  were  supplied  by  the  author's  own  collection, 
which  he  offered  to  present  to  the  Spanish  Ministry  of  Foreign  Affairs,  and 
actually  placed  in  its  custody  for  two  years,  but  under  conditions  intended 
to  secure  its  proper  preservation  and  maintenance.  When  it  appeared 
that  there  was  no  prospect  of  the  conditions  being  fulfilled,  he  reluctantly 
reclaimed  his  books,  not  altogether  intact. 

The  collection  is  naturally  rich  in  Spanish  works,  and  will  doubtless 
give  much  new  information  to  historical  students  of  the  subject :  but  a 
catalogue  which  includes  'Also  sprach  Zarathustra'  as  a  work  dealing 
with  public  law  cannot  be  said  to  lack  comprehensiveness  of  aim  in  other 
tongues.  English  is  apparently  the  weakest  point.  The  literature  of  the 
Monroe  Doctrine  (not  that  we  consider  this  really  to  belong  to  international 
law)  is  certainly  much  more  voluminous  than  the  reader  can  learn  here ; 
Bentham's  works  appear,  by  an  unlucky  misprint,  as  having  been  edited 
by  one  'Browning';  and  we  read  of  a  writer  on  constitutional  history 
called  *  Maucalay.'  Indices  of  authors  and  subjects  are  promised  for  the 
third  and  final  part.  Meanwhile  the  order  of  the  workis  enumerated  is 
chronological  within  each  heading^but  according  to  the  date  of  the  edition 
used ;  we  hope  the  date  of  the  first  edition  will  ultimately  be  given  for  all 
important  works. 

The  slight  and  mechanical  blemishes  incident  to  the  printing  of  a  cata- 
logue dealing  with  works  in  many  languages  must  not  be  supposed  to 
detract  from  the  general  merit  of  this  most  laudable  and  remarkable 
performance. 

TAe  RelcUmuhip  of  Landlord  and  Tenant,     By  Edgar  Foa.     Fourth 
Edition.     London:  Stevens  &  Haynes.     1907.     La.  8vo.     clix 

We  are  glad  to  see  from  the  preface  that  the  author  recognizes  the  evil 
of  increasing  the  size  of  a  book  on  every  fresh  edition,  but  he  seems  to 
think  that  it  is  impossible  to  prevent  it.  We  do  not  think  the  difficulty  is 
insuperable.  Most  law  books  could  be  cut  down  without  any  great  diffi- 
culty and  with  much  advantage  to  themselves  and  their  readers.  But  the 
process  is  laborious,  and  few  authors  or  editors  seem  inclined  to  undertake 
it.  The  process  must,  however,  be  sooner  or  later  undertaken,  otherwise 
the  book  grows  and  grows  until  it  becomes  unwieldy,  and  then  is  super- 
seded by  a  smaller  and  more  convenient  volume.  We  are  not  saying  that 
the  volume  before  us  is  of  inordinate  length ;  we  are  only  expressing  a 
hope  that  so  good  a  book  will  not  become  too  bulky  and  share  the  fate  of 
all  unwieldy  works.  To  some  extent  the  increased  size  of  the  present 
volume  is  due  to  recent  legislation.  The  new  Agricultural  Holdings  Act 
and  the  Small  Holdings  and  Allotments  Act  could  not  well  be  left  out. 
But  we  should  have  preferred  to  see  the  latter  placed  in  an  appendix,  and 
not  in  an  addendum  of  twenty  closely  printed  pages.  So  large  an  addendum 
is  apt  to  give  one  a  sense  of  incompleteness. 

Turning  from  form  to  substance,  we  have  little  to  complain  of  and  much 
to  commend.  We  have  tested  the  book  in  many  ways,  and  it.  has  not  been 
found  wanting.  In.  particular  we  have  scrutinized  the  parts  devoted  to 
outgoings  and  assessments,  upon  which  there  have  been  so  many  cases 
lately,  and  we  have  found  the  subject  fully  and  clearly  dealt  with  and 
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brought  well  up  to  date.  We  also  examined  the  chapter  on  Assignment, 
especially  those  parts  of  it  which  deal  with  covenants  running  with  the 
land  and  assignment  of  reyersionsy  and  here  again  we  find  a  full  and  lucid 
treatment  of  the  subject.  The  recent  and  important  case  of  WoodaU  t. 
Cltfian  [1905]  2  Ch.  257  in  this  connexion  is  well  handled  and  properly 
explained. 

There  is  one  point,  however,  upon  which  this  and  other  textbooks  fail 
to  satisfy  us,  and  that  is  on  the  question  how  the  costs  of  a  lease  are  to  be 
borne.  It  is  said  (on  p.  333)  to  be  the  ordinary  practice  in  large  towns  for 
the  lease  to  be  prepared  by  the  lessor's  solicitor  at  the  expense  of  the  lessee. 
We  have  never  been  able  to  understand  why  this  should  be  so,  nor  are  we 
quite  sure  that,  apart  from  agreement,  it  ought  to  be  so  or  is  so.  If  it  is  merely 
a  practice,  then  it  is  not  binding  apart  from  contract.  If  it  is  the  law^ 
then  the  practice  goes  for  nothing.  Is  it  the  law  ?  The  first  case  cited, 
Griaull  v.  Robinrnm^  3  Bing.  N.  G.  10,  seems  to  us  to  be  far  from  conclusive, 
and  the  subsequent  cases  seem  merely  to  restrict  the  right,  assuming  that 
it  exists.  The  question  is  one  of  importance  and  daily  occurrence,  and 
ought  not  to  depend  upon  practice  even  if  it  is  universal,  which  it  is  not. 

The  book  has  an  excellent  table  of  cases  and  a  good  index,  though  the 
latter  would  be  greatly  improved  by  being  more  alphabetical.  On  the 
whole  we  can  strongly  recommend  this  latest  edition  of  a  work  which  deals 
very  ably  with  a  subject  of  undoubted  difficulty. 


Select  Essays  in  Anglo-American  Legal  History,  By  various  authors. 
Compiled  and  edited  by  a  Committee  of  the  Association  of 
American  Law  Schools.  Vol.  I.  Boston,  Mass.:  Little,  Brown 
&  Co.  1907.  La.  8vo.  ix  and  847  pp. 
The  compilers  of  these  chapters  have  done  their  work  not  only  with 
all  due  consents  had  and  obtained,  but  with  excellent  judgment,  and  the 
result  is  a  conspectus  of  the  general  development  of  the  Common  Law,  not 
so  good  as  an  ideal  Blackstone  with  our  present  knowledge  might  make  it, 
but  better  than  any  one  or  two  or  three  men  are  likely  to  make  it  for  some 
time  to  come.  Most  of  the  contributors  are  or  were  lawyers  of  repute,  or 
more ;  Maitland's  admirable  Rede  lecture  on  English  Law  and  the  Renais- 
sance, probably  not  easy  to  meet  with  otherwise  in  America,  is  included 
bodily.  But  the  editors  have  not  confined  themselves  to  the  legal  profes- 
sion ;  they  have  borrowed  a  chapter  on  Henry  II's  justice  from  Mrs.  J.  R. 
Green,  omitting  some  paragraphs  of  extra- forensic  history.  One  very  good 
contribution,  *  The  Five  Ages  of  the  Bench  and  Bar  of  England,'  by  Mr.  John 
Maxcy  Zane,  of  the  Chicago  Bar  and  the  North-western  University,  is  new. 
Mr.  Van  Vechten  Veeder's  *A  century  of  English  Judicature'  shows  a 
critical  appreciation  of  modem  English  judges  which,  if  it  were  not  before 
our  eyes,  we  should  not  have  thought  attainable  even  by  a  good  lawyer 
and  a  diligent  reader  of  the  reports  without  intimate  personal  knowledge. 


Les  fondativns  en  Angleterre :  ehde  de  droit  compare.  Par  Jean 
EscARRA.  Paris:  Arthur  Rousseau.  1907.  La.  8vo.  ix  and 
42a  pp.  +  I  leaf.     (10  fr.) 

It  would  be  a  sufficiently  remarkable  feat  for  a  French  lawyer  to  have 
produced  an  accurate  summary  of  the  legal  history  of  charitable  gifts  in 
England.  But  M.  Jean  Escarra  has  done  more  than  this,  so  much  that,  if 
we  mistake  not,  English  as  well  as  French  scholars  ought  to  be  thankful  for 
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this  book.  He  has  neglected  nothing  from  the  earliest  Anglo-Norman  conyey- 
ancing  to  the  current  form  of  a  scheme  settled  by  the  Charity  Commission, 
^hich  he  sets  out  in  an  appendix,  and  he  has  followed  Maitland's  example 
by  considering  our  doctrine  of  trusts  in  the  light  of  Continental  theories 
of  corporate  personality.  He  has  faced  the  intricacies  of  the  Statute  of 
Uses,  and  knows  how  to  distinguish  the  operation  of  the  Thellusson  Act 
from  that  of  the  rule  against  perpetuities,  a  point  on  which  English 
writers  are  sometimes  fallible.  We  very  much  doubt  whether  so  syste- 
matic and  adequate  a  treatise  on  the  whole  subject  is  to  be  found  in  English. 
M.  Escarra  appears  to  have  mastered  the  literature  both  historical  and 
technical  with  the  thoroughness  of  a  good  scholar  trained  in  a  good 
school.  We  could  not  vouch  for  the  accuracy  of  all  the  details  without 
a  very  minute  examination,  but  we  have  no  reason  to  doubt  the  general 
soundness  of  the  work.  A  certain  number  of  merely  clerical  and  mechanical 
errors  in  proper  names  and  the  like,  almost  inevitable  in  the  passage  of 
English  extracts  and  citations  through  a  French  press,  do  not  call  for 
animadversion. 


The  Merchant  Shipping  Acts.  By  Egbert  Tempbeley  and  Hubert 
Stuart  Moore,  assisted  by  Alfred  Bugknill.  Second  Edition. 
London:  Stevens  &  Sons,  Lim.  1907.  La.  8vo.  xcvi  and 
900  pp.     (30*.) 

This  work  when  it  first  appeared  in  1895  was  concerned  exclusively 
with  the  great  Act  of  1894,  which  practically  repealed  and  re-enacted  in  a 
consolidated  form  all  previous  legislation  relating  to  Merchant  Shipping. 

In  strictness,  therefore,  the  present  book  is  a  second  edition  of  that  of 
1895  only  in  so  far  as  the  Act  of  1894  is  dealt  with,  while  it  is  an 
original  edition  in  respect  of  the  subsequent  legislation.  And  indeed, 
although  in  its  character  of  a  second  edition  it  is  to  be  sincerely  welcomed, 
the  authors  in  their  preface  admit  that  its  appearance  in  this  capacity  is 
mainly  due  to  the  necessity  felt  by  them  for  amending  their  original  work 
by  the  addition  thereto  of  Mr.  Lloyd- George's  important  Act  of  1906— an 
Act  to  amend  the  Merchant  Shipping  Acts,  1 894-1 900.  (Three  Acts  of 
minor  importance  had  been  passed  in  1897,  1898,  and  1900.) 

The  book  is  a  monument  of  industry,  careful  comparison,  and  exact 
knowledge,  and  nothing  has  been  spared  to  make  the  Acts  intelligible  to 
all  willing  to  understand  them,  but  to  many  of  whom,  perhaps,  opportunity 
for  prolonged  study  is  denied. 

The  notes  appended  to  the  successive  sections  of  the  Act  of  1906  are 
naturally  without  citation  of  cases  decided  under  them ;  but  they  contain, 
where  applicable,  careful  reference  to  cases  previously  decided,  as  also  to 
sections  of  the  principal  Act  (1894)  which  have  any  bearing  on  their 
interpretation. 

The  labour  of  this  must  have  been  very  considerable,  but  the  convenience 
of  it  to  the  student  can  scarcely  be  overestimated. 

The  notes  to  the  Act  of  1894  have  been  enlarged  and  brought  up  to  date 
by  reference  to,  and  short  explanations  of,  a  large  number  of  cases  decided 
since  the  first  edition  appeared,  and  leave  little,  if  anything,  to  be  desired. 
Those  on  the  sections  dealing  with  Wreck  and  Salvage,  and  Limitation  of 
Liability,  are  especially  well  arranged  and  exhaustive.  The  table  com- 
paring the  sections  of  previous  Acts  with  those  of  the  Act  of  1894  repealing 
them,  which  appeared  in  the  first  edition,  is  reproduced  in  the  present  one ; 
by  which  means  the  modification  of  law  effected  by  the  repealing  Act  can 
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be  readily  identified.  This  useful  book  sbould  continue  to  be,  wbat  its 
first  edition  has  made  it,  a  necessity  to  that  large  section  of  the  community^ 
the  success  of  whose  occupations  in  great  measure  depends  on  a  practical 
acquaintance  with  the  operation  of  these  important  legislative  enactments. 


T/ie  Law  relating  to  FreighL  By  J.  E.  R.  Stephens.  London :  The 
Syren  and  Shipping,  Lim.,  and  Sweet  &  Maxwell,  Lim.  1907. 
8vo.     xxiii  and  222  pp.    (7«.  6d,) 

This  is  the  second  of  a  series  of  handbooks  on  Shipping  Law,  in  course 
of  being  issued  by  the  Syren  and  Shipping,  Lim.,  the  first  of  which,  The 
Law  of  Demurrage,  by  the  same  author,  appeared  in  April  of  last  year, 
and  was  noticed  in  the  next  succeeding  number  of  this  Review.  Mr. 
Stephens  has  again  opened  with  a  chapter  entitled  Definitions,  which, 
though  perhaps  not  the  most  important  of  the  total  number  of  seven, 
comprises  rather  more  than  one- fourth  of  the  entire  book.  Yet  it  is  not  too 
long,  for  it  is  only  by  establishing  the  true  significance  of  technical  com- 
mercial terms  and  figures  of  speech,  that  a  treatise  of  this  nature  can  be 
understood. 

In  this  chapter  the  author  gives — inter  alia — by  reference  to  decided 
cases,  a  short  and  accurate  illustration  of  the  principles  of  law  controlling 
the  payment  of  freight  advance,  and  shows  how  this  principle  may  be 
modified  by  express  stipulation  in  a  contract  of  affreightment  This  is 
frequently  a  source  of  difficulty. 

An  explanation  is  also  to  be  found  of  the  meaning  of  ^  dead  freight,'  a 
commercial  expression  not  always  understood,  even  by  shipowners  or  their 
underwriters. 

But  where  did  Mr.  Stephens  find  the  expression  *  back  freight '  ?  It  is 
at  least  not  general. 

There  are  few  principles  of  common  law  more  widely  known  than  that, 
prima  facie,  freight  at  risk  is  not  payable  to  the  shipowner,  before  he  is  ready 
to  deliver  the  cargo  at  its  destination.  Yet  disputes  as  to  when  freight 
has  in  fact  become  due  are  of  constant  recurrence,  and  frequently  engage 
the  attention  of  the  courts.  The  author  has  devoted  his  longest  chapter 
to  the  consideration  of  this  question,  and  by  a  careful  and  judicious 
marshalling  of  cases  has  done  something  towards  elucidating  underlying 
principles,  and  enabling  men  of  business  to  think  out  these  problems  for 
themselves.  The  method  of  payment  of  freight  by  bills  is  shortly  and 
simply  dealt  with,  and  Mr.  Stephens  has  done  well  to  accentuate  the 
distinction  between  freight  as  an  incident  of  ownership  of  a  vessel,  and  the 
rights  in  respect  of  it  of  the  assignee  of  a  contract  of  affreightment.  This 
latter  point  is  not  always  properly  appreciated  by  commercial  men,  and 
may  easily  become  a  source  of  misunderstanding. 

The  final  chapter  explains  in  a  practical  manner  the  operation  of  a  ship- 
owner's lien  on  the  cargo— his  most  effective  weapon— for  the  purpose  of 
enforcing  payment  of  freight. 

The  book  is  sufficiently  indexed,  and  its  pages,  though  not  bearing  the 
number  of  the  chapter  which  is  a  defect — are  headed  with  their  subject- 
matter.  This,  with  the  marginal  notes,  facilitates  reference — the  very  essence 
of  a  good  textbook.     It  ought  to  become  a  popular  treatise. 
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The  Law  relating  to  Covenants  in  Restraint  of  Trade.  Second  Edition. 
By  JosK?H  Bridges  Matthews  and  Hbrbebt  M.  Adleb.  London : 
Sweet  &  Maxwell,  Lim.     1907.     8vo.    x  and  231  pp.    (7^.  6d,) 

This  book  deals  with  a  chapter  in  the  law  of  contracts,  and  is  of  a  less 
ambitious  character  than  its  title  would  lead  some  people  to  expect, 
as  there  is  excluded  from  its  purview  the  law  relating  to  combinations  of 
traders  to  prevent  competition,  and  the  law  relating  to  combinations 
of  workmen.  The  latter  have  been  to  a  large  extent  legalized,  but  the 
former  are  untouched  by  legislation.  So  far  as  we  can  see,  however,  we 
have  to  reach  p.  184  to  learn,  from  a  note  to  Collins  v.  Locke  (1879)  4  App. 
Cas.  674,  as  abridged  in  the  digest  of  cases,  that  the  law  relating  to  these 
combinations  of  traders  is  not  within  the  scope  of  the  work.  We  must, 
of  course,  admit  the  right  of  every  author  to  set  the  limits  within  which 
he  will  keep  his  book,  and  with  this  right  the  reviewer  has  generally  no 
concern.  At  every  turn  we  meet  with  the  impress  of  Mr.  Matthews's  care 
and  accuracy,  which  are  well  known  to  those  who  have  had  occasion  to 
consult  his  works,  and  we  can  only  regret  that  he  has  not  extended  the 
scope  of  the  book.  Mr.  Adler,  as  co-editor,  must  also  be  congratulated  for 
his  share  in  the  preparation  of  this  edition  for  the  press.  In  Tables  A  and 
B,  printed  in  the  appendix,  the  practitioner  working  at  high  pressure  will 
find  much  useful  information,  but  the  utility  would  have  been  increased 
if  the  references  to  the  reports  had  been  more  carefully  checked. 


TAe  Law  of  Harried  Women's  Contracts.    By  M.  R.  Emanuel.    London : 
Butterworth  &  Co.     1907.     Sm.  8vo.     xvii  and  185  pp. 

Mb.  Emakuel  has  prepared  a  book  of  considerable  utility,  and  one 
covering  practically  the  whole  ground  suggested  by  the  title.  The  only 
criticism  that  occurs  to  us  is  that  the  learned  author  has  not  appreciated 
the  full  effect  of  the  reading  of  section  19  of  the  Married  Women's  Property 
Act,  1882,  which  commended  itself  to  the  Court  of  Appeal  in  Hancock  v. 
^ancoe^  (1888)  38  Ch.  D.  78,  and  was  applied  in  Stevens  \,  Trevor  Garrick 
[1893]  2  ^'  3^7>  ^^d  BuMand  v.  BuckUmd  [1900]  2  Ch.  524.  The 
effect  of  these  decisions  has  been  modified  by  the  Married  Women's  Property 
Act  of  this  year  (7  Ed.  VII,  c.  18,  s.  2).  We  are  disposed  to  ascribe  the 
omission  of  this  statute  to  the  fact  that  the  King's  printer's  copy  was  not 
published  when  the  manuscript  left  the  author's  hands,  so  full  and  accu- 
rate have  we  found  the  book  as  a  general  rule.  The  equity  cases  decided 
prior  to  the  amendment  of  the  general  law  are  dismissed  in  what  some 
may  consider  a  cursory  manner  at  p.  112.  But  it  is  difficult  to  imagine 
that  a  case,  where  a  married  woman  has  contracted  a  debt  a  quarter  of 
a  century  ago,  is  likely  to  give  rise  to  questions  affecting  the  extent  of  her 
liability ;  and  the  title  which  the  author  has  chosen  may  be  assumed,  in 
a  book  emanating  from  the  Temple,  to  signify  tliat  proprietary  dealings 
by  way  of  contract,  conveyance,  or  mortgage  are  intentionally  omitted. 


H  2 
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The  Law  of  Meetings,  By  Geokge  A.  Blackwell.  Fourth  Edition. 
London :  Batterworth  &  Co.  1907.  Sm.  8vo.  zvi,  197  and 
22  pp.    {29.  6d.  net.) 

A  Handbook  of  Public  Meetings.  By  George  F.  Chambers.  Third 
Edition.  Sm.  8vo.  London:  Stevens  &  Sons,  Lim.  xii  and 
156  pp.    (2*.  6rf.  net.) 

We  have  before  us  new  editions  of  these  two  handbooks  on  public 
meetiugs.  The  scope  of  the  two  books  is  nearly  the  same.  They  both  contain 
a  good  deal  of  practical  advice  on  the  convening  and  hoWng  of  public 
meetings,  the  conduct  of  the  chairman,  hints  to  speakers,  and  information 
as  to  the  best  procedure.  Mr.  Chambers  makes  this  feature  the  more 
prominent  part  of  his  book.  There  is  only  one  short  chapter  on  '  Legal 
points  connected  with  meetings,'  and  in  that  chapter  he  does  not  attempt 
to  state  the  law  in  any  detail,  but  refers  to  well-known  textbooks  where  it 
may  be  found.  There  is  also  an  appendix  containing  some  of  the  statutory 
regulations  governing  various  kinds  of  meetings  and  a  digest  of  cases, 
which  seems  fairly  complete;  but  we  cannot  but  think  that  a  statement  of 
the  law  to  be  deduced  from  them  would  be  more  useful  to  the  readers  for 
whose  use  the  book  is  intended. 

Mr.  Blackwell's  book  partakes  more  of  the  nature  of  a  legal  treatise. 
He  tells  us  nothing  of  unlawful  assemblies,  or  of  the  so-called  right  of 
public  meeting,  but  treats  shortly  of  the  law  of  defamation  as  affecting 
speakers  and  reporters,  and  of  the  rights  of  the  conveners  to  eject  unwelcome 
persons  and  control  proceedings.  A  large  part  of  the  book  consists  of 
extracts  from  statutes  regulating  the  holding  of  the  meetings  of  statutory 
bodies.  These  extracts  do  not  seem  to  be  well  chosen.  In  some  instances 
they  comprise  provisions  relating  to  the  constitution  or  powers  of  the 
bodies,  whilst  in  other  cases  the  corresponding  provisions  are  omitted. 
For  instance,  the  powers  of  Parish  Meetings  in  small  parishes  as  enacted 
in  section  19  of  the  Local  Government  Act,  1894,  are  set  out,  but  we  can 
find  no  reference  to  the  corresponding  powers  of  Parish  or  District  Councils. 
The  constitution  of  Education  Committees  is  set  forth,  but  not  that  of 
County  or  Borough  Councils. 

On  the  other  hand,  much  matter  relating  strictly  to  meetings  is  omitted. 
"We  cannot  find  the  Rules  as  to  Committees  of  District  Councils  (Sched.  I 
of  Local  Government  Act,  1894),  or  the  Orders  and  Circulars  of  the  Local 
Government  Board  relating  to  Parish  Meetings  and  Polls,  or  the  sections 
of  the  Local  Government  Act,  1894,  which  regulate  the  right  to  attend 
Parish  Meetings,  or  that  which  prohibits  Councillors  from  voting  in 
matters  in  which  they  are  interested  (Local  Government  Act,  1894,  s.  46). 
The  Standing  Orders  of  the  London  County  Council  are  printed  and  will 
doubtless  be  found  useful  as  precedents  for  other  bodies. 


The  Law  relating  to  Riots  and  Vnlaicful  Assemblies.  By  the  late 
Edward  Wise.  Fourth  Edition,  l&y  A.  H.  Bodkin  and  Leonard 
W.  Kershaw.  London  :  Butterworth  &  Co.,  and  Shaw  &  Sons. 
1907.     Sm.  8vo.    xix,  234  and  17  pp. 

Happily  the  Courts  have  not  been  called  on  to  deal  with  many  points 
in  the  law  of  riots  and  unlawful  assemblies  since  the  publication  of  the 
third  edition  of  Wise  on  Riots  in  1890.  But  the  editors  have  availed 
themselves  of  what  little  new  matter  is  to  be  found  in  the  books. 
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The  very  recent  case  of  Field  v.  Receiver  of  Metropolitan  Police  [1907] 
2  E.  B.  853,  came  too  late  for  inclusion  except  in  a  note.  The  judgment 
of  Phillimore  and  Bray  JJ*  is  a  valuable  contribution  to  the  learning  on 
what  are  the  necessary  constituents  of  a  riot.  The  Featherstone  Riots 
were  not  the  subject  of  judicial  investigation,  but  they  were  reported  on 
by  a  Committee  of  Inquiry  presided  over  by  the  late  Lord  Bo  wen.  This 
report  is  quoted  from  at  length  and  is  no  doubt  properly  treated  as  being 
of  high  autliority,  though  not  strictly  j  udicial. 

The  Trades  Disputes  Acts,  1 906,  is  not  directly  connected  with  the  law 
of  riots  and  unlawful  assembliei3,  but  the  editors  have  wisely  included  it, 
together  with  references  to  the  recent  decisions  on  the  Conspiracy  Act, 
1875,  and  on  trades  disputes. 

We  regret  that  the  editors  have  not  seen  their  way  to  deal  more  fully 
with  the  rights  of  the  Crown  and  the  military  in  time  of  rebellion. 

They  state  generally  that  when  armed  and  forcible  resistance  to 
authority  becomes  general,  the  crime  amounts  to  levying  war  against  the 
Crown,  and  *  a  state  of  war  resulting,  actual  warfare  and  the  law  of  war 
come  into  operation,  authorizing  indiscriminate  attaicks  upon  the  enemy 
and  the  summary  trial  and  punishment  of  such  as  may  be  taken  prisoners '  'r 
and  speaking  of  the  Newport  riots,  they  say  the  military  might  have 
attacked  the  armed  force  led  by  Frost,  *  the  attack  upon  Newport  being 
part  of  a  treasonable  outbreak  and  amounting  to  the  levying  of  war 
against  the  Crown,  and  therefore  justifying  measures  of  war  against  the 
insurgents.* 

This  appears  to  be  too  wide  a  statement.  Taking  the  prerogative  of 
employing  martial  law  at  its  largest,  and  assuming  that  no  proclamation 
is  necessary,  it  is  too  much  to  say  that  a  state  of  rebellion  justifies  the 
military  in  taking  measures  of  war,  i.  e.  in  treating  the  insurgents  as  alien 
enemies.  The  military  in  time  of  rebellion  are  justified  in  doing  all  that 
is  necessary  to  restore  order,  provided  they  act  in  good  faith  and  not 
wantonly,  but  we  know  of  no  authority  which  goes  so  far  as  to  say  they  may 
take  '  measures  of  war '  (see  the  authorities  discussed  by  several  learned 
writers  in  L.  Q. R.  xviii.  117  et  seq.).  'Martial  law'  is  an  unfortunate 
expression  at  best,  though  inveterate ;  and  '  the  law  of  war '  does  not  seem 
a  happy  amendment. 

It  is  very  doubtful  whether  in  the  case  of  the  Gordon  and  Newport  riots 
the  disturbances  amounted  to  *  a  state  of  actual  warfare '  (see  Ex  parte 
Marais  [1902]  A.  C.  109),  nor  does  it  appear  necessary  so  to  find  in  order  to 
justify  the  indiscriminate  attacks  upon  the  insurgents  even  when  they  were 
not  actually  engaged  upon  felonious  outrages  on  property.  It  is  sufficient 
justification  that  they  were  engaged  in  levying  war  against  the  Crown, 
and  were  committing  a  continuous  act  of  treason  which  would  justify  the 
military  and  all  good  citizens  in  resorting  to  the  same  measures  as  if  they, 
the  insurgents,  were  actually  engaged  in  attacks  on  property  or  persons.' 


Roseoe*e  Digest  of  tie  Law  of  Evidence  on  the  Trial  of  Actions  at  Nisi 

Prius,    Eighteenth  Edition.     By  Maurice  Powell.    Two  vols, 

London:    Stevens  &  Sons,  Lim.,  and  Sweet  &  Maxwell,  Lim. 

1907.     8vo.    clxxxiii  and  1563  pp.    (£a  2,s.) 

Wbek  a  textbook  has  survived  in  current  use  for  8a  years,  and  has  gone 

through  1 8  editions,  little  remains  for  the  reviewer  to  do,  except,  by  an 

inspection  of  each   successive  edition,  to   discover   whether   the  work 
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embodies  the  latest  developmeDts  of  the  law  with  which  it  deals.  In  the 
case  of  some  celebrated  textbooks  perpetual  editing  has  reduced  the 
originals  to  ill-digested  masses  of  legal  provender ;  but  this  is  not  the  case 
with  the  present  work,  perhaps  owing  to  the  greater  continuity  in  the 
succession  of  editors.  The  author  was  responsible  for  the  first  four  editions, 
Edward  Smirke  assisted  in  the  succeeding  six,  and  the  present  editor  has 
had  a  hand  in  seyen  out  of  the  following  eight. 

In  the  present  edition,  apart  from  natural  accretions,  the  only  sub- 
stantial changes  are  the  addition  of  a  short  article  on  actions  for  conspiracy, 
the  absence  of  which  had  struck  us  previously,  but  which  was  probably 
thought  not  to  deserve  separate  treatment  till  the  giving  of  several  important 
decisions  during  the  seven  years  which  have  elapsed  since  the  seventeenth 
edition ;  and  the  recasting  of  the  article  dealing  with  actions  on  policies 
of  marine  insurance,  in  consequence  of  the  Marine  Insurance  Act,  1906. 
As  for  errors,  we  have  sought  them  but  have  not  found  them.  With  the 
assistance  of  some  addenda,  the  work  seems  to  be  brought  fully  up  to  its 
date,  July,  1907,  but  in  the  treatment  of  the  Money-Lenders  Act,  1900,  we 
miss  a  series  of  recent  cases,  reported  in  the  *  Times '  Law  Reports  and  not 
elsewhere,  which  seem  to  have  escaped  the  editor's  notice. 


Tie  German  Civil  Code.    Translated  and  annotated,  with  an  historical 
Introduction  and  Appendices.    By  Chung  Hui  Wang,  D.C.L. 
London:  Stevens  &  Sons,  Lim.     1907,     La.   8vo.     xxv  and 
631  pp.    (a  I*.) 
It  is  a  strange  fact,  and  not  highly  creditable  to  the  learning  of  English- 
speaking  countries,  that  the  German  Civil  Code,  which  has  been  in  force 
for  eight  years  and  in  print  for  about  twelve,  has  at  last  found  its  English 
translator  in  a  Chinese  graduate  of  the  Yale  School  of  law.    Dr.  Chung 
Hui  Wang  has  also  studied  in  Berlin ;  his  combined  mastery  of  the  two 
languages  is  such  as  many  Germans  and  many  Englishmen  might  envy ; 
his  translation  is  not  only  accurate  but  written  in  idiomatic  English,  which 
is  more  than  can  be  said  of  the  versions  from  foreign  codes  and  other 
documents  usually  supplied  for  the  use  of  our  Courts  in  England;  his 
notes  are   concise  and  practical;    and  he  has  added  references  to  the 
principal  editions  and  versions  of  the  Code,  and  a  useful  bilingual  list  of 
technical  terms.     Under  this  last  head  it  is  interesting  to  know  that  in  the 
German  legi^ator's  mouth  miisaen  is  imperative,  but  sollen  only  directory. 
^ye  congratulate  the  learned  translator  on  a  thoroughly  good  and  work- 
manlike performance. 

Tie  Annual  Practice,  1908.  Two  volumes.  London :  Sweet  &  Maxwell, 
Lim.,  and  Stevens  &  Sons,  Lim.  ocxcv  and  1019,  and  xviii  and 
103a  pp.  (exclusive  of  separately  paged  index).    (25*.  net.) 

Tie  A.  B.  C.  Practice,  1908.  By  F.  A.  Stringee.  Sixth  Edition. 
London:  Sweet  &  Maxwell,  Lim.,  and  Stevens  &  Sons^  Lim. 
xvi  and  aoo  pp.    (5*.  net.) 

The  Yearly  Practice  of  the  Supreme  Court,  for  1908.     Two  volumes. 
London :    Butterworth  &  Co.     cclxxxviii,  xviii,  and  1947  pp. 
(exclusive  of  separately  paged  index).    (25^.  net.) 
There  is  no  change  in  the  composition  of  the  editorial  staff  of  the 

Annual  Practice.    The  principal  feature  of  the  new  volume  is  the  inclusion 
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therein  of  the  ReTenue  Practice  of  the  King's  Bench  Division,  which  has 
been  prepared  by  Mr.  J.  Johnston,  of  the  King's  Remembrancer's  Office, 
with  the  assistance  of  Mr.  H.  A.  Hance,  the  chief  clerk  of  that  department. 
The  short  Act,  known  as  the  Solicitors  Act,  1906,  has  been  added  to 
the  contents  of  yolume  ii.  The  new  Rules  of  the  Supreme  Court  of  August, 
1907,  are  to  be  found  in  the  proper  place,  and  alterations  in  the  practice 
due  to  some  recent  important  decisions  are  also  oarefally  noted. 

Mr.  P.  £.  Vizard  has  again  revised  the  notes  relating  to  Service  out 
of  the  Jurisdiction.  His  Honour  Judge  Bray  has  again  overhauled  the 
subject  of  Discovery  and  Inspection,  and  Dr.  Blake  Odgers  has  further 
revised  the  notes  on  the  Pleading  Orders.  Mr.  Rowe,  Assistant  Paymaster- 
General,  has  revised  the  notes  on  the  Supreme  Court  Funds  Rules^  and 
many  learned  persons,  official  and  otherwise,  are  thanked  for  the  assist- 
ance which  has  contributed  to  the  result  that  the  Annual  Practice,  as 
heretofore^  is  an  excellent  and  still  improving  book  of  practice. 

Mr.  Stringer  has  succeeded  in  keeping  down  the  bulk  of  his  A.  B.  C. 
guide  to  little  more  than  that  of  the  fifth  edition.  He  has  added  a  note 
on  the  method  of  taxation  where  High  Court  costs  are  taxed  on  the  County 
Court  Scale,  and  there  is  a  new  title — 'House  of  Commons:  Enforcing 
Payment  of  Costs.'  Another  new  title  is  that  of  *  Preliminary  Act ' ;  and 
throughout  the  book  there  are  many  additional  notes. 

The  Yearly  Practice  has  been  much  enlarged  and  improved.  It  contains 
767  more  pages  of  matter  than  the  immediately  preceding  edition,  and  the 
price  is  increased  by  the  sum  of  five  shillings.  The  principal  editors  are 
the  same  as  heretofore,  but  they  are  now  assisted  by  Mr.  R.  E.  Ross,  of 
the  Central  Office,  and  by  three  Barristers  and  a  Solicitor.  Mr.  Ross  wrote 
some  years  ago  a  most  useful  little  book  on  the  practice  relating  to  firms, 
corporations,  companies,  and  societies.  The  Supreme  Court  Rules  are 
noted  by  the  Assistant  Paymaster-General  and  Mr.  H.  Sellar  of  the  Pay 
Office. 

The  increase  in  size  of  the  Yearly  Practice  is  not  due  to  '  padding.'  The 
new  edition  is  practically  a  new  work,  rearranged,  and,  as  regards  the 
notes,  rewritten.  This  is  the  result,  we  are  told,  of  two  years'  work  spent 
in  the  collection,  examination,  and  notation  of  every  reported  case  on  the 
existing  practice.  The  work  has  been  very  much  improved,  not  only  in 
its  contents,  but  also  in  its  appearance.  As  we  prophesied  in  reviewing 
former  editions  of  the  Annual  Practice  and  the  Yearly  Practice,  the 
competition  between  the  two  works  has  resulted  in  each  becoming  better. 


IJie  Revised  Table  Ay  with  Notes  and  Comments.  By  Paul  F.  Simon- 
son.  London:  Efllngham  Wilson,  and  Sweet  &  Maxwell,  Lim. 
(3«.  6d.  net.) 

As  Mr.  Simonson  states  in  a  rather  long  preface,  it  is  not  surprising 
that  the  old  form  of  a  Company's  Articles  of  Association,  given  in  the  old 
Table  A,  should  have  become  entirely  obsolete  after  the  lapse  of  forty-four 
years.  He  finds  fault  with  the  arrangement  of  the  clauses  in  the  new 
Table  A  which  was  substituted  by  order  of  the  Board  of  Trade  a  little 
more  than  a  year  ago,  and  says  that  '  companies  of  importance  will,  it  is 
anticipated,  continue  the  hitherto  all  but  universal  practice  of  having 
their  own  articles  of  association  framed  in  all  respects  to  meet  their 
individual  requirements,  and  will  thus  avoid  the  great  inconvenience  of 
having  to  refer  to  two  documents  (viz.  their  special  articles,  which  wil 
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be  indispensable  to  every  company  of  importance,  and  the  revised  Table  A) 
for  the  purpose  of  ascertaining  what  are  the  regulations  of  the  company 
viith  reference  to  any  particular  matter/  With  these  observations  no  one 
will  disagree. 

The  author  sets  out  the  new  Table  A  (the  provisions  of  which,  as  he 
justly  says,  compare  most  favourably  with  the  original  Table  A)  and  gives 
valuable  notes  to  most  of  the  clauses.  These  will  enable  a  draftsman 
to  prepare  a  short  set  of  articles,  being  the  form  of  document  which  is 
generally  known  as  '  Table  A  with  variations.'  Company  draftsmen  bate 
the  sight  of  instructions  to  prepare  such  a  document.  It  is  generally 
wanted  in  a  great  hurry  at  a  small  fee,  and,  however  carefully  drawn, 
is  a  source  of  annoyance  to  every  one  connected  with  its  preparation  or 
use.  This,  however,  is  not  due  to  any  fault  of  Mr.  Simonson,  and  his 
book  will,  at  any  rate,  save  those  who  are  called  on  to  'knock  off'  a 
Table  A  with  variations  from  some  trouble  and  irritation,  by  pointing  out 
unsuitable  parts  of  the  clauses  as  they  come  along,  in  the  course  of  drafting, 
for  amendment  or  obliteration. 


An  Introduction  to  Commercial  Law,     By  Frank  Tillyard.     London  : 
Adam  &  Charles  Black.     1907.     Sm.  8vo.     xiv  and  242  pp. 

The  author's  '  first  object  is  to  explain  to  tlie  layman  who  is  studying 
any  part  of  Commercial  Law  the  nature  of  our  English  legal  system,  and 
some  of  the  more  important  rules  and  principles  which  go  to  make  it  up,' 
and  he  achieves  that  object  with  signal  success.  We  know  of  no  other 
book  as  well  fitted  to  provide  a  layman  with  those  general  principles  of  the 
common  law  which  are  necessary  for  understanding  the  particular  branches 
of  Commercial  Law  peculiarly  appertaining  to  his  business.  * 

The  chapters  on  *  Cheques '  and  on  '  Bills  of  Exchange '  are  particularly 
good  and  might  be  read  with  profit  by  many  practising  lawyers,  and  by 
all  who  profess  to  teach.  We  note,  however,  that  Mr.  Tillyard  takes  the 
view  that  Colonial  Bank  of  Australia  v.  Marsliall  *  definitely  decides'  that 
a  customer  who  so  draws  a  cheque  that  a  forger  is  able  to  insert  words 
and  figures  increasing  the  amount  is  not  liable  to  the  bank  for  the  loss 
sustained  in  paying  the  increased  amount.  Mr.  Beven  has  pointed  out 
(L.  Q.  R.  xxiii.  390)  that  this  decision  is  inconsistent  with  Young  v.  OroUf 
and  it  remains  to  be  seen  whether  it  will  be  followed  in  England.  At 
any  rate  it  seems  to  be  premature  to  treat  Young  v.  Grote  as  no  longer 
good  law. 

A   Guide  to  Trust  Accounts.     By  Pretor  W.  Chandler.     London: 
Butterworth  &  Co.     1907.     La.  8vo.     viii  and  230  pp. 

This  work  has  been  written  on  a  suggestion  of  the  Law  Society  to  the 
author  that  an  elementary  manual  founded  on  his  previous  work  of 
'  Accounts  of  Executors  and  Trustees' was  needed,  and  might  with  advantage 
be  provided  for  the  use  of  students.  The  book  deals  with  the  system  of 
keeping  accounts  in  its  simplest  form,  but  it  is  of  course  true  that  the 
basis  of  the  system  is  common  to  both  the  simplest  and  most  complicated 
accounts.  We  do  not  doubt  that  the  book  will  serve  the  purpose  for 
which  it  was  written.  It  can  hardly  fail  to  be  an  aid  to  the  student,  and 
it  perhaps  may  be  found  useful  in  daily  practice. 
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The  Code  of  Civil  Procedure,  being  Act  XIV  of  i88a,  incorporating 
amending  enactments,  with  explanatory  notes  and  commentaries. 
By  DiNSHAH  Faedunji  Mulla.  Second  Edition.  Bombay: 
N.  M.  Tripathi  and  Company.  1907.  La.  8vo.  xii,  584  and 
czxii  pp.     (Bs.  8.) 

In  the  issue  of  this  Review  for  January,  1901,  we  welcomed  the  publi- 
cation of  the  first  edition  of  this  work  as  being  the  first  attempt  to  explain 
the  Code  and  to  contrast  conflicting  decisions.  At  the  same  time  we 
pointed  out  the  existcQce  of  omissions  and  defects  which,  in  our  opinion, 
materially  diminished  the  value  of  the  book. 

With  the  comparatively  unimportant  exception  that  the  dates  of  the 
decisions  are  not  given,  all  the  defects  then  pointed  out  have  been  removed, 
and  Mr.  Mulla  has  published  a  work  which  is  calculated  to  be  of  con- 
siderable help  both  to  practitioners  and  to  students.  It  is  undoubtedly 
superior  to  any  other  existing  edition  of  the  Code. 

The  utility  of  the  book  has  been  considerably  increased  by  the  inclusion 
of  copies  of  the  charters  of  the  several  High  Courts,  and  of  the  decisions 
thereunder,  by  information  as  to  the  jurisdiction  of  the  Civil  Courts,  and 
in  many  other  respects.  All  recent  decisions  are  cited,  and  the  work  is  not 
encumbered  by  obsolete  authorities. 

The  amendment  of  the  Civil  Procedure  Code  has  for  a  long  time  been 
in  contemplation  by  the  Government  of  India,  and  there  is  now  apparently 
a  prospect  of  the  early  passing  of  an  enactment  differing  completely  in  its 
form  from  Act  XIV  of  1882.  In  publishing  a  new  edition  of  the  existing 
Code,  Mr.  Mulla  displays  an  unbounded  confidence  in  the  capacity  of  the 
Government  of  India  for  procrastination. 

We  have  also  received : — 

Encyclopaedia  of  the  Laws  of  England,  Second  Edition.  Vol.  VII. 
Ice  to  Landlord  and  Tenant.  London:  Sweet  &  Maxwell,  Lim.  Edinburgh: 
Wm.  Green  &  Sons.  1907.  La.  8vo.  viii  and  765  pp.  (and  earlier  volumes 
received  in  the  course  of  1907).  {2  is,  per  vol.) — The  editors  of  this  work  are 
doing  their  best  to  maintain  the  high  standard  attained  in  the  first  edition, 
and  will  no  doubt  be  stimulated  to  continued  effort  in  the  future  by  the 
rivalry  of  Lord  Ilalsbury's  undertaking,  noticed  among  our  reviews  of 
books  above.  In  this  last  volume  Sir  T.  Barclay's  article  on  International 
Law  has  been  revised  and  enlarged  by  Mr.  G.  H.  B.  Kenrick :  it  is  inevit- 
able bad  luck  that  the  results  of  the  Hague  Conference  of  1907  could  not 
be  definitely  stated.  The  late  Mr.  Pitt-Lewis's  article  on  the  Inns  of 
Court  has  been  posted  up  in  modem  details,  but  a  proper  list  of  historical 
authorities  should  have  been  added,  or,  still  better,  the  whole  of  the 
historical  part  should  have  been  rewritten  by  a  competent  scholar. 

Company  Precedents  fur  use  in  relation  to  companies  svhject  to  the  Com- 
panies Acts,  1862  to  1907.  Part  III,  Debentures  and  Debenture  Stock. 
Tenth  Edition.  By  Sm  Fbancis  Beaufobt  Palmer.  London:  Stevens 
&  Sons,  Lim,  1907.  La.  8vo.  IxTiii  and  882  pp.  (25*.) — The  tenth 
edition  of  a  standard  work  calls  for  little  more  than  an  intimation  of  its 
appearance.  This  edition  has  been  carefully  brought  up  to  date.  The 
Preface  states  that  *  Due  regard  has  been  paid  to  intervening  decisions 
and  to  the  important  provisions  of  the  Companies  Act,  1907,  which  in 
many  respects  has  materially  improved  the  law.  The  Author  hopes  that 
the  fact  that  he  was  a  member  of  the  Board  of  Trade  committee  on  whose 
report  the  Bill  for  the  Act  of  1907  was  framed,  has  not  disqualified  him 
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from  interpreting  its  proyisions/  On  the  contrary,  ^e  think  the  Act 
could  have  no  better  commentator  than  Sir  F.  B.  Palmer. 

InsHiuUa  of  the  Laws  of  Ceylon.  No.  i,  The  Law  of  Persons  and 
Things.  By  K.  Balabikoham.  Jaffna,  Ceylon  :  S.  Ragiinath  &  Co.  [1906.] 
8yo.  189  pp.  +  preface,  index,  and  appendix  separately  paged. — 
This  instalment  of  a  more  extensive  work,  sent  to  us  more  than  a  year 
after  publication,  gives  the  doctrine  of  the  Dutch  civilians  in  a  concise 
digest  form.  The  author  (judging  by  the  list  of  books  in  the  appendix)  is 
unacquainted  with  recent  £nglish  or  other  European  work  on  classical 
Roman  law.    We  do  not  say  that  this  is  necessarily  material. 

Huur  Van  Httizen  en  Landen  Volgens  hat  Hedendaagsch  Eometneeh' 
IloHandech  Reeht  (the  contract  of  locatio  conductio,  so  far  as  relates  to 
houses  and  land,  in  modern  Roman-Dutch  law  :  a  thesis  presented  for  the 
degree  of  Doctor  in  R.  D.  Law  at  Jjcyden).  By  H.  D.  J.  Bodenstein  (of 
Potchefstroom,  Transvaal).  Leyden.  1907.  8vo.  xvi  and  183  pp. — 
The  thesis  is  followed,  as  usual  in  Continental  universities,  by  a  number 
of  propositions  which  the  candidate  offers  to  maintain.  The  last  of  them 
is  that  a  final  Court  of  Appeal  for  the  whole  of  South  Africa  is  highly 
desirable. 

Stoeet  and  3faxwell*8  Diary  for  Lavoyera  for  1 908.  Edited  by  Fbakcis  A. 
Stbinoer  and  J.  Johnston.  London :  Sweet  &  Maxwell,  Lim.  Man- 
chester: Meredith,  Ray  &  Littler.  8vo.  484  pp. -t- Diary.  (39.  6<£.  net.) 
— The  mass  of  legal  information  contained  in  this  Diary  appears  to  have 
been  brought  quite  up  to  date. 

An  Epitome  of  the  Law  affecting  Marine  TneuranjU.  By  Laubence  Duck- 
WOBTH.  Second  Edition.  London:  Eflingliam  Wilson.  1907.  8vo.  xi 
and  186  pp.  (3«.  6d.  net.) — This  edition,  like  its  forerunner,  is  a  fearless 
attempt  to  embody  in  a  few  pages  that  which  others  have  scarcely  suc- 
ceeded in  compressing  into  large  volumes. 

But  the  task  is  wellnigh  impossible ;  and  Mr.  Duckworth  need  not  feel 
abashed  or  discouraged  if  men  of  law  and  commerce  alike,  continue  to  rely 
on  the  larger  works  for  the  solution  of  their  daily  difficulties.  There  are 
two  appendices  setting  out  (i)  the  common  form  of  marine  insurance  policy, 
and  (2)  the  Marine  Insurance  Act,  1906,  which  are  not  without  utility. 

The  Yorkehire  Hegistriea  Acts,  1884  and  1885,  together  with  Forms  and 
Rules  thereunder,  and  practical  notes  as  to  the  registration  of  documents. 
By  Chables  Joseph  Hawobth.  London:  Stevens  &  Sons,  Lim.  1907. 
8vo.  116  and  viii  pp. — The  scope  of  this  little  volume  is  indicated 
accurately  by  the  title,  and,  as  a  mere  compilation,  it  will  supply  the 
Yorkshire  conveyancing  practitioner  with  a  much-needed  new  edition  of 
the  Acts  and  Rules,  &c.  But  the  book  cannot  be  taken  seriously  as  a  legal 
textbook.  The  author  cites  cases  decided  under  other  registration  systems 
in  Ireland,  South  Africa,  and  Australia,  without  haviug  taken  the  trouble 
to  acquaint  himself  with  the  rules  of  law  relating  to  those  systems.  There 
are  altogether  too  many  mistakes,  both  of  commission  and  omission,  to  allow 
of  the  statements  in  the  notes  being  relied  on  without  careful  verification. 

T?ie  Life  in  the  Law  of  Sir  Henry  Hawkins  {Baron  Brampton)  aa  related 
by  him  to  the  Writer,  London  :  Wyman  &  Sons,  Lim.  1907.  8vo.  64  pp. 
(6d.  net.) — This  little  book  is  digested  from  notes  of  a  series  of  interviews 
with  the  late  Lord  Brampton,  who,  having  seen  the  notes,  forbade  publica- 
tion in  his  lifetime,  but  appears  to  have  given  some  kind  of  general  licence 
to  publish  them  after  his  death.     Though  many  of  the  anecdotes  are 
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familiar,  the  future  continuators  of  Foss's  *  Judges  of  England '  and  the 
Dictionary  of  National  Biography  vfiW  have  to  take  account  of  it.  One 
golden  rule  for  cross-examining  counsel  may  be  gathered  from  Jjord 
Brampton's  dicta :  '  Never  splash  about.' 

The  Law  and  Ctutom  of  the  Constitution.  By  Sib  William  R.  Aitson, 
Bart  Vol.  II:  The  Crown.  Part  i.  Oxford:  Clarendon  Press.  1907. 
La.  8yo.  xxxii  and  283  pp. — The  Warden  of  All  Souls  says  in  the 
preface  to  this  edition :  '  I  have  added  considerably  to  the  chapter  on  the 
Councils  of  the  Crown,  and  have,  I  hope,  been  able  to  throw  some  fresh 
light  on  the  beginnings  of  Cabinet  Government  at  the  close  of  the  seven- 
teenth and  commencement  of  the  eighteenth  centuries.'  The  publication 
of  Queen  Victoria's  Letters  has  given  occasion  for  some  fresh  paragraphs 

now  added  to  the  Introduction. 

• 

Arehiv  fUr  Rechts-  und  WirtsehafisphiloBophiey  mit  besonderer  BerUek- 
sichHgung  der  Geaetzgebtmgsfiragen.  Herausgegeben  von  Dr.  lur.  Josbp 
KOHLBB  und  Dr.  lur.  Fbitz  Bebolzheimxb.  Berlin  u.  Leipzig. — The  first 
number  of  this  new  review  of  legal  and  economical  science  appeared  in 
October.  To  most  English  lawyers  a  good  deal  of  the  contents  would  seem 
to  belong  to  theoretical  politics  rather  than  to  jurisprudence.  Prof.  Eohler 
leads  off  with  a  vigorous  and  characteristic  introduction. 

Die  BUcher  Moses  wnd  Josua :  eine  Einfithrung  fUr  Laien,  Von  Abal- 
BEBT  Mbbx.  ('  Religionsgeschichtliche  Volksbacher ').  Tubingen :  J.  C.  B. 
Mohr.  1907.  8vo.  160  pp.  (M.  i.) — This  claims  notice  as  a  law-book, 
for  the  learned  author  has  summarized  the  provisions  of  the  Mosaic  books, 
according  to  their  earlier  and  also  their  later  *  Deuteronomic '  recension,  in 
the  arrangement  familiar  to  students  of  modem  Continental  jurisprudence, 
or  as  near  thereto  as  may  be.  He  is  strongly  of  opinion,  against  some 
recent  commentators,  that  the  internal  evidence  of  a  systematic  scheme  of 
legislation  is  conclusive.  He  also  thinks  that  many  of  the  ceremonial 
ordinances  are  in  af&rmance  of  very  ancient  Semitic  tribal  customs.  He 
does  not  find  any  considerable  foreign  elements  imported  from  Hammu- 
rabi's laws  or  otherwise.  The  style  is  lucid  and  as  little  technical  as  the 
subject-matter  admits. 

TMs'  A.  B.  G.  County  Court  Practice.  By  Hebbebt  L.  Tebbs.  London  : 
Butterworth  &  Co.  1907.  8vo.  xivand558pp.  (105. 6{£.  net.) — This  is 
a  condensed  County  Court  Practice  in  a  handy  form,  the  matter  being 
arranged  conveniently  in  alphabetical  order. 

The  full  text  of  the  County  Court  Acts  and  Rules  and  a  Digest  of  the 
practice  under  the  Workmen's  Compensation  Act  are  given. 

A  Digest  of  Cases,  overruled,  approved,  or  otherwise  dealt  with  in  the 
English  and  other  Courts,  with  a  selection  of  extracts  from  judgments 
referring  to  such  eases.  Founded  on  Dale  and  Lehmann's  Digest  of  Cases 
Overruled.  By  William  Akdbew  Geoboe  Woods  and  John  Ritchie. 
Three  Vols.  London :  Stevens  &  Sons,  Lim.,  and  Sweet  &  Maxwell,  Lim. 
La.  8vo.     ccxxxii  pp.  and  5,592  columns.     {£$  5«.)— Review  will  follow. 

The  Annual  County  Courts  Practice,  1908.  Edited  by  His  Honour 
William  Cecil  Smyly,  K.C,  and  William  James  Bbooks.  Two  Vols. 
London :  Sweet  &  Maxwell,  Lim.,  and  Stevens  &  Sons,  Lim.  8vo.  Vol.  I, 
xxxii,  1,308  and  180  (index)  pp.     Vol.  II,  vii,  632  and  180  (index)  pp. 

Negligence  in  Law.  By  Thomas  Beven.  Third  Edition.  Two  Vols. 
London :  Stevens  &  Haynes.  1907.  La.  8vo.  cciv,  xi,  and  1,505  pp. 
(£3  io«.) — Review  will  follow- 
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The  Wapentake  of  WirraL  By  Ronald  Stewajit-Brown.  Liverpool : 
Henry  Young  &  Sons.    1907.    4to.    xii  and  214  pp. — Review  will  follow. 

The  Law  and  Practice  of  Divorce.  By  G.  L.  IIabdy.  London :  Effingham 
Wilson.     1907.     8yo.     xx  and  209  pp.     (5^.  net.) 

The  Law  relating  to  the  Transactions  of  Monet/- Lenders  and  Borrowers. 
By  C.  GBENYiiiLE  Alabastsb.  London:  Stevens  &  Sons,  Lim.  1908. 
8yo.     xxxi  and  119  pp.    (6'*) 

Cape  Magistrates'  Court  Practice.  By  C.  Bbadt  and  W.  W.  Bbady. 
Graharastown,  Cape  Colony :  African  Book  Co.,  Lim.  1907.  8vo.  xv  and 
356  pp. 

An  Alphabetical  Digest  and  Index  appended  of  about  1,800  rejyorted 
written  reasons  of  decisions  of  the  several  Courts  of  Justice  in  British 
Guiana  from  1856  to  1906,  and  of  the  Statute  Laws  of  the  Colony.  Pre- 
pared and  compiled  by  B.  E.  J.  C.  Belmonte.  London :  Sweet  &  Maxwell, 
Lim.     1907.     La.  8vo.     xiii  and  419  pp. 

An  Epitome  of  Real  Property  Law  for  the  use  of  Students,  By  W.  H. 
Hastings  Kelke.  Fourth  Edition.  By  the  Author  and  Adam  Pabtino* 
TON.   London:  Sweet  &  Maxwell,  Lim.    1907.    8vo.    x  and  233  pp.   (6*.) 

An  Index  to  the  Official  Reports  of  Income  Tax  Cases.  Compiled  by 
E.  A.  Habbison.  London:  Butterworth  &  Co.  1907.  8vo.  xix  and 
275  PP- 

Points  of  Church  Law.  By  Clescent  Y.  Stubge.  London :  Macmillan 
&  Co.,  Lim.     1907.     8vo.     xiii  and  156  pp.     (3^.  6d.  net.) 

Collective  Ownership.  By  C.  T.  Cabb.  (Yorke  Prize  Essay,  1905.) 
Cambridge  University  Press.     1907.     8vo.     xix  and  180  pp.    (5*.  net.) 

Le  Droit  Penal  Romain.  Par  Th^odobe  Mommsek.  Tr.  de  Tallemand 
par  J.  Duquesne.  Tome  Troisieme.  Paris:  A.  Fontemoing.  1907.  La, 
8vo.     420  pp. 

Die  Weltanschauung  der  Jurisjyrudenz.  Von  Alfbed  Bozi.  Hannover : 
Ilelwingsche  Verlagsbuchhandlung.     La.  8vo.     227  pp.    (5™*) 

Tlis  Law  of  Torts.  By  Sib  Fbedebick  Pollock.  Eighth  Edition. 
London:  Stevens  &  Sons,  Lim.     1908.     8vo.     xl  and  695  pp.     (258.) 

Adulteration  of  Food.  By  D.  C.  Babtley.  Third  Edition.  London : 
Stevens  &  Sons,  Lim.     1907.     8vo.     xxxii  and  284  pp.     (los.) 

A  Practical  Guide  to  the  Death  Duties  and  to  the  Preparation  of  Death 
Duty  AccoutUs.  By  Chables  Beattt.  Second  Edition,  revised  and 
enlarged.  London:  Effingham  Wilson.  1907.  8vo.  xii  and  202  pp. 
(4«.  net.) 

The  WeiglUs  and  Measures  Acts,  i^*j^  to  1904.  By  W.  Ebic  Bousfield. 
With  a  Preface  by  W.  R,  Bousfield,  K.C.  London ;  Stevens  &  Sons,  Lim. 
1907.     8vo.    XXX  and  300  pp.     (6*,) 

Tlie  Revised  Reports,  Edited  by  Sib  Fbedebick  Pollock,  assisted  by 
0.  A.  Saundebs,  J.  G.  Pease,  A.  B.  Cane  and  W.  Bowstead.  Vol.  XCIV, 
1852-1854  (4  n,  L.  C. ;  I  Drew. ;  22  L.  J. ;  i  W,  R.).  London  :  Sweet  & 
Maxwell,  Lim.;  Boston,  Mass.:  Little,  Brown  &  Co.  1907.  La.  8vo. 
xiv  and  901  pp. 


The  Editor  cannot  undertake  the  return  or  safe  custody  of  MSS, 
sent  to  him  without  previous  commwnieaHon, 

His  address  is  1 3  Old  Square,  Lincoln's  Inn,  not  Ovford.     » 


rnea/fAPH/c  address-      Tom    lonfi    telephone— 

"RH0DR0N8,  LONDON."  ^^"'f  ^^^On  ^^^  ,338  (hoLBORN). 

CSATALOaUB 

LAW  WORKS 

PX7BLE8UJED  BT 

ST®Y®NS  AND  SONS,  Ltd. 

119  &  120,  Chancery  Lane,  London. 

A  Catalogue  of  Modem  Law  Works,  together  with 
a  compkte  Chronological  List  of  all  the  English^  Irish^ 
and  Scotch  Reports^  an  Alphabetical  Table  of  AbbreviO" 
tions  tised  in  reference  to  Law  Reports  and  Text  Books^ 
a  Legal  Remembrance  Table,  and  a  Regal  and  Suecessional 
Table  from  1760,  and  an  Index  of  Subjects.  Demy  8w. 
(128  jo/7.),  limp  binding,  post  free.     (1908.)  6rf. 

Acts  of  Parliament. — Public  and  Local  Acts  from  an 
early  date  may  be  had  of  the  Publishers  of  this  Catalogue^ 
who  have  also  on  sale  t/ie  largest  collection  of  Private  Acts^ 
relating  to  Estates,  Enclosures,  Railways,  Roads,  Sfc.^  Sfc. 

A.  B.  C.  (The)  GUIDE  TO  THE  PRACTICE  OF  THE 
SUPREME  COURT,  lOOS.-Sixth  Edition.  B7  Fbanois 
A.  Strinobb,  Esq.,  of  the  Central  Office  of  the  Supreme  Court. 
R07.  ]2mo.  Net,  6s. 

*^*  Tells  the  Legal  rractiiioner  clearly  and  in  few  words  how,  when  and 
where  he  may  take  such  step  in  procedure  as  he  may  decide  to  take, 
and  defines  the  mode,  time  and  place  with  precision. 
*'  Of  great  service  to  the  profefladon."— iSo/icttor**  Journal. 

ACCOUNT.— Williams'  Law  of  Account.— Being  a  oonoise  Treatise 

on  the  Right  and  Liability  to  Account,  the  taking  of  Accounts,  and 

Accotmtants*  Charges.    By  Sydney  E.  Williaicb,  Esq.,  Author  of 

"Lawrelatingto  Legal  Representatives,"  &o.  DemySyo.  1899.   lOt. 

**A  weU-anunged  book,  which  should  be  very  ufleful  to  receiyen  and 
acooontanta  geuerally,  as  well  as  to  both  branches  of  the  legal  profession."— 
Law  Journal, 

ADMIRALTY.— Roscoe's  Admiralty  Practice.— A  Treatise  on 

the  Admiralty  Jurisdiction  and  Practice  of  the  High  Court  of  Justice 

and  on  the  Vice- Admiralty  Courts  and  the  Cinque  Forts,  &o.,  with 

an  Appendix  containing  Statutes,  Rules  as  to  Fees  and  Costs,  Forms, 

Precedents  of  Pleadings  and  of  Bills  of  Costs.    Third  Edition.    By 

E.  S.  R08OOB,  Registrar,  Admiralty  Court,  and  T.  Laxbbbt  Mbuu, 

Esqrs.,  Barristers-at-Law.    Demy  8yo.     1903.  1/.  be. 

**  A  reliable  guide  to  the  practice  of  the  High  Oooxt  in  Admiralty  matters" 

— Law  Journal, 

%*  All  etandard  Law  fTorke  are  kept  in  Stock,  in  law  oa^  and  other  bindinge, 
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ADULTERATION.— Bartley's  Adulteration  of  Food.-Statatai 
and  Caaes  dealing  with  Coffee,  Tea,  Bread,  Seeda,  Food  and 
Drugs,  Margarine,  Milk  Blended  Butter,  Fertiluera  and  Feeding 
Stuffs,  &o.,  Ac,  Third  Edition.  By  Douolab  G.  Babtlxt,  Esq., 
Barrister-at-Law.    R07.  12mo.     1907.  10«. 

'*  Not  011I7  oondM  but  predM."— Lai«  TtrnfU, 
Hall's  Law  of  Food  Condemnation.— Being  a  short  Treatise  on  the 
Sections  of  the  various  Public  Health  Acts  dealing  with  the  subject. 
By  W.  Clabkb  Hall  and  G.  H.  Pickbhino,  Esqrs.,  Barristers-at- 
Law.  With  Prefatory  Note  by  William  Field,  Esq.,  M.P.  Royal 
8vo.     1906.  Ket,  2t.  6d, 

ADVOCACY.- Harris'  Hints  on  Advocacy.— Conduct  of  Cases, 
CiYil  and  Criminal.  Classes  of  Witnesses  and  Suggestions  for  Cross- 
examining  them,  &o.,  &o.  By  TttfiWAtti^  Habbxb,  K.C.  Thirteenth 
Edition,  with  an  Introduction.     Royal  12mo.     1906.  7«.  M. 

**  A  tery  eomplete  MaaiiAl  of  the  AdTooate**  art  in  Trial  bj  Jury."— fib?.  Jatir, 
"DMerrea  to  be  carefuUy  r«ad  by  the  youog  banistfr  whoM  career  ia  yet 
b«for«  hun."— /^«r  Moffosing. 

**  The  advice  ia  practical  and  ahrewd,  the  illuatratioiia  are  apt.'*— Law /owmi/. 

AFFILIATION. -Bott's  Manual  of  the  Law  and  Practice  in 
Affiliation  Proceedings,  with  Statutes  and  Forms,  Table  of  Oosta- 
tion.  Forms  of  Agreement,  &o.  By  W.  Hollowat  Bott,  Solicitor. 
Demy  l2mo.     1894.  6«. 

AGRICULTURAL  L A Vlf.- Dixon. -ruj«  <*Farm.*' 

Spencer's  Agricultural  Holdings  (England)  Acts,  1883— 1900, 

with  Explanatory  Notes.— Third  Edition.   By  Aubrey  J.  Spbnoer, 

Esq.,  Barrister-at-Law.     Demy  8vo.     1906.  7*.  Gd. 

**  We  do  not  li'^^itate  to  recommend  thu  book.     The  ralue  of  the  book  is 

enhanced  by  the  addition  of  a  lari^e  number  of  useful  forms.'* — Lite  Journal. 

ANCIENT  WORDS.— Betts'  Glossary  of  Ancient  Words.— 
Mostly  in  connection  with  Fines  and  Mulcts.  Also  with  Services 
and  Tributes  due  to  and  Rights  of  the  King,  the  Church,  or  Lords 
of  Manors,  and  Privileges  claimed  by  them.  Also  concerning 
Punishments  for  certain  Offenoes  and  Crimes.  Compiled  by  Arthub 
Bbttb,  Gent.    Part  I.,  lett<.T  A.    4to.     1907.     Sewed,    Net,  10#.  M, 

ANNUAL  COUNTY  COURTS  PRACTICE. -- The 

Annual  County  Courts  Practice,  1908. — By  His  Honour  Judge 
Smtlt,  K.C.,  asHisted  by  W.  J.  Beooks,  Esq.,  Barrister-at-Law. 
2  Tols.    Demy  Svo.  1/.  6«. 

%♦  A  thin  paper  edition  in  1  Vol.  may  be  had,  price  25#. ;  or, 
on  India  paper,  3«.  Gd.  extra. 

"The  profewdon  generally  have  gratefuUy  recognized  the  very  groat  value  of 
this  lxK)k.  It  admirably  fullilB  the  esHential  requisites  of  a  practice  book.  It  la 
complete  without  bciuK  diaciimve  or  of  unwit^Idv  bulk ;  it  is  accuiute  and  easy  of 
reference,  and  throughout  bears  the  stamp  of  having  been  compiled  by  a  man 
who  is  thoroughly  acquainted  with  his  subject." — Law  Time*. 

ANNUAL  DiGEST.-Mews'.~rt<2f<* Digest." 
ANNUAL  LlBRARYp  THE  LAVfYER'S:- 

(1)  The  Annual  Practice.— Snow,  Bubhkt,  and  STBDrosa. 

(2)  The  A.  B.  C.  Guide  to  the  Practice.— SrsiNOKa. 

(3)  The  Annual  Digest.— Mewb.    (AUo  ittutd  Quarterly.) 

(4)  The  Annual  Statutes.— HANDmiY  Aoos. 

(6)  The  Annual  County  Court  Practice.— Smtlt. 

(^  Annual  Sub»eript%on».  (a)  For  Complete  Series,  as  above,  delivered  on 
the  day  of  publication,  net,  21.  8«.  {b)  Nos.  1,  2,  3,  and  4  only,  net^ 
II.  18«.  {If  A.  B.  C.  Quibe  xb  not  wanted  28.  ed.  may  be  deducted  for 
eubeeription  to  Series  (a)  or  (b).)  {c)  Nos.  3,  4,  and  6  only,  net,  II,  16«. 
[Carriage  extra,  2t.) 

%*  All  itandard  Law  Worke  are  kept  in  Stock,  in  law  calf  and  other  Hndinyt, 
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ANNUAL  PRACTICE.-The  Annual  Practice.  1908.  Edited 
by  T.  Skow,  Barrister-at-Law  ;  0.  Bubhbt,  a  Master  of  the  Sapreme 
0)urt ;  and  F.  A.  Stbznosb,  of  the  Central  Office.  2  yola.  8vo.  (A 
thin  paper  edition  in  1  Vol,  may  be  had,  price  25«.  net ;  on  India 
paper,  3«.  6d.  extra.)  Net,  II,  6«. 

"  A  book  which  every  praetinsg  English  lawyer  must  haye."— £aw  Quarterly. 
"ErefT member  of  the  bar,  is  practioe.axid  every  London  lolidtor.Rt  idl  erente, 
finds  the  last  edition  of  the  Annual  Practice  a  necessity.'*— ^olieitort'  Journal. 

ANNUAL  STATUTES.— ru^^'Statutee." 

ARBITRATION.— Russell's  Treatise  on  the  Power  and  Duty 
of  an  Arbitrator,  and  the  Law  of  Submissions  and  Awards; 
with  an  Appendix  of  Forms,  and  of  the  Statntee  relating?  to 
Arbitration.  Ninth  Edition.  By  Edwabd  Pollock,  Esq.,  an  Official 
Referee  of  the  Supreme  Court  «f  Judicature,  and  Habold  Wabbbn 
Pollock,  Esq.,  BarriBter-at-Law.     Royal  8vo.     1906.  1/.  10«. 

"  Evf ry  matter  likely  to  aris'>  ia  here  (!ea]t  with,  and  the  book  deseryodly 
maintains  its  position  as  the  leading  authority  on  arbitration."— /^lo  Timut, 

*' After  a  careful  examination  of  the  wav  in  which  the  work  has  been  dene, 
we  may  say  that  nothing  which  the  practitioner  will  want  to  know  seems  to  have 
been  omitted."— Lair  Journal. 

ARGENTINE   REPUBUCp   Code   of   Commerco.- 

Tranalated  by  G.  Wilson- Rab  and  Bebnabdo  db  Spbluzzi.     Demy 
8vo.     1904.  Net,  II. 

AUCTIONEERS.— Hart's  Law  relating  to  Auctioneers,  House 
AgentsandValuers,and  to  Com  mission. — ByliBBEBUABT,  Esq., 
LL.D.,  Barrister-at-Law.    Second  Edition.    Demy  8vo.    1903.    15«. 

"  Becommended  not  only  to  lawyers,  but  also  to  auctioneen  and  pioperty 
agents  who  wish  to  inform  themselves  as  to  their  legal  position."— Law  Journal. 

AVERAGE.— Hopkins'  Hand-Book  of  Average.-— Fourth  Edition. 

By  Mabxjet  Hopkins,  Esq.    Demy  Svo.     1884.  1/.  1«. 

Lowndes'    Law    of   General    Average. — English    and    Foreign. 

Fourth  .Edition.    By  Richabd  Lowndes,  Average  Adjuster,  Aumor 

of  **  The  Law  of  Marine  Insuranoe,"  &o.   Royal  Svo.    1888.    1/.  10«. 

BANKING.— Hart's  Law  of  Banking.— Second  Edition.  With  ah 
Appendix  on  the  Law  of  Stoik  Exchange  Transactions.  By  Hbbbb 
Hjirt,  Esq.,  LL.D.,  Barrister-at-Law.    Royal  8?o.    1906.     1/.  10«. 

*'  Well  arranged  and  clearly  written,  and  its  value  is  enhanced  by  an  excellent 
index  ....  of  great  use  bi^th  to  the  lawyer  and  to  the  banker."— Z»aio  Joumnl. 

**  Tlie  book  U  characterised  at  once  by  clearness  and  fulness  ....  very  useful 
in  all  mattoTs  affcoUnff  bankn  and  their  customers.**— 5*>/iVfV^«'  Journal. 

*'  The  modt  comprehensive  and  most  complete  ever  published  on  the  Law  of 
Banking."— ^anA  HoUm. 

*'  Tbe  best  all-round  work  on  banking  law  which  is  in  existence  ....  excel- 
lently written,  and  the  arrangement  of  tbe  various  divisions  of  the  woik  is 
excellent  also."— i'^'noiicio/  AVir*. 

Walker's  Treatise  on  Banking  Law.— Second  Edition.  By  J.  D. 
Walkbb,  Esq.,  K.C.    Demy  Svo.     1885.  16«. 

BANKRUPTCY.  —  Lawrance's  Precedents  of  Deeds  of  Ar- 
rangement between  Debtors  and  their  Creditors;  including 
Forms,  with  Introdnctory  Chapters,  also  the  Deeds  of  Arrangement 
Acts,  1887  and  1890,  with  Notes.  Fifth  Edition.  By  Abxbub  Law- 
BBNOS,  Esq.,  Barrister-at-Law.     Demy  8vo.     1900.  7«.  M. 

"  Concise,  practical,  and  reliable.  "—Law  T^sms. 
Pellerin.— r«fo  "French  Law." 

Williams'  Law  and  Practice  In  Bankruptcy.— Compiisinff  the 
Bankruptcy  Acts,  1883  to  1890,  the  Bankruptcy  Rules  and  Fbrms, 
ftc.  By  ue  Right  Hon.  Sir  Rolaot)  L.  Vauosan  WnxiAxa,  a  Lord 
Justice  of  Appeal.  Eighth  Edition.  By  Edwabd  Wm.  Hahbkll, 
assisted  by  R.  E.  L.  VAnoHAN  WnxiAVS  and  D.  H.  Cboxtton, 
Esqrs.,  Barristers-at-Law.    Roy.  8vo.     1901.  1/.  10«. 

**  The  leading  text-book  on  bankmptoy.'*— I'OW  JowmaX. 
%*  AU  BtamUtrdLato  Worka  are  kept  in  Stoek,  in  law  calf  and  other  bindin^a,  - 
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BILLS  OF  EXCHANGE. -Chalmers'  Digest  of  the  Law  of 

Bills  of  Exchange,  Promissory  Notes,  Cheques  and  Negoti-. 

able  Securities.      Sixth  Bdifcion.      By  M.  D.  Cixalmkbs,  G.  S.  I., 

Dmnghtaiuui  of  the  Bills  of  Bzchanjare  Act.    Demy  Sto.     1903.     1/. 

**  The  leading  book  on  biiU  of  exchAoge'."— ^w  Journal. 

BILLS  OF  LADING.-Poliock's  Bill  of  Lading  Exceptions.— 
By  Ujshvt  £.  Pollock.    Second  Edition.    DemySv^o.    1896.     L0«.  <Wf. 

BORROWERS.-Alabaster.-  Vid<:  *' Money-Landers.'* 

BUILDING  ACTS  (London).  —  Cohen,  Craies.  —  Tulf 
'*  London  Building  Acts." 

BUILDING  SOCIETIES.-Wurtzburgon  Building  Societies. 
—  The  Law  relating  to  Building  Societlea,  with  AppendioeH  containing 
the  Statutes,  Begulationis  Act  of  Sederunt,  Forms  of  Annual  Acooont 
and  Statement,  and  Precedents  of  Rules  and  Assturancea.  Fourth  E^t. 
ByE.A.WnBT2BnBO,E8q.,Barridter-at-Law.   DemySvo.  1902.  ld«. 

CARRIERS.— Carver's  Treatise  on  the  Law  relating  to  the  Car- 
riage of  Qoods  by  Sea.— Fourth  Edition.  By  Thoxjlb  Qxlbbbt 
Cabyeb,  Esq.,  K.C.    Royal  8vo.     1905.  1/.  16«. 

•*  The  Kt'i'.dad  m'Klern  book  on  Carriage  by  Sfa."— /yiiiF  Journal. 
*'  An  able  and  practical  statement  of  an  extn>mely  important  branoh  of  the 

law." — Solicitor^  Journal, 

**  Stands  in  the  tln»t  rank  cf  Text-books."— L«w  Quarterlp  Review. 

Disney's  Law  of  Carriage  by  Railway. — By  Hbnbt  W.  Dis^kt, 

Esq.,  Barrister-at-Law.     Demy  Svo,     1V05.  7«.  Od, 

*'  Will  be  found  a  re«l  ansistance  to  any  person  suddenly  confronted  with 

a  knotty  question  on  the  carria'^e  of  goods  or  of  persons  .  .  .  can  be  cordially 

recommended  to  the  lawyer.'*-  I^w  Timr*. 

Macnamara's  Digest  of  the  Law  of  Carriers  of  Qoods  and  Pas- 
sengers by  Land  and  Internal  Navigation.— Second  Edition. 
By  yfAUTVR  Hjeitbt  Ma^onaicabi.,  Esq.,  a  Master  of  the  Supreme 
Court,  Registrar  to  the  Railway  and  Canal  Commission,  and  W.  A. 
Robertson,  Esq.,  Barrister-at- Law.     Royal  8vo.     {In  the  press.) 

Sieveking's  German  Law  Relating  to  the  Carriage  of  Qoods  by 
Sea. — By  Dr.  AlfbbdSibybkiho,  of  Hamburg.  DemySvo.  1907.  15«. 

CHANCER Yp  and  Fids  ••Equity." 
Danietl's  Chancery  Practice.— The  Practice  of  the  Chancery  Division 
of  the  High  Court  of  Justice  and  on  appeal  therefrom.  Seyenth 
Edition,  with  references  to  the  companion  volume  of  Forms.  By 
Cbgil  C.  M.  Dalb,  Chables  W.  Obbenwood,  Stdnbt  E.  Wiluaicb, 
Esqrs.,  Barrie<terB-at-Law,  and  Fbancis  A.  STBUfOKB,  Esq.,  of  the 
Central  Office.     2  vols.     Royal  8vo.     1901.  5/.  5«. 

"  With  Daniell  the  practitioner  is  * perBonally  conducted,'  and  there  are  yery 
few  biwyen  who  will  not  be  grateful  for  such  guidance,  carried  out  as  it  is  by 
the  collaboration  of  the  most  competent  hands.'*— Z^aw  Journal. 

Daniell's  Forms  and  Precedents  of  Proceedings  In  the  Chancery 
Division  of  the  High  Court  of  Justice  and  on  Appeal  there- 
from. Fifth  Edition,  with  summaries  of  the  Rules  of  the  Supreme 
Court:  Practical  Notes;  and  references  to  the  Seventh  Edition  of 
DanieU*s  Chancery  Practice.  By  Chables  BuBinnr,  Eftq.,  a  Master 
of  the  Supreme  Court.     Royal  8 vo.     1901.  2/.  10«. 

"  The  book  is  too  well-p>>tabliHlied  in  professional  favour  to  stand  in  need  of 
oommendatioD."— iSoZ/ciVor*'  JournnL 

CHILDREN.-  Hail's  Law  Relating  to  Children.— A  Short  Treatise 
on  the  Persoual  Status  of  Children,  including  the  complete  text  of  the 
Prevention  of  Cruelty  to  Children  Act,  1904,  and  of  nil  Stdtutes  or 
Sections  of  Statutes  relating:  to  the  Protection  of  Children,  with 
Notes  and  Forms.  Second  Edition.  By  W.  Clabxb  Hall  and  Ckoil 
W.  Lillet,  Esqs.,  Barristers-at-Law.    Demy  8vo.     1906.      lOt.  6J. 

'*  A  complet-^  treatise  on  the  personal  status  of  children."— Zou;  Tivi*$. 

"  A  practical  and  reliable  treatise  on  the  law  relatinRr  to  children."— Law  Jour, 

**  A  full  and  ufnef  ul  ^ide  in  questions  relating  to  children."— iSMiciiort'  Journal, 

'*  Every  solicitor  should  have  a  copj."—Law  NoUa, 

\*  All  standard  Law  Works  are  kept  ifi  Sioehy  in  law  ealf  and  oihtr  hmdmgs. 
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CHURCH  LAW. -Whitehead's  Church  Law.-Bemg  a  Gondse 
Diotionazy  of  Statutes,  Canons,  Regulations,  and  Deoided  Casea 
affeeting  the  Clergy  and  Laity.  Second  Edition.  By  BsviAxor 
Wbitbhkad,  Esq.,  Barrister-at-Law.    Demy  Svo.     1899.       10«.  64. 

CIVIL  CODE.— Wang's  German  Civil  Code.— Translated  and 
Annotated,  with  an  Historical  Introduction  and  Appendices.  By 
Chung  Hui  Waso,  D.C.L.,  Esq.     Royal  Sw.     1907.  1/.  U. 

CIVIL  ENGINEERS.-  Macasseyand  Strahan's  Law  relating 
to  Civil  Engineers,  Architects  and  Contractors.— With  a  Chapter 
on  Arhitrations.  Seoond  Edition.  By  L.  Lxvoroszoir  Maoasbict  snd 
J.  A.  Stbahah,  Esqrs.,  BarristerB-at-Law.  Demy  8to.    1897.  12«.  M. 

CIVIL  L A Vlf.— Schuster  on  the  Principles  of  German  Civil 
Law. — By  Ebnxst  J.  Sceusteb,  Esq. ,  Barriater-at-Law.  Demy  Svo. 
1907.  ITel,  12#.  6d. 

COAL.—Cockburn's  [jaw  of  Coal,  Coal  Mining,  and  the  Coal 

Trade,  and  of  the    Holding,  Working,  ^nd   Trading   with 

Minerals   gene^plly.  —  By  Jomr   Hxvbt   Cockbubv,   Solidtdr. 

Royal  8to.    1902.  1/.  16#. 

"  A  book  in  which  the  whole  law  of  miaes  and  mincrali  ie  diMoaed  fnllj  and 
with  oonaiderable  abOitj.**— lew  JournaL 

COLLIERIES  I   (Manaffement    and    Rating  of).— 

Hans  Hamilton  and  Forbes.— Ft^fe  '*  Rates  and  Rating.*' 
COLLISIONS.— Marsden's  Treatise  on  the  I^w  of  Collisions 
at  Sea.— Fifth  Edition.    By RmnirALD  G.  MABSDnr,  Esq.,  Barrister- 
at-Law.    Rojal  Svo.     1904.  U,  lOt. 

COLONIAL  AND  FOREIGN  LAW.-Burge's  Commen- 
taries on  Colonial  and  Foreign'  Laws  Generally  and  In  their 
Conflict  with  each  other.— New  and  Enlarged  Edition.  By 
A.  Wood  Rknton,  Esq. ,  Puisne  Jadge,  Ceylon,  and  Q,  Q.  Phxlldcobb, 
Esq.,  Barrister-at-Law,  assiBted  by  Experts  in  the  sereral  systems  of 
Law.  5  vols.  Royal  Svo.  {Vol,  /.,  1907,  now  ready,)  Net,  SI,  Ss, 
•»•  Full  Proepeetui  on  application. 
Surge's  Colonial  Laws  and  Courts. — With  a  sketch  of  the  Legal 
Systems  of  the  World  and  Tables  of  Conditions  of  Appeal  to  the  Privy 
Council.  Edited  by  A.  Wood  Rkntok,  Esq.,  Puisne  Judge,  Ceylon, 
and  G.  G.  Philuhobb,  Esq.,  Banister-at-Law.     Royal  Svo.     1907. 

Net,  16#. 
COMMISSION.-Hart.— Fi^  «  Auctioneers." 
COMMON  LAW.-Chitty's  Forms.— Tkif  <'  Forms." 
Pollock's    Expansion  of  the   Common    Law.— By  Sir  Fbbdk. 
PoLLOOs,  Bart.,  D.C.L.,  Barrister-at-Iiaw.    Demy  Svo.    1904.       6«. 
**  Every  student  ehoidd  read  this  last  valuable  addition  to  legal  literataie."— 
Law  Timta. 

**  The  lectures  treat  of  the  progress  of  the  common  law  from  early  times  with 
an  eloquence  and  a  wealth  of  illustration  which  alone  would  make  them  fascinating 
leading  for  the  student  of  law  or  history."— Z^w  Journal. 

Shirley.— rid^  "  Leading  Cases." 

Smith's  Manual  of  Common  Law.— For  Practitioners  and  Studenta. 

Comprising  the  Fundamental  Prindples,  with  useful  Practical  Rules 

and  Decisions.    Twelfth  Edition.    By  0.  Sfubldto,  Esq.,  Banister- 

at-Law.    Demy  Svo.    1906.  16«. 

**  The  student  might  use  this  work  as  a  first  book  with  considerable  adnuitage.'* 
—Law  Strident^  Journal. 

*^*  All  ttandard  Law  fTorkt  are  kept  in  Stock,  in  law  eat/ and  other  Hndin^t, 
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COMPANY  LAW.-Qolrand.— rufe**FrenchLaw." 
Hamilton's  Manual  of  Company  Law.    By  W.  F.  IIaxxlxoh,  Esq., 
I1L.D.,  K.O.    Sooond  Edition.    By  the  Author,  assisted  by  Pebot 
TiNi>Ai/-RoBBBXBON,E6q.,BaiTist6r-at-Law.   DemySro.   1901.   l/.U. 

**  A  sonnd  and  eminently  useful  manosl  of  oompaay  \KW,*'—8clieUori^  Journal, 

Palmer's  Company  Law. — AFlraotical  Handbook  for  Lawyers  and 

Business  Men.    With  an  Appendix  containing  the  Companies  Acts, 

1862  to  1900,  and  Rules.    Fifth  Edition.    By  Sir  FaAVOn  BsjiirvoBX 

Pazjcsb,  Barrister-at-Law.    Royal  8ro.    1905.  lit.  6d. 

"  For  the  porpoeee  of  the  ordinaiy  lawyer  or  biuine^a  man  there  is  no  book 
on  this  very  complex  subject  which  we  can  more  confidently  recommend."— 
Law  Joymal, 

"Whatever  Mr.  Palmer  says  on  Company  Law  eomes  stamped  with  aa 
authority  which  few  would  date  dispute."—  Law  HoU». 

"  Palmer's  'Company  Iaw'  is  one  of  the  roost  useful  and  oouTenient  text- 
books on  the  practitioner's  bookshelf /'—Xate  Timtt. 

**  Perhaps  what  practising  lawyers  and  basiness  men  will  Tslne 
most  is  the  preeions  quality  of  practicality."— i««  Qwarteriy  Review. 

Palmer's  Company  Precedents.-^ 

Part  I.  OSSSKAL  F0BM8. 

Promoters,  Prospectuses,  Underwriting,  Agreements,  Memoranda 
and  Articles  of  Association,  Private  Companies,  Employ^'  Benefits, 
Resolutions,  Notices,  Certificates,  Powers  of  Attorney,  Banking  and 
Advance  Securities,  Petitions,  Writs,  Pleadings,  Judgments  and 
Orders,  Reconstruction,  Amalgamation,  Spdcial  Acts.  With  Copious 
Notes  and  an  Appendix  containing  the  Acts  and  Rules.  Ninth 
Edition,  with  Revised  Table  A.  By  Sir  Fbanoib  Bsaufost  Palmbb, 
Barrister- at- Law,  assisted  by  the  Hon.  Cbablbs  Maonaghtbv, 
K.C.,  and  Fbavs  Eyans,  Esq.,  Barrister-at-Law.    Roy.  8vo.     1906. 

W.  16«. 
%*  The  Revised  Table  A  ,  with  Notes  and  Supplementary  Forms, 
separate,  Net^  1«.  6<f. 

"  Despite  his  many  competitors,  Mr.  Palmer  • 

'  Holds  solely  sovereign  sway  and  masterdom/  "—l^aw  Quarterljf  Revino, 

**  No  company  lawyer  can  afford  to  be  without  it,"— Law  Journal, 

Part  n.  WISDINO-irP  F0BM8  AVD  PBACTICE. 

Compulsory   Winding-Up,   Voluntary  Winding-Up,  Winding-Up 

under  Supervision,  Arrangements  and  Compromises,  with  Copious 

Notes,   and  an  Appendix    of   Acts    and  Rules.      Ninth  Edition. 

By  Sir  Fbangib  Bbatttobt  Palxsb,  assisted  by  FsAin  Evans,  Esqr., 

Barriifters-at-Law.    Royal  8 vo.     1904.  1/.  12«. 

'*  T%e  book  par  exceUenee  tot  practitioners.  There  is  nothing  we  can  think  of 
which  should  be  within  the  covers  which  we  do  not  find."— Z^aio  JoumaL 

Part  in.  DEBSVTUBS8  AKD  DSBSNTUBE  STOCK. 

Debentures,  Trust  Deeds,  Stock  Certificates,  Resolutions,  Prospectuses, 
Writs,  Pleadings,  Judgments,  Orders,  Receiverships,  Notices,  Mis- 
cellaneous. With  Copious  Notes.  Tenth  Edition.  By  Sir  FaAjrdS 
Beaufobt  Palmsb,  Bencher  of  the  Inner  Temple.  Royal  8vo. 
1907.  1/.  6«. 

"  The  result  of  much  careful  study Simply  invaluable  to  debenture- 

holden  and  to  the  legal  advisers  of  such  investors.*'— /liminoiai  JVetot. 

Palmer's  Companies  Act,  1007,  and  Limited  Partnerships  Act, 

1907,  with    Explanatory    Notes.— By    Sir   Fkancis    Bbauvobt 

Paliosb,  Bencher  of  the  Inner  Temple.    Royal  8vo.      {In  the  press.) 

\*  All  standard  Law  Works  are  kept  in  Stock,  in  law  ealf  and  other  bindings. 
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COMPANY  l^Ay^-eontinued. 

Palmer's  Private  Companies,  tlieir  Formation  and  Adyantaget; 
being  a  Conoiae  Popular  Statement  of  the  Mode  of  GonTerting  a 
Buflinesginto  a  PriTate  Company.  Twenty-first  Edition.  By  Sir 
F.  B.  Paxjchb,  Barrister-at-Law.     l2mo.     1906.  Nel^  It. 

Palmer's  Shareholders,  Directors,  and  Voluntary  Liquidators' 
Legal  Companion.— A  Manual  of  Every-day  Lav  and  Practice  for 
Promoters,  Shareholders,  Directors,  Secretaries,  Creditors,  Solicitors, 
and  Voluntary  Liquidators  of  Companies  under  the  Companies  Acta, 
1862  to  1900,  with  Appendix  of  useful  Forma.  Twenty-fourth  Edit. 
By  Sir  F.  B.  Palmbb,  Bairister-at-Law.    12mo.    1907.    AW,  2«.  6i. 

COMPENSATION.— Cripps'  Treatise  on  the  Principles  of  the 
Law  of  Compensation.  By  C.  A.  Cbifps,  Esq.,  K.C.  Fifth 
Edition.  By  the  Author,  assisted  hy  A.  T.  Lawbbngb,  Esq., 
Barrister-at-Law.     Royal  8vo.     1905.  1/.  6*. 

*  '*  A  clear  and  practic^jl  expositir  n  of  this  branch  of  the  la,'m."^Solieitor^  Journal. 
**  There  are  few  men  wfause  practical  knowledge  of  the  subject  exceeds  that  of 
the  learned  author."— Law  Quarterly  Review. 

COMPOSITION  DEEDS.— Uwrance.—  rM2#  «  Bankruptoy." 

CONDITIONS  OF  SALE.— Farrer.- Tuf^r  <<  Vendors  k  Pur- 
chasers." 
Webster.—  Vide  "  Vendors  and  Purchasers." 

CONFLICT  OF  LAWS.- Dicers  Digest  of  the  Uw  of 
England  with  reference  to  the  Conflict  of  Laws. — By  A.  V. 
DiOBT,  Esq.,  K.G.,  B.G.L.  With  Notes  of  American  C^ses,  by 
Professor  Moobb.    Royal  8vo.     1896.  1/.  10«. 

CONSTITUTION.— Anson's  Law  and  Custom  of  the  Constitu- 
tion. Third  Edition.  By  Sir  Williax  R.  Amoir,  Bart.,  Barrister- 
at-Law.     3  vols.    Demy  Svo.    Vol.  II.  Part  I.    The  Crown.    1907. 

Net,  10#.  (bl. 

CONSTITUTIONAL  LA V^.~  Ridges*  Constitutional  Law  of 
England. — By  E.  Wavell  Ridoes,  Esq.,  Barrister-at-Law.  Demy 
Svo.     1005.  12«.  6<f. 

*' .  .  .  We  think  thifi  book  will  he  found  a  ver>'  uneful  ooropendium  of  con- 
edtutional  law.  The  more  especially  hs  it  enables  the  student  to  obtain  a 
completer  view  of  the  whole  field  than  i«  obtainable  from  any 
other  book  with  which  we  are  acquainted."— ^ur  S'oUs. 

*'Mr.  RidffCfl  ban  pruduced  a  b<x>k  which  will  rank  hi^h  aa  a  practical  gnide 
on  matters  constitutional  and  poLtir'al  .  .  .  the  book  is  an  able  and  practical 
contribution  to  the  study  of  oonsUtutional  Iom,^*— Solicitors*  Jouinul. 

CONTRACT  OF  SALE.-Blackburn.-ru/««' Sales.*' 
Moyie's  Contract  of  Sale  in  the  Civil  Law.— By  J.  B.  Motlb, 
Esq.,  Barristor-at-Law.    Svo.    1892.  10«.6<i. 

CONTRACTS*— Addison  on  Contracts.— A  Treatise  on  the  Law 
ol  Contracts.  Tenth  Edition.  By  A.  P.  Pxbosval  Kbep  and  Wuxiam 
E.  GoBOON,  Eeqrs.,  Barristers -at- Law.    Royal  8?o.     1903.      2/.  2«. 

**  Essentially  the  practitioner's  text-book."— Law  Journal. 
"  Among  all  the  works  on  Contracts,  there  ia  none  more  useful  to  the  practi- 
tioner than  Addiaon."— Xaio  Times. 

Anson's  Principles  of  the  English  Lawof  Contract.— By  Sir  W.R. 
Amoir,  Bart.,  Barrister-at-Law.    Eleventh  Edit.    1906.         10«.  M. 
Pry,_^ui^  •<  Spedfio  Performance." 

*«*  All  standard  Law  Worki  art  kept  in  Stocky  tn  law  ea{f  and  other  hindinge^ 
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COHTRACTS-continmd. 

Leake*8  Law  of  Contracts.— PrinoiplM  of  the  Law  of  Contract*. 
By  the  late  8.  Mabtin  Lsaxb.  Fifth  Edition.  By  A.  E.  Baiwaix, 
Esq.,  Banister-at-Law.    Royal  8to.     1906.  1/.  12«. 

**  The  hi«rh  standArd  attained  in  the  fonner  iMuee  haa  been  well  rastained, 
•ad  the  work  earefnllT  renaed  and  brought  well  up  to  dute."— Law  TSme§. 

"  A  fuU  and  reliable  guide  to  the  principle!  of  the  EngUah  Iaw  of  Contxact.' 
— Law  Joumnf. 

"  Admirably  luited  to  aenre  the  pnrpoae  of  the  practitioner  ....  the  work 
ia  complete,  accuiate,  and  eaay  of  reference."— ^/io/or**  Journal. 

Pollock's  Principles  of  Contract.— A  Treatise  on  the  General 
PrJnoiplee  oonoeming  the  Validity  of  Agreements  in  the  Law  of 
England.  8eventh  Edition.  By  Sir  Fbbdebics  Pollooz,  Bart., 
Barri«ter-at-Law,  Author  of  **  The  Law  of  Torts,"  **  Digest  of  the 
Law  of  Partnership,"  &o.    Demy  8vo.     1902.  W.  8«. 

**  A  work  whidk,  in  our  opinion,  ahowa  great  ability,  a  diaceming  inteUect,  a 
comprehenaiTe  mind,  and  palnataking  industry.' *—Z«a«0  JoumtU. 

CONVEYANCING.  — Brickdale   &    Sheldon.  —  rt<f#  "Land 
Transfer." 
Dickins'  Precedents  of  General  Requisitions  oil  Title,  with  Ex- 
planatory Notes  and  Obsenrations.    Second  Edition.    By  Hbsbbbt 
A.  DiOKiNB,  Esq.,  Solioitor.    Royal  l2mo.     1898.  bt. 

**  We  cannot  do  better  than  adviae  every  lawyer  with  a  oonyejandng  praetioe 
to  pnrchaae  the  little  book  and  place  it  on  hia  ahelvea  forthwith/'— Ziov  NoU§. 

Farrer. —  Vi<U  **  Vendors  and  Purchasers." 

Greenwood's  Manual  of  the  Practice  of  Conveyancing.  To 
which  are  added  Concise  Common  Forms  in  Conveyancing. — Ninth 
Edition.  Edited  by  Habbt  Grbenwood,  M.A.,  LL.1).,  Esq., 
Barrister-at-Law.    Roy.  8vo.     1897.  II 

**  We  ahonld  like  to  eee  it  placed  by  hia  principal  In  the  handa  of  eregry  articled 
derk.    One  of  the  moat  naef  iil  practical  worka  we  haye  CTer  aeen.**— Low  8iu.  Jo. 

Hogg's  Precedents  of  Conveyancing  Documents  for  Use  in 
Transactions  Relating  to  Registered  Land  under  the  Land 
Transfer  Acts,  1875  &  1897.— With  Notes.  By  Jaxes  Edwabd 
Hooo,  Esq.,  Barrister-at-Law.    Royal  8vo.     1907.  12«.  6d. 

Hood  and  Challis' Conveyancing,  Settled  Land,and  Trustee  Acts, 
and  other  recent  Acts  affecting  Conyeyancing.  With  Commentaries. 
Sixth  Edition.  By  Pebct  F.  Whbelbb,  afuu^ted  by  J.  I.  Stislino, 
Esqrs.,  Barristers-at-Law.     Royal  8 vo.     1901.  I/. 

**Tbia  ia  the  beat  collection  of  conveyancing  atatutea  with  which  we  are 
acquainted.  .  .  .  The  excellence  of  the  comroentariee  which  form  part  of  thia 
book  ia  ao  well  known  that  it  needs  no  recommendation  from  ua."— Law  Journal, 

Jackson  and  Qosset's  Precedents  of  Purchase  and  Mortgage 
Deeds.— By  W.  Howulnd  Jacsbov  and  Thobold  Gosbbt,  Esqrs., 
Barristers-at-Law.    Demy  8vo.     1899.  7<.  6d. 

Prideaux's  Precedents  in  Conveyancing— With  Dissertations  on 
its  Law  and  Practice.  19th  Edition.  By  Jomr  Whitooicbb  and 
BzNJAXZW  Lbnnabd  Chsbbt,  Esqr^.,  Barristers-at-Law.  2  vols. 
Royal  8yo.     {October)  1904.  3/.  10«. 

'Prideanx '  ia  the  beat  work  on  ConTeyandng."— />aw  Jonmal, 

Accurate,  condae,  dear,  and  comprehenaiTe  in  acope,  and  we 

treatiae  npon  Conveyancing  whidi  ia  ao  generally  naefnl  to  the  practitioner.*'— 


"  Accurate,  condae,  dear,  and  comprehenaiTe  in  acope,  and  we  know  of  no 
Batiaenpoi 
Lay  Timet. 

"  The  diaaertationa  will  retain  their  time-honoured  reputation."— Low  Journat. 

Strachan's  Practical  Conveyancing.  By  Waiaxb  Stsaohah,  Esq., 

Barrister-at-Law.    Royal  12mo.     1901.  St.  Sd. 

Webster.— r»<fo  "  Vendors  and  Purchasers." 

Wolstenholme.— rii/i?  "Forms." 

%*  All  ttattdard  Law  Worht  are  kepi  in  Stock,  in  law  ca^ and  other  bindings. 
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CORONERS. — Jervis  on  Coroners.— With  Formfl  and  Precedents. 
Sixth  Edition.  By  E.  K.  Mblshsdcbb,  Esq.,  Barrister- at- Law. 
Post  8yo.     1898.  I0«.  6d. 

COSTS.— Johnson's  Bills  of  Costs. — With  Orders  and  Rules  as  to 

Costs  and  Court  Fees,  and  Notes  and  Decisions  relating  thereto. 

By  HoaiOB  Maxwell  Johnson,  Esq.,  Barrister-at-Law.     Second 

Edition.    Boyal  8to.     1901.  U.  15«. 

Webster's  Parliamentary  Costs.— Frirate  Bills,  Election  Petitions, 

Appeals,  House  of  Lords.    Fourth  Edition.    By  0.  Cayanaoh,  Esq., 

Barrister-at-Law.    Post8yo.     1881.  U. 

COUNTY  COURTS.— The  Annual  County  Courts  Practice, 

1908.     By  His  Honour  Judge  Smtlt,  E.C,  assisted  by  W.  J. 

Bbooxs,  Esq.,  Barrister-at-Law.    2  yols.      Demy  Svo*.  1/.  6t. 

*J^  A  thin  paper  edition  in  1  Vol,  may  be  had,  price  25«. ;  or, 

on  Lidia  paper,  3«.  6d.  extra. 

**  Inyalaable  to  the  Comity  Court  practitioner."— Xaio  Journal, 

COVENANTS.— Hamilton's  Concise  Treatise  on  the  Law  of 
Covenants.— Second  Edition.  By  G.  Bixownr  Hixzuxoir,  Esq., 
Barrister-at-Law.    Demy  8yo.     1904.  IOj.  6<^. 

"  We  welcome  the  second  edition  of  a  rery  neeful  book."— Lato  Journal, 

CRIMINAL  LAV^.—Archbold's  Pleading,  Evidence  and  Prac- 
tice in  Criminal  Cases.— With  the  Statutes,  Precedents  of  Lidict- 
ments,  &o.  Twenty-third  Edition.  By  Wqxiaic  F.  Grazes  and  Guy 
Stkphsnbon,  Esqrs.,  Barristers- at-Law.    Demy  8to.    1905.     1/.  \5s. 

**  This  book  U  quite  indispensable  to  eyeryone  engaged  in  the  pmctice  of  the 
Criminal  Law."— So;iator«»  Journal, 

**  An  edition  which  bean  eyery  evidenoe  of  a  roost  thoroofh  and  painstaking 
care  to  bring  it  down  to  date,  and  to  render  it  as  indispensable  and  reliable  as  it 
has  been  in  the  past.    The  index  is  more  complete  than  ever.**— -Law  Tintet. 

Bowen-Rowlands  on  Criminal  Proceedings  on  Indictment  and 
Information  (in  England  and  Wales).— By  E.  Bowsn-Rowlakdb, 
Esq.,  Barrister  at-Law.    Demy  Svo.     1904.  I2t.  6d. 

"  An  inyalnable  source  of  information  and  a  safe  guide."— iVzU  Mall  OazeUe, 

Chitty's  Collection  of  Statutes  relating  to  Criminal  Law.— (Re- 
printed from '  *Chitty's  Statutes.")  With  an  Introduction  and  Index. 
By  W.  F.  Craiss,  Esq.,  Barrister-at-Law.  Royal  Svo.    1894.      10«. 

Disney  and  Qundry's  Criminal  Law.— A  Sketch  of  its  Principles 
and  Practice.  By  Hsmbt  W.  Disnst  and  Habold  Gukdbt,  Esqrs., 
Barristers-at-Law.    Demy  Svo.     1S95.  7«.  6<i. 

Kenny's  Outlines  of  Criminal  Law.  3rdEd.  Demy  Svo.    1907.    10«. 

Kenny's  Selection  of  Cases  Illustrative  of  English  Criminal 
Law.— Demy  Svo.     1901.  12*.  W. 

Kershaw's  Brief  Aids  to  Criminal  Law.— With  Notes  on  the  Pro- 
cedure and  Evidence.  By  HxiAX)ir  Kxbsbaw,  Esq.,  Barrister-at- 
Law.    Royal  12mo.     1897.  3«. 

Mews'  Digest  of  Cases.— rtrf<?  "  Digests. " 

Roscoe's  Digest  of  the  Law  of  Evidence  in  Criminal  Cases. — 

Thirteenth  Edition.      By  Hsbman  Cokex,  Esq. ,  Barrister-at-Law. 

Demy  Svo.     1908.  {In  the  pi-ess.)    1/.  llj.  6<f. 

•,•  AU  standard  Law  Workt  am  htpi  in  Stock,  in  law  eat/  and  other  bindings. 
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CRIMINAL  l^A'W-continued. 
Russell's  Treatise  on  Crimes  and  Misdemeanors.— SUth  Edit. 
By  HoRAOB  Skftb,  Esq.,  Metropolitan  Police  MagiBtrate,  and  A.  P. 
PsBdCTAL  Kkxp,  Esq.    3toU.    B07.8VO.    189G.  6l.l69.6d, 

Warburton.— ruitf  *'  Leading  Cases/' 

CROWN  PRACTICE.— Robertson  on  the  Crown.  — Tlie 
Law  and  Practice  of  Civil  Proceodinga  by  and  agaiost  the  Crown 
and  Departments  of  the  Covemment.  By  G.  Stuabt  RoBEBTSOiry 
Enq.,  Barri8ter-at-Law.     Royal  8vo.     1908.     {In  the prtM.) 

CUSTOMS.  —  Highmore's  Customs  Laws:  including  the 
Customs  Consolidation  Act,  1876,  with  the  Enactments  amend- 
ing and  extending  that  Act,  and  the  present  Cudtoms  Tariff  for 
Great  Britain  and  Ireland ;  also  the  Customs  Laws  and  Tariff  for 
the  Isle  of  Man  ;  with  other  Enactments  affecting  the  Customs,  and 
Notes  of  the  Decided  Cases.  Second  Edition.  By  Nathaniel  J. 
HiQixxoBE,  Es^i.,  of  the  Middle  Temple,  Barrister-at-Law,  Solicitor 
for  His  Majesty's  Customs      Demy  8vo.     1907.  6«. 

DEATH  DUTIES.— Freeth's  Acts  relating  to  the  Estate  Duty 
and  other  Death  Duties,  with  an  Appendix  containing  the  Roles 
Regulating  ProceediDgsin  Kd gland,  Stotlnnd  and  Ireland  in  Appeals 
under  the  Acts  and  a  List  of  the  I*^tate  Duty  Forms,  with  copies  of 
some  which  are  only  iKsued  on  Special  Application.  Third  Edition. 
By  Eybltn  Freetb,  Esq. ,  Registrar  of  £state  Duties  for  Ireland. 
Demy  8vo.     1901.  12<.  6d. 

**  llie  official  pomtion  of  the  Author  renden  bin  opinion  on  questions  of  prooe- 
duit;  of  great  value.*'— Solicitors'  Journal, 

Harman's  Finance  Act,  1894,  and  the  Acts  amending  the  same 
so  far  as  they  relate  to  the  Death  Duties,  and  more  espe- 
cially to  Estate  Duty  and  Settlement  Estate  Duty.  With  an 
Introduction  and  Notes,  and  an  Appendix.  By  J.  E.  Habxait,  Esq., 
Barrister-at-Law.    Second  Edition.     Roy.  12mo      1903.  6«. 

DEBENTURES  AND  DEBENTURE  STOCK.-Palmer. 
—  Vide  *'  Company  Law.*' 

DECISIONS  OF  SIR  GEORGE  JESSEL.-Peter's  Ana- 
lysis  and  Digest  of  the  Decisions  of  Sir  George  Jessel ;  with 
Notes,  &c.  By  Apslet  Pstbb  Petxb,  Solicitor.  Demy  Svo.   1883.   16«. 

DIARY.— Lawyer's  Companion  (The)  and  Diary,  and  London 
and  Provincial  Law  Directory  for  1908.— For  the  use  of  the  Legal 
Profession,  Public  Companies,  Justices,  Merchants,  Estate  Agents, 
Auctioneers,  &c.,  &c.  Edited  by  Edwin  Layman,  Esq.,  Barrister-at- 
Law  ;  and  contains  Tables  of  (Josts  in  the  High  Court  of  Judicature 
and  County  Court,  &c. ;  Monthly  Diary  of  County,  Local  Government, 
and  Parish  Business;  Oaths  in  Supreme  Court;  Summary  of  Sta- 
tutes of  1907  ;  Alphabetical  Index  to  the  Practical  Statutes  since  1820; 
Schedule  of  Stamp  Duties ;  Legal  Time,  Interest,  Discount,  Income, 
Wages  and  other  Tables ;  the  New  Death  Duties ;  and  a  variety  of 
matters  of  practical  utility :  together  with  a  complete  List  of  theEnglish 
Bar,  and  London  and  Country  Solicitors,  with  date  of  admission  and 
appointments.  Publibbsd  Aitkuazxt.  Sixty-second  Issue.  1908. 
Issued  in  the  following  forms,  octayo  size,  strongly  bound  in  cloth  : — 

1 .  Two  days  on  a  page,  plain 6*.0d. 

2.  The  above,  xntbblxavxd  with  plain  paper        .        .        .        .70 

3.  Two  days  on  a  page,  ruled,  witn  or  without  money  columxis     .  6  6 

4.  The  above,  with  money  columns,  iNTSBLKAysD  with  plain  paper  8   0 
6.  Whole  page  for  each  day,  plain 7  6 

{Continue  on  next  page  ) 

%*  All  standard  Law  Workt  are  kept  in  Stock ,  in  late  calf  and  other  bindings. 
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DIARY— continued. 
9.  The  above,  xhtkbleavsd  with  plain  paper        ....  9«.6<f. 

7.  Whole  page  for  each  day,  ruled,  with  or  without  money  oolunms  8  6 

8.  The  above,  intbbls^vkd  with  plain  paper        ...  10   6 
0.  Three  days  on  a  pafre,  ruled  blue  lineR,  without  money  columnfl.  3  6 

10.  Whole  page  for  each  day,  plain,  without  Directory  .  ,  .30 
P9"  A  great  many  additional  Tables  have  recently  been  added,  and  in 
thif  iiine  are  inolnded  tvo  additional  Tablei,  namely,  Son- 
eontentioni  Probate  Coits  to  be  allowed  to  Proctori,  Solieitori  and 
Attorneys -(1)  in  respect  of  Personal  Estate  of  Testator,  and  (2) 
Personal  Estate  of  Intestate. 

A  List  of  Barristers  in  the  Provinces,  with  Towns  alphabetically 
arranged,  has  bean  added. 
Tht  Diary  eontaint  memoranda  of  Legal  Buiiness  throughout  the  Tear^  with 
an  Index  for  ready  reference. 
"  The  legal  Whitaker."— 5a<Mrrf<?y  Review. 

"  The  amoimt  of  informatinn  packed  within  the  oovera  of  this  well-known 
book  of  reference  i»  almost  inf-ri'ifible.  In  addition  to  the  Diary,  it  oontaina 
nearly  800  paffee  of  dnnely  prinf  od  matter,  none  of  which  onld  be  omitted  without^ 
perhapa,  detracting  from  the  ueefulnem  of  the  book.  The  pQblishers  ecem  to 
have  made  it  their  aim  to  include  in  the  Companion  every  item  of  information 
whidi  the  most  exacting  biwyer  oonld  reasonably  expect  to  find  in  its  papcs,  and  it 
may  safely  be  said  that  no  practinne  noiicitor,  who  has  ezperienoed  the  luxury  of 
haTinff  it  at  his  elbow,  will  ever  be  likely  to  try  to  do  without  it,"— Late  Journal. 

DICTIONARY. — Stroud's  Judicial  Dictionary,  or  Interpreter 

of  Words  and  Phrases  by  the  British  Judges  and  Parliament.— 

Second  Edition.     By  F.   Steoud,  Eeq.,  Barrister-at-Law.     3  yolc. 

Roy.  8vo.     1903.  il.  4*. 

*^  A  Bupplemciital  Vulumc  to  end  of  1906  is  in  preparation. 

*'  Must  find  a  place  in  every  law  libraiy.  It  ia  difficult  to  exagg«>rate  its  nso- 
fulncfts.  ...  is  invaluable,  not  only  as  a  labour-saving'  machine,  but  as  a  real 
contribution  to  If>gal  literature.  ...  a  sttindird  classic  uf  the  law." — /^w  Journal. 

•*  An  aiitboritjitive  dicti  .nary  of  the  Enj?li.sh  languase."—  Law  Times. 

''This  judicial  dictio^^ary  is  pre-eminently  a  ground  from  which  may  be  ex- 
trscted  Kuggehtioos  of  the  greatest  utilitv,  not  merely  lor  the  advocate  in  court, 
but  also  for  the  practitioner  who  haa  to  aayiae."— Solicitor^  Journal. 

The  Pocket  Law  Lexicon. — Explaining  Technical  Words,  Phraaes 

and  MaxiniB  oi  the  English,  Sootoh  and  Boman  Law.  Fourth  Edition. 

By  Joseph  E.  Mobius,  Esq.,  Barrister- at-Law.     1905.  6«.  6d. 

**A  wonderful  little  legal  Dictionary."— /adtfrsMMr**  Law  Siudente  Journal. 

Wharton's  Law  Lexicon. — Forming  an  Epitome  of  the  Law  of  Eng- 
land, and  containing  full  Explanations  of  Technical  Terms  and 
Phrases,  both  Ancient  and  Hodem,  and  Commercial,  with  selected 
Titles  from  the  Civil,  Scots  and  Indian  Law.  Tenth  Edition. 
With  a  New  Treatment  of  the  Maxims.     By  J.  M.  Lslt,  Esq., 

Barrister-at-Law.    Snper-royal  8vo.    1902.  1/.  18j. 

"  An  encyclopeedla  of  the  law." 

"  The  new  edition  seems  to  us  to  be  very  complete  and  perfect,  and  a  copy 
of  it  should  be  procurtni  by  every  practi^iog  solicitor  without  delay.  A  better 
Talue  for  his  monev  in  the  law  book  market  a  practitioner  could  not,  we  are  sure, 
get.  Of  the  many  books  we  have  to  refer  to  in  our  work  no  volume  is,  we  believe, 
more  often  taken  down  from  the  shelf  than  *  Wharton.'  **^Late  Notes. 

DIGESTS. 

XEW8*  DieEBT  07  SK0LI8H  CASS  LAW.— Containing  the  Reported 

Decisions  of  the  Superior  Courts,  and  a  Selection  from  those  of  the 

Irish  Courts,  to  the  end  of  1897.     (Being  a  New  Edition  of  '  *  Fisher's 

Common  Law  Digest  and  Chitty*B  Equity  Index. ")  Under  the  general 

Editorship  of  John  Msws,  Barrister-at-Law.   16  toIs.  Boy.  8vo.  £20 

{Bound  in  half  calf  gilt  top,  £3  net  extra.) 

"  A  yaat  undertaking  ....  indispensable  to  lawyers."— T%«  Times. 

*^*  AU  standard  Law  Worka  are  kept  in  Stocky  in  law  caff  and  other  bindings, 
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DIQESTS—Pontinued. 

The  Annual  Digest  from  1898  to  1906.— By  Jokv  Mbws,  Esq., 

Barrister-at-Law.    Royal  8yo.  each  16$, 

%*  This  Digest  is  also  iaaued  quarterly,  each  i>art  heing  cumulatire. 

Price  to  Subscribers,  for  the  four  parts  payable  in  advafiee^  net  17«. 

"  The  praetioe  of  the  Uw  wfthoat  Hewi*  AiumiaI  would  be  almoet  an  impoe- 
■ibility.'*— Latr  Times. 

Mews'  Digest  of  Cases  relating  to  Criminal  Law  down  to  the 
end  of  1897.— By  Jokv  Mswb,  Esq.,  Barrister-at-Law.  Royal 
8vo.     1898.  1/.  6«. 

Law  Journal  Quinquennial  Digest,  1901-1905.— An  Analjrtioal 
Digest  of  Gases  Published  in  the  Law  Journal  Reports,  and  the  Law 
Reports,  during  the  years  1901-1905,  with  references  to  the  Statutes 
passed  during  the  same  period.  By  Jaxbs  S.  HsiinsBSOir,  Eitq-, 
Barrister-at-Law.     1906.  1/.  10«. 

Woods  and  Ritchie's  Digest  of  Cases,  Overruled,  Approved, 
and  otherwise  dealt  with  In  the  English  and  other  Courts: 
with  a  selection  of  Extracts  from  Judgments  referring  to  such  Cases. 
By  W.  A.  O.  Woods,  LL.B.,  and  J.  Ritchie,  M.A.,  Esqrs., 
Bairistcrs-at-Law. — Founded  on  **Dale  and  Lehmann*s  Digcnt'of 
Cases  Orerrulod.  &c."     3  Vols.     Royal  8vo.     1907.  6/.  be, 

DISCOVERY.— Bray's  Digest  of  the  Law  of  Discovery,  with 
Practice  Notes.— By  Edwabd  Bbat,  Esq.,  Barrister-at-Law. 
Demy  8vo.     1904.  Net,  3#. 

DISTRESS.— Oldham  and  Foster  on  the  Law  of  Distress.— A 
Treatise  on  the  Law  of  Distress,  with  an  Appendix  of  Forms,  Table 
of  Statutes,  Ac.  Second  Edition.  By  Abtbub  Oudbax  and  A.  La 
TbobbFostsb,  Esqrs.,  Barristcrs-at-Law.  Demy  8yo.    1889.         18«. 

DISTRICT  COUNCILS.-Chambers' Digest  of  the  Uw  relat- 
ing to  District  Councils,  so  far  as  regards  the  Constitution,  Powers 
and  Duties  of  such  Councils  (including  Municipal  Corporations)  in 
the  matter  of  Public  Health  and  Local  Covemment.  Ninth  Edition.  — 
By  C  F.  Ceaxbebs,  Esq.,  Barrister-at-Law.  Royal  8vo.    1896.    10«. 

DIVORCE.— Browne  and  Powles'  Law  and  Practice  in  Divorce 

and  Matrimonial  Causes.— Seventh  Edition.    By  L.  D.  Powlkb, 

Esq.,  Barrister-at-Law,  Probate  Registrar,  Norwich.    Demy  8vo. 

1905.  1/.  6*. 

**The  pracUUaner'a  ctandard  work  on  diyoroe  pnustioe."— Zow  Quof,  Bee, 

EASEMENTS.— Qoddard's  Treatise  on  the  Law  of  Ease- 
ments.—Bt  John  Lktboubit  GkmnABD,  Esq.,  Barrister-at-Law. 
Sixth  Edition.    Demy  8vo.     1904.  U,  5,. 

"Nowhere  has  the  mibject  been  treated  so  ezhauttiydT,  and,  we  may  add, 
•0  adentillcaUy.  as  by  Mr.  Ooddard.  We  recommend  it  to  the  most  oareful  study 
of  the  law  student,  as  well  aa  to  the  hbrary  of  the  practitioner."— Lom  Tmts, 

Innes'  Digest  of  the  Law  of  Easements. — Seventh  Edition.    By 

L.  C.  Imrn,  lately  one  of  the  Judges  of  Her  Majesty's  High  Court 

of  Judicature,  Madras.    Royal  r2mo.     1903.  7«.  dd, 

"  Of  much  use  to  students.*'— Lav  Notes. 

**  This  presents  the  law  in  a  series  of  clearly  enunciated  propositions,  which 
are  supported  by  examples  taken  in  general  from  decided  oases."— ^o/Mtor** 
JcmnuU. 

*«*  AlleUmdard  Law  Worke  are  kept  in  Stock,  in  law  calf  and  other  himdinge. 
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EASBMRHTS-<fonHnued, 
Roscoe's  Easement  of  Light. — A  Digest  of  the  Law  relating 
to  the  Easenfient  of  Light. — With  an  Historical  Introdaction. 
and  au  Appendix  containing  Practical  Hints  for  Architects  and 
Sorveyors,  Observations  on  the  Bight  to  Air,  Statutes,  Forms 
and  Flans.  Fourth  Edition.  £7  Edwasd  StaitZiST  Roscoe,  Esq., 
Barrister- at- Law,  Admiralty  Registrar  of  the  Supreme  Court, 
Author  of  *<  A  Digest  of  Building  Cases,'*  ^'Admiraltj  Practice,'* 
&c.    DemySvo.     1904.  7t.6d. 

**  A  mo6t  lueful  little  work." — Law  JoumaJ, 

^'  A  clear  and  practical  digost  of  the  law."— Zaw  Timet, 

ECCLESIASTICAL  LA V^.~Phillimore's Ecclesiastical  Law 
of  the  Church  of  England.  By  the  late  Sir  Robkbt  Phzlldcobz, 
Bart.  Second  Edition,  by  his  son  Sir  W.  G.  F.  Pbuxikobb,  Bart., 
assisted  by  C.  F.  Jsxxxxt,  Bairister-at-Law.  2  toIb.  Royal  8yo. 
1695.  PublUhed  at  S/.  3«..  reduced  to^  net,  \l,  5«. 

"  Everything  that  the  eodeaiastical  lawyer  can  possibly  need  to  know."— 
Law  Journal, 

Whitehead's  Church  Law. — Being  a  Concise  Dictionary  of  Statutes, 

Canons,  Regulations,  and  Decided  Cases  affecting  the  Clergy  and 

Laity.  Second  Edition.    By  Behjajun  WniTBHBiJ),  Esq.,  Barrister- 

at-Law.    DemySvo.     1899.  10«.  6<f. 

"  A  perfect  mine  of  learning  on  all  topics  eodeaiastical."— />ail;y  Telegraph, 

"  A  000k  which  will  be  useful  to  lawyers  and  laymen."— Z.aw  Thnea, 

ELECTIONS.-— Day^s  Election  Cases  In  1892  and  1893.— B^g 
a  Collection  of  the  Points  of  Law  and  Practice,  together  with  Reports 
of  the  Judgments.  By  S.  H.  Day,  Esq.,  Barrister-at-Law,  £ditor 
of  ''  Rogers  on  Elections."    Royal  12mo.     1894.  7«.  6i. 

Hedderwick's  Parliamentary  Election  Manual  1  A  Fraotioal 
Handbook  on  the  Law  and  Conduct  of  Parliamentary  Eleotioni 
in  Great  Britain  and  L^land,  designed  for  the  Instruction  and 
Guidance  of  Candidates,  Agents,  Canvassers,  Volunteer  Assistants, 
&o.  Second  Edition.  By  T.  C.  H.  Hbddbbwioz,  Esq.,  Barrister-at- 
Law.  Demy  l2mo.  1900.  10«.  6<f. 
"  The  work  ia  pre-eminently  practical,  condae  and  tleax."— Solicitor^  Journal, 

Hunt's  Metropolitan  Borough  Councils  Elections:  A  Guide  to 
ihe  Election  of  the  Mayor,  Aldermen,  and  Councillors  of  Metropolitan 
Boroughs.  ByJoHi7HuNT,£sq.,Bar.-at-Law.  DemySvo.  1900.  di,6d. 

Rogers'  Law  and  Practice  of  Elections. — 

Vol.  I.  Rboistilition,  including  the  Praodoe  in  Registration 
Appeals;  Parliamentary,  Munici^,  and  Local  Government;  with 
Appendices  of  Statutes,  Orders  m  Council,  and  Forms.  Sixteenth 
Edition  ;  with  Addenda  of  Statutes  to  1900.  By  Maxtbiob  Powbcl, 
Esq.,  Bairister-at-Law.    Royal  12mo.     1897.  1/.  1j. 

"  The  practitioner  will  find  within  these  ooven  everything  which  he  can  be 
expected  to  know,  well  azranged  and  carefully  stated."— Zi<no  Timee, 

Vol.  II.  Pasliaioentabt  ELEcnons  and  Pbtitions  ;  with  Appen- 
dices of  Statutes,  Rules  and  Forms,  and  a  Precedent  of  a  Bill  of  Costs. 
Eighteenth  Edition.  By  C.  Willouohby  Williaxb,  Esq.,  Barrister- 
at-Law.    Royal  12mo.     190G.  1/.  1«. 

"  The  acknowledgped  authori^  on  election  law."— Law  Journal. 

**The  leading  book  on  the  difficult  subjecti  of  elections  and  election  peti- 
tions."—Laic  Timet. 

**  We  have  nothing  but  pniae  for  this  work  as  a  trustworthy  guide  for  candi- 
dates and  agents."— ^'o^ktior**  Journal. 

Vol.  III.  Municipal  and  othbb  EusoraoNS  and  Pbtitionb,  with 
Appendices  of  Statutes,  Rules,  and  Forms,  and  a  Precedent  of  a 
Bill  of  Costs.  Eighteenth  Edition.  By  C.  Willouohby  Williaxs, 
Esq.,  assisted  by  G.  H.  B.  Kenbick,  Esq.,  LL.I).,  Baixisters-at- 
Law.     Royal  12mo.     1906.  1/.  U, 

**  A  complete  guide  to  local  elections."— &>^'cttor«'  Journal. 

*^*  Jll  ttemdard  Law  JTorki  art  kspt  m  Sioek,  in  law  ea(f  and  other  hmding$. 
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EMPLOYERS'  LIABILITY.- Knowles.-rirfff  "Workmen's 
Compeneation.*' 

ENGLISH  LAV^.— Campbeirs  Principles  of  English  Law. 
Founded  os  Black8tone*8  Coiumeotaries.  By  Bobebt  Cajcpbell,  EfK)., 
Barrister-at-Law,  Editor  of  *' Ruling  CascB,"  &o.  Demy  8vo. 
1907.  20«. 

'•  It  in  a  {?ood  work,  thi^,  and  nbly  wi  itten,  and  wo  can  thoroujthlv  recommrad 
—  we  wou  d  go  further  and  >ny.  advise— to  all  Ntudf>ntH  of  English  Uw  a  careful 
and  oonscientiouH  poruMal  of  it-*  papo*!." — Law  Stwit^fg'  Journal,  July,  1907. 

'*  The  proirad  covered  i«  practically  that  occupied  by  Stephen'H  Cummontariee, 
and  for  comploteneHu  and  dearniHn  of  expomtion  theHe  edx  hundred  odd  pa^cs 
compare  very  favourably  irdotHl  with  the  older  work  "— Z-air  A*o/r«,  July,  1907. 

•*  A  work  of  all-round  exeeJl*^nce.  which  raav  be  cominfnded,  not  only  to  the 
ntudent.  but  al*o  to  the  fully  qu  ilitled  lawyer.  In  conclusion,  one  may  Ktate  that 
the  index  in  a  safe  and  a  sure  guide  to  the  contents  of  the  hoLk**— Law  Magaainf^ 
August,  1907. 

Pollock  and  Maitland's  History  of  English  Law  before  the  time 
of  Edward  I.  By  Sir  Fbkdbbick  Pollock,  Bart.,  and  Fbbd.  W. 
Mattland,  Esq.,  Barristers-at-Law.  Second  Edition.  2  yols.  roy. 
8vo.     1898.  21. 

ENGLISH  REPORTS.    He-issue  of  all  Deoisions  prior  to  1866. 

To  be  completed  in  about  150  Volames.   Royal  8yo.    Issued  monthly. 

Now  IsBUto. 

House  of  Lobm  (1694  to  18-56).     11  Vols.    Half-bound.         Net,  22/. 

Pbivt  Council  (Including  Indian  Appeals)  (1809  to  1872).    9  Vols. 

Half-bound.  Vet,  \Zl  10«. 

CuAKOEBT  (Including  Collateral  Report**)   (1657  to   1866).    27  Vols. 

Half-bound.  Net,  40/.  lOf. 

Rolls  Court  (1829  to  18GG).     8  Vols.     Half-bound.  NH,  12/. 

Vice- Chakckllobs' CouBTs  (1815— 1866).     16  Vols.    Half-bound. 

Net,  2U. 

Now  PUBLISHIWO. 

KiNo*R  Bench  and  Queen's  Bench  (1378 — 1865).  Complete  in  about 
40  Vols.  Net,  per  vol.,  1/.  lOt. 

\*  The  Volumes  are  not  sold  separately.    Prospectus  on  application. 
"  We  can  speak  nnhedtatinKly  of  the  advantoji^  to  the  lawyer  of  the  pomes- 
eion  of  this  excellent  reprint  of  all  the  English  reports.*'— 5oiic«tor**  Journal. 

EQUITY,  md  Vide  CHANCERY. 
Seton's  Forms  of  Judgments  and  Orders  In  the  High  Court  of 
Justice  and  in  the  Court  of  Appeal,  having  especial  reference  to 
the  Clianccry  Division,  with  Practical  Notes.  Sixth  Edition.  By 
Cecil  C.  M.  Dale,  E»q.,  Barrister- at- Law,  W.  Tiwdal  King,  Esq., 
a  Rogistrar  of  the  Supreme  Court,  and  W.  O.  Gk>LT)ecHiai>T,  Esq., 
of  the  lUjgistrars*  OfHce.     In  3  vols.    Royal  8vo.     1901.  6/.  6«. 

"The  new  edition  of  'Seton*  is  from  every  point  of  view,  indeed,  a  most 
valuable  and  indispensable  work,  and  well  worthy  of  the  book's  high  reputation.** 
— Law  Journal. 

Smith's  Manual  of  Equity  J urisprudence.~A  Manual  of  ^oity 
Jurisprudence  for  Practitioners  and  Students,  founded  on  the  Works 
of  Story  and  other  writers,  comprising  the  Fundamental  Principles 
and  the  points  of  Equity  usually  occurring  in  General  Practice. 
Fifteenth  Edition.  By  Sydney  E.  Williams,  Esq.,  Bairister-at- 
Law.     Demy  8vo.     1900.  12«.  6d. 

"  We  csn  safely  recommend  *  Smith's  Equity '  in  its  new  cloUies  to  the  atten- 
tion of  students  reading  for  their  Examinations.'*— Law  Ifota. 

Smith's  Practical  Exposition  of  the  Principles  of  Equity,  illus- 
trated by  the  Leading  Decisions  thereon.  For  the  use  of  Students 
and  Practitioners.  Third  Edition.  By  H.  Abthub  Sxxtb,  M.A., 
liL.B.,  Ef«q.,  Barrister-at-Law.     Demy  8vo.     1902.  2lf. 

*'This  well-known  text-book  maintains  its  high  reputation.  .  .  .  This  third 
edition  has  been  brought  np  to  date  in  a  way  which  t-hould  also  moke  it  naeful  to 
practitioners  in  search  of  the  latest  authorities  on  sny  given  point.  .  .  .  The 
additional  cases  referred  to  in  the  text  and  notes  amount  to  many  hnndreds.*'— 
Late  Journal, 

*«*  All  Standard  Zato  Wbrkt  an  kept  in  Stock,  in  law  calf  and  other  hindingn. 


119  ft  120,  OHANOEBY  LANE,  LONDON,  W.O.  15 

EQVnY -continued. 

Williams'  Outlines  of  Equity. — A  GonciBe  View  of  the  Principles  of 

Modern  Equity.     By  Stdnby  E.  Wuuaicb,  Esq.,  Barrister-at-Law, 

Author  of   "The  Law  relating  to  Legal  Repreeentatiyes,"   &c. 

Royal  12mo.     1900.  5«. 

**  The  accoracy  it  oombinea  with  condseneas  ia  remarkable.'*— Lair  Magcatint, 

ESTATE  DUTIES.- Freeth.—  r«/«  '*  Death  DuUes." 

ESTOPPEL.— Everest  and  Strode's  Law  of  Estoppel.  By 
Lakgblov  I^'eildino  Evbbvst,  and  Edvxtnd  SItbodx,  EfiqrR.,  Barrinterv- 
fit-Law.  Second  Edition  by  Lancelot  Fkildino  Evebest,  Esq., 
Barrister- at- Law.     Demy  8yo.     1907.  25^. 

"  Will  be  of  great  \'alae  to  the  praclitioner."-  Law  Journal,  Miirrh  30, 1907. 
"  A  Fafe  and  valuable  g^uide  to  the  difficult  subjoct  fiith  -which  it  deals.  .  .  . 
An  excellent  back."— Z,aMf  Quarterlp  Review,  April,  1907. 

EVIDENCE.— Bodington.—  Vide  *<  French  Law." 

Wills*  Theory  and  Practice  of  the  Law  of  Evidence.— By  Wm. 
Wills,  Esq.,  Barrister-at-Law.  Second  Edition.  By  the  Author 
andTHOnNTONliAWES,  Esq.jBarrister-at-Law.  DemySvo.  1907.   lbs. 

**  Containa  a  lance  amount  of  valuable  information,  jerj  tersely  and 
aocnrately  conveyed."— Law  Times, 

EVIDENCE  ON  COMMISSiON.-Hume-Williams  and 
Macklin's  Taking  of  Evidence  on  Commission :  including  therein 
Special  Examinations,  Letters  of  Request,  Mandamus  and  Examina- 
tions before  an  Examiner  of  the  Court.  Second  Edition.  By  W.  E. 
Hmn-WiLLiAKS,  Esq.,  E.O.,  and  A.  Roxsb  MiczLiir,  Esq.,  Bar- 
rister-at-Law.    Demy  8yo.     1903.  12«.  6d. 

"  An  accurate  and  complete  manual  on  thfa  important  branch  of  the  law. 
Every  point  that  ia  likely  to  occur  in  practice  has  been  noted,  and  there  are 
appendioea  of  atatutea,  mlea,  orders,  precedenta."— Law  Times. 

EXAMINATION  GUIDES.-Bar  Examination  Guide.    By 
H.  D.  WooDOOCK,  and  R.  C.  Mazwsll,  Esqrs.,  Barristers-at-Law. 
Vols.  I.  to  V.  (1896-1899).  £ach,  net  7».  6rf. 

Barham's  Students'  Text-Book  of  Roman  Law.    By  C.  Nicolas 

Babhaic,  Esq.,  Barrister-at-Law.    Demy  12mo.     1903.    Xet,  2s.  6d. 

"  This  ia  a  flrat  primer  of  Roman  Law  for  the  beginner.    It  ia  plain  and  clear, 

ia  well  arranged,  and  ao  aimply  put  that  any  student  can  follow  it."— Law  Studenfe 

Journal, 

EXECUTORS.— Goffih's  Testamentary  Executor  in  England 
and  Elsewhere.  By  R.  J.  R.  Coffin,  Esq.,  Barristcr-at-Law. 
Demy  8yo.    1901.  .  6«. 

Macaskie's Treatise  on  the  Law  of  Executors  and  Administrators. 
By  S.  0.  Maoabzik,  Esq.,  Barrister-at-Law.    Syo.    1881.      lOj.  M, 

Williams'  Law  of  Executors  and  Administrators.— Tenth  Edition. 
By  the  Right  Hon.  Sir  Roland  Vauouan  Williams,  a  Lord  Justice 
of  Ap];)ea],  and  Abtbttb  Robebt  Inopen,  Esq.,  one  of  His  Majesty's 
Counsel.    2  yoU.    Roy.  8yo.     1905.  4/. 

"  We  cannot  call  to  mind  any  work  of  recent  timei*  of  greater  authority  than 
*  Williama  on  Executors.'  It  ia  one  of  our  legal  classics,  and  is  unrivalled  in  the 
width  of  its  range,  the  accumcy  of  its  statementa,  and  the  soundness  of  its  law. 
The  new  edition  is  worthy  of  the  great  reputation  of  the  work,  and  ever>'  prudent 
practitioner  will  do  well  to  possess  hims*  If  of  a  copy."— /»««•  Times. 

*  Thia  book— the  standard  ^ork  on  its  subject— is  a  HtorebouKC  of  learning  on 
every  point  of  administration  law,  and  has  been  completely  brought  tip  to  date.'* 
— Law  Journal. 

••  It  u/aeile  prineeps  the  leading  authority  on  the  aubjecta  with  ^hiih  it  deals, 
and  ia  a  woik  which  every  practitioner  i^ould  poesesa  and  no  library  should  be 
without."— Xrfric  Quarterly  Review. 

•^»  All  itandardLaiP  Works  are  kept  in  Stocky  in  laa  calf  and  other  bindings. 
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BJd^CVTORS-i^ontinued. 

Williams'  Law  relating  to  Legal    Representatives.  — Real  and 

Penonal.     By  Sydney  E.  Wizjjaiib,  Esq.,  Author  of  <<Law  of 

Account,"  "  Outlines  of  Equity,"  &o.    Demy  8vo.     1899.  lOf. 

*'  We  can  oommend  to  both  bFaacfaes  of  the  profeiiUm,  and  more  eipedally 
to  aolidton.*'— ZiOttf  Time*. 

EXECUTORS  (Corporate).— Allen's  Law  of  Corporate 
Executors  and  Trustees.  By  Ebnest  Kiko  Allen,  Esq.,  Bar- 
rister-at-Law.    Demy  8to.     1906.  6». 

EXTRADITION.— Biron  and  Chalmers'  Law  and  Practice  of 
Extradition.  By  H.  C.  Bison  and  Eennirb  E.  Chalmebs,  Eaqra., 
BarriDters-at-Law.    Demy  8vo.     1903.  1/. 

*'  The  whole  bx)ok  is  eminently  practical,  and  the  practioe  and  prooednre  an 
dearly  and  ably  aincwaed.**— Law  Timf*. 

**  A  Tery  satisfactory  and  practical  collection  of  the  treaties  and  atatutra 
relating  to  extiadition  »nd  fugitive  offend  en,  with  an  interesting  introduction. 


a  commentary  on  the  text  of  the  utatutea  and  treaties,  and  a  yaluaole  alptaabetioal 
list  ihc  wing  what  crimen  are  comprised  in  the  particular  treatiea." — Law  Journal, 

FACTORIES  AND  V^ORKSHOPS.-RueggandMossop's 

Law  of  Factories  and  Workshops.    By  A.  H.  Ruboo,  Esq.,  E.C., 
and  L.  Mofisop,  Esq.,  Barrister- at- Law.  Demy  8yo.  1902.     I2t.  6d. 

FARM|  LAV^  OF.— Dixon's  Law  of  the  Farm:  including  the 

Cases  and  Statutes  relating  to  the  subject  ;*  and  the  Agrioultural 

Customs  of  England  and  Wales.    Sixth  Edition.    By  Aubbbt  J. 

Spxncsb,  Esq.,  Barrister-at-Law.    Demy  8vo.    1904.  1/.  6«. 

**  A  complete  modem  compendium  on  agrioultural  matters.*'— Low  7¥him. 

Spencer,— Fiiiltf  **  Agricultural  Law." 

FIXTURES.— Amos  and  Ferard  on  the  Law  of  Fixtures.  Third 
Edition.  By  C.  A.  Fbbabd  and  W.  Howlind  Bobbbxb,  Esqrs.,  Bar- 
risters-at-Law.    Demy  8yo.     1883.  18j. 

FORMS.— Chitty's  Forms  of  Civil  Proceedings  In  the  King's 
Bench  Division  of  the  High  Court  of  Justice,  and  on  Appeal 
therefrom  to  the  Court  of  Appeal  and  the  House  of  Lords. — 
Thirteenth  Edition.  By  T.  W.  Ghzttt ,  Esq. ,  a  Master  of  the  Supreme 
Court,  Hebbsbt  Chittt,  Esq.,  Barrister-at-Law,  and  P.  E.  Vizasd, 
Esq.,  of  the  Central  Office.    Boyal  8vo.     1902.  1/.  16«. 

*'  The  book  is  accurate^  reliable  and  exhaustive."— ^'ohator*'  Jaumnl. 

"The  forms  are  practically  exbauBtive,  and  the  notes  very  good,  do  that  this 
edition  will  be  invaluable  to  practitioners  whose  nork  is  of  a  litigious  kind  "~ 
Law  Jovmal. 

Daniell's  Forms  and  Precedents  of  Proceedings  in  the  Chan- 
cery Division  of  the  High  Court  of  Justice  and  on  Appeal 
therefrom. — Fifth  Edition,  with  summaries  of  the  Rules  of  the 
Supreme  Court;  Practical  Notes;  and  references  to  the  Seventh 
Edition  of  Daniell's  Chancery  Practice.  By  Chablbs  Bxnumr, 
B.A.,  a  Master  of  the  Supreme  Court.  Royal  8yo.  1901.  21,  10«. 
<*  The  standard  work  on  C!hanoery  Procedure.**— Z^w  QuarUHif  Btview, 

Seton.— rirftf  "  Equity." 

Wo  I  St  en  holme's  Forms  and  Precedents. — Adapted  for  use  under 

the  Conveyancing  Acts  and  Settled  Land  Acts,  1881  to  1890.    Sixth 

Edition.    Royal  8vo.     1902.  1/.  i,. 

*«*  All  standard  Law  Work*  are  kept  m  Stocky  in  law  calf  and  other  Hndin^e, 
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FRENCH  LAUf.-Bodinffton'8  Outline  of  the  French  Law  of 
Evidence. — By  Ozjvbb  B.  Bodinoton,  Esq.,  Barrister- at-Law. 
Demy  Svo.     1904.  6s. 

Cachard's  French  Civil  Code.  —  Br  Hsnbt  Cachasd,  B.A., 
GooDDellor-at-Law  of  the  New  York  Bar,  Licenoi^  en  Droit  de  la 
Faculty  de  Paria.    Demy  8yo.     1895.  1/. 

Qoirand's  Treatise  upon  French  Commercial  Law  and  the 
Practice  of  all  the  Courts. — Wit^  a  Dictioiiary  of  French  Jndidal 
Terms.  Second  Edition.  By  Leopold  Goduhd,  Lioenoi^  en  Droit. 
Demy  Svo.     1898.  1/.' 

Qoirand's  Treatise  upon  the  French  Law  relating  to  English 
Companies  carrying  on  Business  in  France.— By  Lbofold 
O^huND,  French  Solicitor.    Grown  8to.     1902.  Nei,  2«.  6<f. 

Kelly.—  Vide  "  Marriage." 

Pellerin's  French  Law  of  Bankruptcy,  and  Winding-up  of  Limited 
Companies,  the  Conflict  of  Laws  arising  therefrom.  By  Pzbbbb 
Pblurin,  ATOcat,  of  Paris  snd  Lincoln's  Inn.     Crown  Svo.     1907. 

Net,  2«.  6rf. 

Sewell's  Outline  of  French  Law  as  affecting  British  Subjects.— 

By  J.  T.  B.  Sewxll,  LL.D.,  Solicitor.    Demy  Svo.     1897.    10«.  M. 

GAMBIA.- Ordinances  of  the  Colony  of  the  Gambia.    With 

Index.     2  Vols.    FoUo.     1900.  Net,  3/. 

GAME  LAUfS.-Warry's  Game  Laws  of  England.  With  aa 
Appendix  of  the  Statutes  relating  to  Ghune.  By  G.  Tatlob  Wabst, 
Esq.,  Barrister-at-Law.    Boyal  12mo.     1896.  10«.  6J. 

GERMAN  LAUf.— FtV^  <' Carriers"  (SicTeldng),   <<Ciyil  Code'' 

and  *•  Civil  Law." 
GOLD  COAST.— Ordinances  of  the  Gold  Coast  Colony  and  the 

Rules  and  Orders  thereunder.  2  toIs.  Royal  8to.  1903.    3/.  10«. 

GOODV^ILL.— Allan's  Law  relatlngto  Goodwill.— By  ChabuhE. 
AiJ.AV,M.A.,LL.B.,Esq.,  Barrister-at-Law.  Demy8T0.  1889.  7«.6J. 
Sebastian.— Tuff  ''Trade  Marka." 

HOUSE  TAX.— Ellis'  Guide  to  the  House  Tax  Acts,  for  the 
use  of  the  Payer  of  Inhabited  House  Duty  in  England. — By 
Abtrttb  M.  Exxis,  LL.B.  (Lond.),  Solicitor.    Boyal  12mo.    1886.    6«. 

HUSBAND  AND  UflFE.— Lush's  Uw  of  Husband  and  Wife, 
within  the  jurisdiction  of  the  Queen's  Bench  and  Chancery 
Divisions.  By  CMoBTAaxniLtmH,  Esq.,  Barrister-at-Law.  Seoond 
Edition.  By  the  Author  and  W.  H.  Gbotith,  Esq.,  Barrister-at- 
Law.    DemySTo.     1896.  U.  6$. 

INCOME  TAX.— Buchan's  Law  relating  to  the  Taxation  of 

Foreign    Income. — ^By   John  Btjchab,  Esq.,  Barrister-at-Law, 

with  Preface  by  the  Bight  Hon.  B.  B.  Haldanb,  K.C,  M.P.    Demy 

8yo.     1906.  10«.  ed. 

**A  leaned  and  able  treatise.'*— ^o/tciforf*  Journal. 
**  A  text  book  of  great  yalue."-~Zr€n0  Journal. 

Ellis'  Guide  to  the  Income  Tax  Acts.— For  the  use  of  the  English 
Income  Tax  Payer.  Third  Edition.  By  ABrauB  M.  Ellib,  LL.B. 
(Lond.),  Solicitor.    Boyal  12mo.     1893.  7«.  6J. 

Robinson's  Law  relating  to  Income  Tax)  with  the  Statatea, 
Forms,  and  Decided  Cases  in  the  Courts  of  England,  Scotland,  ana 
Ireland.^Second  Edition.  By  Abxhub  BoBoreoir,  Esq.,  Bantster- 
at-Law.    Boya]8yo.     1908.  W.  5«. 

Whybrow's  Income  Tax  Tables.— By  G.  H.  Whtbbow,  Esq.,  of  the 

Income  Tax  Repayment  Branch,  Somerset  House.  Demy8vo.  1905.  6«. 

"This  is  a  Teiy  useful  book,  and  will  be  found  of  eKoeptiooal  value  to 

bankrrs.  solicitors,  officials  of  public  oompanjes  and  other  {nrofeedonal  men." — 

Finaneial  JHmes. 

*,*  All  itandard  Law  Works  are  kept  in  Stock,  in  law  ealf  and  other  hindinge. 
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INDIA.— Mbert's  Qovernment  of  India.— Seoond  Edition.  By 
Sir  CouBTBirAT  Ilbsbt,  E.C.S.I.    Demj  8to.     1907.     Net,  lOt.  ^. 

INDICTMENTS.— Bowen-Rowlands.—  rui;^  *<Crixniiial  Law." 

INLAND  REVENUE.— Highmore'8  Summary  Proceedings 
in  Inland  Revenue  Cases  in  England  and  Wales.  Indading 
Appeals  to  Quarter  Sessions  and  by  Spedal  Case,  and  Proceedings 
by  Collector's  Warrants  for  Recovery  of  Duties  of  Excise  and  Taxes, 
lliird  Edition,  fiy  K.  J.  Hzobkobb,  Esq.,  Barrister-at-Law, 
Assistant  Solicitor  of  Inland  Rerenue.  Roy.  12mo.  1901.  7«.  M, 
Highmore's  Inland  Revenue  Regulation  Act,  1890,  as  amended 
by  the  Pnblio  Accounts  and  Charges  Act,  1891,  and  the  Finance 
Act,  1896,  with  other  Acts ;  with  Notes,  Table  of  Oases,  Ac.  By 
Naxhahzsl  J.  HzoHXOitB,  Esq.,  Banister-at-Law,  Assistant  Solicitor 
of  Inland  Revenue.    Demy  8vo.     1896.  7«.  6<f. 

INSURANCE.— Amould  on  the  Law  of  Marine  Insurance.— 

Seventh  Edition.  By  Edwabd  Lottib  db  Habt  and  Ralph  Iufv  Soot, 

Esqrs.,  Banisters-at-Law.    3  vols.    Royal  8vo.    1901.  8/.  3«. 

'*  Th»  authon  haye  a?«iled  themselvea  of  the  Advice  and  aasiitsnce  of  men  of 
pnetkal  experience  in  marine  inanranoe,  lo  that  the  book  may  be  relied  on  as 
aooorate  from  a  budnoM  aa  well  as  from  a  legal  point  of  view.  The  Ixxik  cad 
beat  be  deacribed  by  the  one  word  '  excellent.*  **—La¥f  Journal. 

De  Hart  and  Simey's  Marine  Insurance  Act,  1906.  With  Kotes 
and  an  Appendix,  containing  the  material  provisions  of  the  Statutes 
relating  to  the  Stamping  of  Marine  Policies.  By  Edwaad  LoiTit 
DB  Habt  and  Ralph  Iliff  Szmxt,  Esqrs  ,  Barristers-at-Law,  Joint 
Editors  of  *'  Amonld  on  Marine  Insurance  "  and  '*  Smith's  Mercan- 
tile Law."    Royal  8vo.     1907.  6.t. 

"  The  notes  to  the  sectionfl  of  the  Act  are  extremely  well  done,  and  the 
references  to  casee  are  full.  .  .  .  We  can  imagine  no  more  useful  guide  to  the 
new  Act."— /^w  Journal,  April  18, 1907. 

INTERNATIONAL  LAV^.-Bate's  Notes  on  the  Doctrine  of 
Renvoi  in  Private  International  Law.—By  John  pAWiJnr  Batb, 
Esq.,  Reader  of  International  Law,  &o.,  in  the  Inns  of  Court.  8vo. 
1904.  Net  2s.  6d, 

Dicey.— Fufo  **  Conflict  of  Laws.** 

Hall's  International  Law.— fifth  Edition.  By  J.  B.  Atlat,  Esq., 
Barrister-at-Law.    Demy  8yo.     1904.  Net,  U,  It. 

Hall's  Treatise  on  the  Foreign  Powers  and  Jurisdiction  of  the 
British  Crown.  By  W.  E.  Ball,  Esq.,  Baixister-at-Law.  Demy 
8to.     1894.  lOf.  6d. 

Higgins'  The  Hague  Conference  and  other  International  Con- 
ferences concerning  the  Laws  and  Usages  of  War— Texts  of 
Conventions,  with  Notes. — By  A.  Pbabob  Hiooors,  M.A.,  LL.D., 
sometime  Scholar  of  Downing  College.    Royal  8to.    1904.    Net,  Zs, 

Holland's  Studies  in  International  Law.— By  Thomas  Easiairs 
HoLLAin),  D.C.L.,  Barrister-at-Law.    Demy  8yo.     1898.      IOj.  6d. 

Holland's  Qentilis  Alberici  de  lure  Belli  Libri  Tree.— Edidit 
T.  E.  HoLLAVD,  LCD.    Small  4to.,  half  morooco.  1/.  1«. 

Nelson's  Private  International  Law.— By  Hobaoei  Nsuov,  Esq., 
Barrister-at-Law.     Boy.  8to.     1889.  U.  U, 

Rattigan's  Private  International  Law.— By  Sir  Wzlllim  Hxitbt 
RATnoAV,  LL.D.,  E.C.    Demy  8to.     1895.  10«.  6i. 

*<  Written  with  admirable  desneM.**— Law  Journal, 

*«*  AU  $t«mdard  Law  Workt  air$  kept  in  Stocky  in  law  ealf  and  other  binding; 
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INTERNATIONAL  l^ AW -^fontinued. 
Walker's  History  of  the  Law  of  Nations.— Vol.  I.,  from  the  Earliest 

Times  to  the  Peace  of  Westphalia,  1648.    By  T.  A.  Waxjob,  M.A., 

LL  J).,  Esq.,  Banister-at-Law.    Demj  8yo.     1899.  Xei,  10«. 

Walker's  Manual  of  Public  International  Law.— BjT.  A.  Walkxb, 

M.A.,  LL.D.,  Esq.,  Barrister-at-Law.    Demj  8yo.    1896.  9«. 

Westlake's  International  Law.— Ghaptors  on  the Frinoiples  of  Inter- 
national Law.  B7J.Wb8tlazb,E.0.,LL.D.  DemySvo.  1894.  10«. 
Westlake's  International  Law.— By  J.  Wbsilazb,  KC,  LL.D. 

Part    I.  Peace.     Demy  8vo.     1904.  Net,  9«. 

Part  II.    War.  Demy  Svo.    1907.  Net,  9*. 

Wheaton's    Elements   of   International    Law }    Fonrth   English 

Edition.    Indading  a  translation  of  the  Anglo-French  Agreement. 

By  J.  B.  Atlat,  M.A.,  Barrister-at-Law.  Royal  8yo.  1904.    U,  I2t. 
**  WheaUm  itaiidB  too  high  for  aitidam."— Zow  Timea. 
"We  oongratolate  Mr.  AtUy  on  the  akiU  and  dieeretion  with  which  he  has 

MTformed  the  task  of  editing  a  standard  treatise  on  international  law."  —Law 

Journal. 

INVESTIGATION  OF  TITLE.— Jackson  and  Qosset's  In- 
vestigation of  Title.— Being  a  Praotloal  Treatise  and  Alphabetical 
Digest  of  the  Law  connected  with  the  TiUe  to  Land,  with  Precedents  of 
Beqniflitions.  By  W.  HowLisn  Jaooeboit  and  Thobold  Goessr,  Esqrs. , 
Barristers-at-Law.  Third  Edition.  By  W.  Howland  Jackson, 
Esq.,  Barrister-at-Law.    Demy  8to.     1907.  15«. 

"  The  merita  of  the  hx>k  are  excellent." — Law  Journal,  Angnat  3,  1907. 
••Will  be  of  real  help  tu  the  biuy  conyefanoer.''— Law  KoUa. 
"The  whole  of  the  original  matter  has  been  reconsidered,  and  some  of  the 
articles  almost  entirely  re-written  ....  a  book  we  can  with  coofldenee  reoom- 
mend  to  the  conveyancer,  and  ia  eminently  calculated  to  assist  him  in  his  work." 
—Law  Time», 

JUDGMENTS  AND  ORDERS.— Seton.—ru{«  "Equity." 

JURISPRUDENCE.— Holland's  Elements  of  Jurisprudence. 
— TenthEdition.  ByT.E.HoT.T.ATfP,KO.,D.O.L.  8yo.  1906.  lOtM. 
Markb/s  Elements  of  Law.     Sixth  Edition.     By  Sir  William 
ICasxbt,  D.G.L.    Demy  8to.     1905.  12«.  6d. 

JURY  LAUfS.—Hu  band's  Practical  Treatise  on  the  Law  relat- 
ing to  the  Qrand  Jury  In  Criminal  Cases,  the  Coroner's  Jury, 
and  ther  Petty  Jury  in  Ireland.— By  Wx.  G.  Hubavd,  Enq., 
Barrister-at-Law.    Royal  8yo.     1896.  Iffi,  1/.  5$. 

JUSTICE  OF  THE  PEACE.— Magistrates'  Cases,  1895  to 
1906. — Cases  relating  to  the  Poor  Law,  the  Criminal  Law, 
Licensing,  and  other  sabjects  chiefly  connected  with  the  duties  and 
office  of  Magistrates.     1895—1906.  £ach,  nst  U. 

*«*  These  Beports,  published  as  part  of  the  Law  Journal  Reports, 
are  issued  Quarterly.  £ach  Fart,  ntt  b$. 

Annual  Subscription,  payahU  in  advanee,  lb$,  pottfne, 
Shirley's  Magisterial  Law.— An  Elementary  Treatise  on  Magisterial 
Law,  and  on  the  Practice  of  Magistrates'  Courts.    Seoond  Edition. 
ByLaoiTAaDH.WBST,  LL.D.,  Solicitor.    Demy  8yo.    1896.    7«.  6<f. 
Wigram's  Justice's  Note-Book.— Containing  a  short  aooountof  the 
Jnrisdiotion  and  Duties  of  Justioes,  and  an  Epitome  of  Criminal  Law. 
Eighth  Edition.     By  Lbovabd  W.  Ekbshaw,  Esq.,  Banister-at- 
Law.    Royal  12mo.     1908.  7«.  6<f. 
"The  infoniuitkm  given  is  oomplete  and  MonrRte."— Xoio  Jemnnal, 

\*AUti4mdardZaw  Worlu  ar$  lupt  in  Stock,  in  lano  «a(f  i^  other  bimdim^B. 
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LAND  CHARGES  ACTS.  —  Eaton  and  Purceirs  Land 
Charges  Acts,  1 888  and  1 900.  —A  Praotical  Guide  to  Begistration 
and  SearoheB.  fij Ebnbst  W.  E^tov,  Esq. ,  Senior  Clerk,  Land  Charges 
Department,  Land  Registry,  and  J.  Potmtz  Puboxll,  Esq.,  of  the  same 
Department,  Barrister-at-Law.    Royal  12mo.     1901.       Net,  2j.  M. 

LAND  LAV^.-Jenks'  Modern  Land  Law.  By  Edwabd  Jxku, 
Esq.,  Bairiater-at-Law.    Demy  8to.     1899.  15«. 

LAND  TAX.'Bourdin's  Und  Tax.— An  Exposition  of  the  Land 
Tax.  TtiAliK^iTig'  the  Latest  Jodioial  Decisions,  and  the  Changes  in  the 
Law  effected  by  the  Taxes  Management  Act,  fto.  Fourth  Edition.  By 
the  late  Fbbdbbioz  Httxfhbbtb,  Deputy  Registrar  of  Land  Tax ;  and 
Digests  of  Cases  decided  in  the  Courts  by  Cbablbb  C.  AxoHiBOir, 
Depu^  Registrar  of  Land  Tax.      Rpyal  12mo.    1894.  7«.  6if. 

Atchison's  Land  Tax. — Changes  Effected  in  the  Processes  of  Assess- 
ment and  Redemption  by  Part  VI.  of  the  Finance  Act,  1896  (59  k  60 
Vict.  c.  28).  By  Cbablbb  C.  ATcmsoif,  Deputy  Registrar  of  Land 
Tax.    Royal  12mo.     1897.    {A  Supplement  to  above.)        Nei,  2$,  6d, 

LAND  TRANSFER.-Brickdaie  and  Sheldon's  Und  Trans- 
fer Acts,  1875  and  1897.— With  a  Commentary  on  the  Sections  ol 
the  Acts,  and  Litroduotozy  Chapters  explanatory  of  the  Acts,  and  the 
Conveyancing  PraoUoe  thereunder ;  also  the  Land  Registry  Rules, 
Forms,  and  Fee  Order,  Orders  in  Council  for  Compulsory  Registra- 
tion, ftc,  together  with  Forms  of  Precedents  and  Model  Registers, 
&c.  By  C.  FoBTBSODB  Bbickdaxs,  Registrar  at  the  Land  Registry, 
and  W.  R.  Bhbldov,  Esqrs.,  Bazristers-at-Law.  Second  Edition. 
By  C.  FoBiBSOUiB  Bbiokdalx,  Esq.,  Barrister-at-Law.  Royal  8to 
1905.  1/.  6j. 

"  The  second  edition  of  thia  book  will  be  welcomed  br  the  practitioner  whc 
has  to  do  with  registered  land,  or  with  oonyeyandnff  of  any  Idnd  in  London, 
where  recrietntion  on  aale  ta  now  compulsory ."—Z^w  Quarterlv  Review, 

**  Contains  not  only  lengthy  and  yaluable  notes  and  annotations  on  the  Land 
Transfer  Acta  and  Bulee,  but  also  full  and  separate  diasertationa  on  the  law, 
procedure,  and  practice  thereunder."— Low  Timee. 

Hogg's  Precedents.— r«fe  **  Conveyancing." 

Jennings  and  Kindersley's  Principles  and  Practice  of  Land 
Registration  under  the  Land  Transfer  Acts,  1875  and  1897 ; 
with  the  text  of  the  Acts  and  the  Roles  and  Fee  Order  of  1903.  By 
A.  R.  G.  JxNimras,  LL.B.,  and  G.  M.  KnrojmsLBT,  Eaqrs.,  Bar- 
risters-at-Law,  and  of  the  Land  Registry.  Roy.  8yo.  1904.  I2s.6d. 
**  The  prindplea  and  practice  of  land  registration  are  set  forth  in  a  clear  and 
oondae  manner  by  the  authors  in  their  dissertations  and  notes.*'— Z^w  Times. 

LANDLORD  and  TENANT. -Redman's  Uw  of  Undlord 

and  Tenant.— Including  the  Practioe  of  Ejectment.    Fifth  Edition. 

By  JoBBFB  H.  Rbdxav,  Esq.,  Barrister-at-Law.    8yo.  1901.    U.  6t. 

"  We  can  oonfldently  recommend  the  present  edition."— Law  Journal, 

Woodfall's  Law  of  Landlord  and  Tenant— With  a  full  Oolleotion 

of  Precedents  and  Forms  of  Procedure ;  containing  also  aoollection  of 

Leading  P^positions.    Eighteenth  Edition.    By  W.  H.  Aoos,  Esq., 

Baxzister-at-Law.    Roy.  8vo.    1908.  1/.  18j. 

'*Woodfall  is  really  indiapenaable  to  the  pnustising  lawyer,  of  wfaaterer 
degree  he  may  be."— Law  Journal, 

*,*  AU  etmdard  Law  Worhe  are  kept  in  Stoek^  mhw  coif  and  other  birnhnge. 
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LANDS  CLAUSES  ACTS.— Jepson's  Lands  Clauses  Acts; 

with  DeoiflionB,  Forms,  and  Tables  of  Costs.    Second  Edition.    By 

J.  M.  LxoHTWOOD,  Esq.,  Bsnister-at-Law.  DemySvo.   1900.    1/.  1«. 

**  ThiB  work,  in  its  new  and  praotieally  re-written  form,  may  be  described  as  a 
handy  and  weU-curranged  treatise  on  the  Lands  danses  Acts." — Solicitor^  Journal, 

LAV^  JOURNAL  REPORTS.-Edited  by  Jomr  Maws,  Esq., 
Banister- at-Law.    Published  monthly.    Annual  Subscription : — 
Beports  and  Publio  Gtoeral  Statutes  Nst,  ZL  As. 

Beps.  Stats,  ft  Mews'  Annual  Digest  {Issued  Quarterly)  Nst^  Zl,  10«. 
Thin  paper  Edition^  forming  one  handy  Vol.  for  the  year  Net^  Zl.  is. 
Or,  without  the  Statutes  Net,  Zl. 

The  Law  Journal  weekly,  U.  extra. 

Synopsis  of  Contemporary  Reports,  1832  to  1905.  Net,  6s. 
Law  Journal  Quinquennial  Digest— Vide  ^'Digests." 

LAV^  LIST.— Law  List  (The;.— Compriang  the  Judges  and  Offioers 
of  the  Courts  of  Justice,  Counsel,  Special  Pleaders,  Conveysncera, 
Solicitors,  Proctors,  Notaries,  ftc,  in  England  and  Wsles;  the 
Circuits,  Judges,  Tressurersy  Begistrars,  and  High  BailifEs  of 
the  County  Courts;  Metropolitan  and  Stipendiary  Magistrates, 
Official  Beceiyers  under  the  Bankruptcy  Act,  Law  and  Public 
Officers  in  England,  Colonial  and  Foreign  Lawyers  with  their 
English  Agents,  Clerks  of  the  Peace,  Town  Clerks,  Coroners,  Com- 
missioners for  taking  Oaths,  Conveyancers  Practising  in  England 
under  Certificates  obtained  in  Scotland,  ftc,  ftc.  Compiled,  so  fsr 
ss  relates  to  Special  Pleaders,  Conveyancers,  Solicitors,  Proctors  and 
Notaries,  by  H.  F.  Basxlbtt,  I.S.O.,  Controller  of  Stamps,  and 
Begistrar  of  Joint  Stock  Companies,  and  Published  by  the  Authority 
of  the  Commissioners  of  Lolsnd  Bevenue  and  of  the  Law  Society. 
1907.  Net,  lOf.  M. 

LAUf  QUARTERLY  REVIEV^.-Edited  by  Sir  FaaraBioK 
Pollock,  Bart.,  D.C.L.,  LL.D.  Vols.  I.— XXIII.  (with  General 
Indices  to  Vols.  I.  to  XX.)    Boyal  8vo.    1886-1907.  £aeh,  12«. 

(9*  Annual  8ubseription  past  free  12#.  6d.,  net.    Single  numbers,  each  6s. 
**  A  little  eritieism,  a  few  quotations,  and  a  bateh  of  ansodotes, 
aflbrd  a  lauoe  that  makes  even  a  quarter's  law  reporting  amaiiiig 
reading." — Law  Journal. 

"The  greatest  of  legal  quarterly  reyiewi  ...  the  series  of 
*  Hotes  *  always  to  entertaining  and  illustrative,  not  merely  of  the 
learning  of  the  acoompliihed  jurist  (the  Editor)  but  of  the  grass 
of  language  with  which  such  learning  can  be  unfolded."— Zaw  Jour. 

LAV^YER'S  ANNUAL  LIBRARY— 

(1)  The  Annual  Practice.— Snow,  Bubhbt,  and  Szbxvoeb. 

(2)  The  A.  B.  C.  Quide  to  the  Practice.— Stbduibb. 

(3)  The  Annual  Digest.— Mxwb.    (Also  Issued  Quarterly.) 

(4)  The  Annual  Statutes.— Hanbubt  Aogs. 

(6)  The  Annual  County  Court  Practica— Sxtlt. 
$^  Annual  Subscription  payable  in  advance,  (a)  For  Complete  Series,  as 
above,  delivered  on  the  day  of  publioation,  net^  21.  Ss.  (b)  Nos.  1,  2, 
3,  end  4  only,  net,  U.  IZs.  (If  A.  B.  C.  Guzdb  is  not  wanted  2s.  Qd. 
may  be  deducted  from  subscription  to  series  (a)  or  (b).)  (e)  Nos.  3,  4,  and 
6  only,  net,  II.  15«.  (Carriage  extra,  2s.)  FuU  proepectue  forwarded  on 
appUeation, 
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LAV^YER'S  COMPANION.- rui0«<  Diary." 

LAV^YER'S  OFFICE.— The  Modern  Uwyer's  Office:  being 
Suggestiona  for  Improvements  in  the  Organization  of  Law  Oi&oes  and 
for  the  adoption  of  certain  American  Applianoes  and  Businees  Methods. 
By  A  SoLiGXTOB  OF  THB  SuFBJDCB  GouBT.    Bojal  12mo.    1902.      6t, 

LEADING  CASES.— Ball's  Leading  Cases.     ruU  «  Torts." 

Shirley's  Selection  of  Leading  Cases  In  the  Common  Law.   Wiih. 

Notes.  By  W.  S.  SHntLST,  Esq.,  Banister-at-Law.  Seventh  Edition. 

ByBiOHABD  WiTBOVyEsq.,  Barrister-at-Law.  DemySvo.   I90i,  IBs, 

*lThe  nleetioii  ia  verjr  Ime,  though  all  are  dutiaotly  'Leading  Cmm,*  and 
the  aotee  are  by  no  meana  the  Teaat  meritorioae  part  of  the  work."— Lat^  JourmaL 

Warburton's  Selection  of  Leading  Cases  in  the  Criminal  Law. 

With  Notes.     By  Hxsbt  Wabbubtov,   Esq.,   Bbrister-at-Law. 

Third  Edition.    Demy  8vo.    1903.  I2s,  6d. 

**31ieoafleB  have  beemraUadeeted,  and  arzanged.  .  .  .  We  ooiMidflr  that 
it  will  amply  repav  the  etiideat  or  the  pcaetitiooer  to  read  both  the  oaaee  and  the 
notea.**-VH«tiM  o/tha  Aoet. 

LEGAL  HISTORY.— Deans' student's  Legal  History.— Seoond 
Edition.    By  R.  Stobbt  Dkaks,  Esq.,  Barrister-at-Law.    Demy  8vo. 

1905.  6«. 

LEGAL  INTERPRETATION.-Beal's  Cardinal  Rules  of 
Legal  Interpretation.— Collected  and  Arranged  by  Edwabd  Bbal, 
Esq.,  Barriflter-at-Law.    Royal  8vo.     1896.  I2t.  6d, 

LEGISLATIVE  METHODS.— 1 1  berths  Legislative  Methods 
and  Forms.— By  Sir  Gousteway  Ilbbbiz,  K.C.S.I.,  C.I.E.,  Parlia- 
mentary Counsel  to  the  Treaaory.    DemySvo.    1901.  16«. 

LEXICON.— Fkff  "Dictionary." 

LIBEL  AND  SLANDER.— Odgers  on  Libel  and  Slander.— 
A  Digest  of  the  Law  of  Libel  and  Slander:  and  of  Actions  on  the 
Case  for  Words  causing  Damage,  with  the  Evidence,  Procedure, 
Practice,  and  Precedents  of  Pleadings,  both  in  Civil  and  Criminal 
Caaee.  Fourth  Edition.  By  W.  Bx.4ZB  Odgsbs,  LL.D.,  one  of  Hia 
Majesty's  Coonsel,  and  J.  Bboklet  Eaxbs,  Esq.,  Barriater-at-Law. 
Royal  8vo.     1906.  H.  12«. 

**A  standard  and  exbanctive  treatiae  on  the  law  of  defamation  and  allied 
topioa." — Law  Quarterly  Review, 

**  The  most  eoientiflo  of  all  oar  law  books.  ....  In  its  new  dress  thia  volome 
ia  seonre  of  an  appreciative  prof  esaional  weloome.'*— Zxne  Timn, 

**  The  general  opinion  of  the  profeasion  has  always  accorded  a  high  place  to 
Mr.  Blake  Odgers*  learned  work.'^--Xrfri0  Jomrnal. 

LICENSING.— Slocombe's  Licensing  Act,  1904,  Simply  Stated. 
—Second  Edition.  By  Alfbbd  J.  Slooombb,  County  Borough  Polioe 
Court,  Huddorsfield.    Demy  8vo.     1905.  Ifa^  2«. 

Talbofs  Law  and  Practice  of  Licensing.— Being  a  Digest  of  the 
Law  ragnlating  the  Sale  by  Betail  of  Litoxioating  Liquor.  With 
a  full  Appendix  of  Statutes,  Rules  and  Forms.  Seoond  Edition.  By 
GaoBeB    Jomr    Talbot,    Esq.,  Barrister-at-Law.     Boyal   12mo. 

1906.  lOf.  6d. 

•<Hia  method  gives  prof  essional  mn  a  guide  to  the  legiaiattoB  afloided  br 
BO  other  book.'* — Law  Journal. 

**The  distinctive  feature  of  it  is  that  the  exposition  of  the  Uw  ia  ananged  in 
the  fofin  of  a  eode." — Law  Qumierly  Beview, 
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LIGHT.— Fuftf  ''EaflemeaW 

LIGHT  RAILIVAYS.— Fii20<«Tramwa7B." 

LOCAL  AND  MUNICIPAL  GOVERNMENT.~Bazal- 

getteand  Humphreys'  Law  relating  to  County  Council8.~Th]rd 
Edition.  Bj  Obqbob  Humfbiixtb,  Esq.  Bojal  8yo.  1889.  78.6d. 
Bazalgette  and  Humphreys'  Law  relating  to  Local  and  Muni- 
cipal Government.  Bj  O.NosacAir  BAZALOBiTBand  G.  Humfhbbtb, 
Esqn.,  Banisten-at-Law.  Sup.  zoyal  8to.  1888.  Published  at 
3/.  Zt,  Reduced  to  net,  20«. 

LONDON  BUILDING  ACTS.— Cohen's  London  Building 
Acts,  1 894  to  1 905.  With  IntroduotionB  and  Notes,  and  the  Bye- 
Laws,  Begpilations  and  Standing  Orders  of  the  Conncil,  &c.,  &o.    By 

E.AsAZiB  Cohen,  Esq.,  Barriflter-at- Law.  Boyal  8to.  1906.  26«. 
"  These  important  statates  (the  London  Building  Acts)  are  here  collected  in 
one  useful  yolume,  which  includes  the  Act  of  1906.  The  notes  to  the  Tarious 
sections  are  carefully  written*  and  afford  valuable  assistance  to  the  practitioner. 
The  work  is  a  decided  acquisition  to  the  library  of  the  local  goremment  lawver, 
and  may  be  safely  reoommcnded  as  a  guide  to  the  difScultieB  of  the  Builmng 
Acts." — Lav}  Times. 

Craies'  London  Building  Act,  1894;  with  Introduction,  Notes, 
and  Index,  and  a  Table  showing  how  the  Former  Enactments 
renting  to  Buildings  haye  been  dealt  with.— By  W.  F.  Obaih,  Esq., 
Bazrister-at-Law.    Boyal  8to.     1894.  6«. 

LONDON  LOCAL  GOVERNMENT.  —  Hunt's  London 
Local  Government.  The  Law  relating  to  the  London  County 
Connoil,  the  Vestries  and  District  Boards  elected  under  the  Metropolis 
Management  Acts,  and  other  Local  Authorities.  By  John  Hxtht, 
Esq.,  Barrister-at-Law.    2  toIs.    Boyal  8to.    1897.  8/.  3«. 

LUNACY.— Heywood  and  M assay's  Lunacy  Practice.—Part  I. : 
DisssBTATXOire,  Forms  and  Precedents.  Parts  II.  &  III. :  Ths 
Lttvaot  Aoib,  1890  and  1891,  and  Rules  fully  AmroTATXD,  and  an 
Appendix,  with  Precedents  of  Bills  of  Costs.  Third  Edition.  By 
N.  AsTHUB  HxTWOOD  and  Abnold  S.  Massnt,  Esqrs.,  Solicitors,  and 
Ralph  C.  Rombb,  Esq.,  First  Class  Clerk  in  the  Office  of  the  Masters 

in  Lunacy.    Royal  8vo.     1907.  25«. 

"  In  its  new  and  more  valuable  form  the  work  should  be  yery  welcome  to  all 
who  haye  to  do  with  this  branch  of  law."— Lato  Timts^  May  11, 1907. 

"  In  its  enlarged  form  the  work  draerves  the  favour  of  the  legal  profession.*' 
— Law  Journal,  June  1, 1907. 

MAGISTRATES'  PRACTICE   and    MAGISTERIAL 

LAV^.—  Fu2«  ''Justice  of  the  Peace." 
MARINE  INSURANCE.-Fuif ''Insurance." 
MARITIME   DECISIONS.-Douglas'  Maritime  Uw  Deci- 
sions.— Compiled  by  Robt.  R.  Douglas.    Demy  8yo.    1888.     7«.  M, 
MARRIAGE.— Kelly's  French  Law  of  Marriage,  Marriage  Con- 
tracts, and  Divorce,  and  the  Conflict  of  Laws  arising  there- 
from. Second  Edition.  By  OuyaB  E.  Bodinoton,  Esq.,  Barrister-at- 
Law,  Licenci6  en  Droit  de  la  Faculty  de  Paris.  Roy.  8vo.  1 895.  1/.  1«. 
MARRIED  IVOMEN'S   PROPERTY.-Lush's  Married 
Women's  Rights  and  Liabilities  in  relation  to  Contracts,  Torts, 
and  Trusts.    By  MoNTAaxTN  Lush,  Esq.,  Barrister-at-Law,  Author 
ol  <*  The  Law  of  Husband  and  Wife."    Royal  12mo.    1887.         6$. 
\*  AU  9iattdard  Law  Works  org  itpt  in  Stocky  in  law  oa^andother  Hndin^i. 
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MASTER  AND  SERVANT.-Macdoneirs  Law  of  Master 
and  Servant.-- Second  Edition.  By  Sir  Johk  MACl)O^^ILL,  LL.D  , 
G.B.,  a  Master  of  the  Supreme  Court,  and  Edwabd  A.  Mitchell 
Iknes,  Esq.,  Barrister-at-Law.  (/«  the  prtnt.) 

MEDICAL  PARTNERSHIPS.- Barnard  and  Stacker's 
Medical  Partnerships,  Transfers,  and  Assistantships.— By 
WiLZXAJi  Babvaxd,  Esq. ,  Barriater-  at-Law,  and  G.  BssnuiE  Stoozbb, 
Esq.,  Managing  Director  of  the  Scholastic,  Clerical  and  Medical 
Aasodation  (Limited).    Demy  8yo.     1895.  10«.  6d, 

MERCANTILE  LA V^.— Smith's  Compendium  of  Mercantile 

Law.— Eleventh   Edition.     By  Edwasd  Lottib  db  Habt,  M.A., 

LL.B.,  and  IUlph  Iliff  Sixbt,  B.A.,  Esqrs.,  Bazristers-at-Law. 

2  Yols.    Boyal  Sto.     1905.  2/.  2t, 

"  Of  the  mftteit  Talue  to  the  meroantfle  law7«."— Low  TSmst. 

'*  One  of  the  most  Mfentiflo  treatiiee  extant  on  meraantile  law."— A»;tWfor«*  Jl, 

Tudor's  Selection  of  Leading  Cases  on  Mercantile  and  Maritime 
Law.— With  Notes.  By  O.  D.  Tudob,  Esq.,  Barrister-at-Law. 
Third  Edition.    Royal  8to.     1884.  2/.  2«. 

MERCHANDISE  MARKS  ACT.  — Payn's  Merchandise 
Marks  Act,  1887.— By  H.  Patv,  Barrister-at-Law.  Boyal  12mo. 
1888.  8«.  6^. 

MINES  AND  MINING.— Cockburn.—  rui0*' Goal." 

MONEY-LENDERS  AND  BORROV^ERS.- Alabaster's 
Money- Lenders  and  Borrowers. — ^The  Law  relating  to  the 
Transactions  of  Money-Lendern  and  Borrowers.  By  C.  Gbekvizlb 
Alabastbb,  Epq.,  Barfister-at-Law.    Demy  8vo.     1908.  6«. 

MORALS  AND  LEGISLATION.-Bentham*s  Introduction 
to  the  Principles  of  Morals  and  Legislation.— By  JBBBm  Bbn- 
TBAX,  M.A.,  Bencher  of  Linoohi's  Inn.    Grown  8to.     1879.     0«.  M, 

MORTGAGE.— Beddoes'  Concise  Treatise  on  the  Law  of  Mort- 
gage.—By  W.  F.  Bxddobb,  Esq.,  Barriater-at-Law.  8yo.  1893.  10«. 
Coote's  Treatise  on  the  Law  of  Mortgages.— Seventh  Edition. 
By  Stdbbt  Edwabd  WnxuLica,  Esq.,  BarriBter-at-Law,  Author  of 
"The  Law  relating  to  Legal  Reprosentativee,*'  "The  Law  of 
Account,'*  ftc.    2  Tola.    Royal  8to.     1904.  3/.  St. 

"  The  work  is  very  complete,  and  as  a  standard  book  Is  one  to  which  the 
lawyer  may  tnm  for  almost  any  point  he  needs  in  oonDection  with  its  subject.'* — 
Law  Student^  Journal. 

*'  It  is  essentially  a  practitioner's  book,  and  we  pronoiunoe  it  '  one  of  the 
best.*  "-iawiVbfe*. 

MOTOR  CARS. — Bonner  and  Farrant's  Law  of  Motor  Cars, 

Hackney  and  other  Carriages.— An  Epitome  of  the  Law,  Statutes, 

and  Regulationfl.    Second  Edition.    By  G.  A.  Bonnbb  and  H.  G. 

Fabbamt,  Esqrs.,  Barristers -at- Law.     Demy  Svo.     1904.       I2s.  Bd, 

"  Carefully  revised  and  brought  up  to  date."— //aw  Time*. 

NAVY.— Manual  of  Naval  Law  and  Court  Martial  Procedure  i 
in  which  is  embodied  Thring's  Criminal  Law  of  the  Navy,  together 
with  the  Naval  Discipline  Act  and  an  Appendix  of  Practical 
Forms.— By  J.  E.  R.  Stbpbsnb,  Esq.,  Barrister-at-Law,  0.  E. 
GxTFOBi),  Esq.,  C.B.,  Fleet  Paymaster,  Boyal  Navy,  and  F. 
Habbisoh  SiOTB,  Esq  ,  Staff  Paymaster,  Royal  Navy.  Demy  Svo. 
1901.  15«. 
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NEGLIGENCE.— Smith's  Treatise  on  the  Law  of  Negligence. 
Second  Edition.    By  Hobaob  Sxrm,  Esq.    8yo.     18S4.  12«.  6d. 

NISI  PRIUS.— Roscoe's  Digest  of  the  Law  of  Evidence  on  the 

Trial  of  Actions  at  Nisi  Prius. — Eighteenth  Edition.    By  Maubigi 

FowsLL,  Esq.,  Barriater-at-Law.    2  vols.    DemySvo.    1907.    2/.  2«. 

*'  An  indispensable  work  of  reference  for  the  practitioner." — Solicitor** 
Journal,  October  6,  1907. 

**  Continues  to  be  a  vast  and  donely  packed  itorehonae  of  inf  ormatton  (m 
praetioe  at  Nisi  Ftiaa."— Law  Journal. 

"  Invalnable  to  a  Nisi  Prioa  practitioner/'— /^aw  QuarUrly  Review. 

NORTHERN  NIGERIA  LA1VS.  — Qollan's  Northern 
Nigeria  Law.    Royal  8 vo.     1905.  2/.  2«. 

NOTARY.— Brool<e's  Treatise  on  the  Office  and  Practice  of  a 
Notary  of  England.— With  a  full  collection  of  Precedents.  Sixth 
Edition.  By  Jambs  ORAxmoxTt^  Esq.,  BaniBter-at-Law.  Bemy  8yo. 
1901.  H.  6f. 

'*Th6  book  ia  an  eminently  practical  one,  and  contain!  a  Terr  complete 
collection  of  notarial  precedents.  The  editor  is  to  be  congratulated  upon  the 
execution  of  a  very  thorough  piece  of  work."— Lav  Journal. 

OATHS.— Stringer's  Oaths  and  Affirmations  in  Great  Britain 
and  Ireland ;  being  a  Collection  of  Statutes,  Gases,  and  Eonns,  with 
Notes  and  Practical  Directions  for  the  use  of  Commissioners  for  Oaths, 
and  of  all  Courts  of  Civil  Procedure  and  Offices  attached  thereto.  By 
FaiJiGiB  A.  STBDroKB,  of  the  Central  Office,  Boyal  Courts  of  Jnstioe, 
one  of  the  Editora  of  the  **  Annual  Practice.'*  Second  Edition. 
Crown  8to.     1893.  4<. 

**  LDdispensable  to  all  eommiwiionwi."- iSWieitonP  JoumaL 

ORANGE  RIVER.— The  Statute  Law  of  the  Orange  River 
Oolony.—Translatod.    Royal  8yo.     1901.  2/.  2«. 

OTTOMAN  CIVIL  LAV^.—Qrigsby's  Medjelle.  or  Ottoman 
Civil  Law.— Translated  into  English.  By  W.  E.  Gbiobbt,  LL.D., 
Esq.,  Barrister-at-Law.    Demy  8yo.     1895.  U.  U, 

PARISH  LA1V.— Humphreys'  Parish  Councils.— The Lawrelat- 
ing  to  Parish  Councils,  being  the  Local  GoTemment  Act,  1894  ;  with 
an  Appendix  of  Statutes,  together  with  an  Introduction,  Notes,  and 
a  Copious  Index.  Second  Edition.  By  Gbobob  Huxfbsxts,  Esq., 
Barrister-at-Law.    Royal  8vo.     1895.  10«. 

Steer's  Parish  Law.  Being  a  Digest  of  the  Law  relating  to  the 
Civil  and  Ecclesiastical  GoTemment  of  Parishes  and  the  Relief  of  the 
Poor.  Sixth  Edition.  By  W.  H.  MAdruLUU.,  Esq.,  Assistant 
Master  of  the  Supreme  Court,  Registrar  of  the  Court  constituted 
und^  the  Benefices  Act,  1898.     Demy  8vo.     1899.  1^ 

PARTNERSHIP.— Pollock's  Digest  of  the  Law  of  Partnership. 
With  an  Appendix  of  Forms.  Eighth  Edition.  With  an  Appendix 
on  the  Limited  Partnerships  Act,  1907.  By  Sir  Fbbdkbiok  Pollock, 
Bart.,  Barrister-at-Law,  Author  of  '* Principles  of  Contract,"  "The 
Law  of  Torts,"  &c.    Demy  8vo.     1908.  10*. 

**  FractitioneTB  and  studenta  alike  will  welcome  a  new  edition  of  this  work." 
— Ltne  Journal. 

*'  Of  the  execution  of  the  work  we  can  speak  in  terms  of  the  highest  praise. 
The  language  is  simple,  oondse,  and  deea.^—Law  MagoMine. 

"  Praiseworthy  in  design,  scholarly  and  complete  in  execntion."— Ani.  Bevitw. 

*,*  AU  ttandard  Law  Workt  €ur$  kspt  in  Stocky  in  law  ealf  and  other  bimUn^t, 


8TEVBN8  AND  80N8»  LIIUTED, 


PATENTS.— Edmunds  on  Patents.— The  Law  and  Fiactioe  of 
Letten  Patent  for  Inventiona.  By  LswiB  Edmuvdb,  Esq.,  K.O. 
Second  Edition.  By  T.  M.  Snrsn,  Esq.,  Barriater-at-Law.  Boy. 
8to.     1897.  U.  12«. 

Edmunds'  Patents,  Designs  and  Trade  Marks  Acts,  1883  to 
1888,  Conaolidated  with  an  Index.  Second  Edition.  By  Lswil 
Enifuirne,  Esq.,  K.C.,  D.Sc.,  LL.B.    Imp.  8vo.    1895.    Net,  2«.  6J. 

Johnson's  Patentees'  Manual.  —  A  Treatiae  on  the  Law  and 
Practice  of  Patents  for  loyentions.  Sixth  Edition.  By  Jaxbb  Jobv- 
sow,  Esq.,  Barrister-at-Law  ;  and  J.  Hxhbt  Jobitbok,  Solicitor  and 
Patent  Agent.     Demy  8yo.     1890.  I0f.6if. 

Johnson's  Epitome  of  Patent  Laws  and  Practice.  Third  Edition. 
Grown  8ro.     1900.  Ntt,  2«.  fid, 

Morris's  Patents  Conveyancing.— Being  a  Collection  of  Precedents 
in  Conveyancing  in  relation  to  Letters  Patent  for  InTentiona. 
With  Dissertations  and  Copious  Notes  on  the  Law  and  Practice.  By 
RoBXBT  MoRBXS,  Esq.,  Barrister-at-Law.    Royal  8yo.    1887.     W.  5«. 

Thompson's  Handbook  of  Patent  Law  of  all  Countries.— By 
Wm.  p.  Thoxpsoit.    Thirteenth  Edition.    12mo.    1905.    Ntt,  %»,  6d. 

Thompson's  Handbook  of  British  Patent  Law.  Thirteenth  Edition. 

12mo.     1905.  Net,  6d. 

PAV^NBROKING.— Attenborough's   Law   of    Pawnbroking, 

with  the  Pawnbrokers  Act,  1872,  and  the  Factors  Act,  1889, 

and  Notes  thereon.  By  Cbables  L.  ATTENBoaouon,  Esq.,  Barrister- 

at-Law.    Post  8yo.     1897.  Net,  Ze. 

PEERAGE   LA V^.— Palmer's  Peerage   Law  in  England:  A 

Practical  TrentiHe  for  LawyerH  and  Laymen.    With  an  Appendix  of 

Peerage  Charters  and  Ltttcrs  Patent  (in  English).     By  Sir  Fbakois 

Bbavfobt    Palmer,    Bencher    of   the   Inner   Temple,   Author   of 

"  Company  Precedents,"  &c.    Boyal  8vo.     1907.  12«.  Bd. 

PLEADING.— Bullen  and  Leake's  Precedents  of  Pleadings  in 

Actions  in  the  King's  Bench  Division  of  the  High  Court  of 

Justice,  with  Notes,    Sixth  Edition.    By  Ctbil  Dodd,  Esq.,  K.C., 

and  T.  Willfs  Cbhtt,  Esq.,  Barrister- at-Law,  a  Master  of  the 

Supremo  Court.     Koyal  8yo.    1905.  W.  18«. 

**  The  standard  work  on  modem  pleading."— Law  Joumai, 

Eustace's  Practical  Hints  on  Pleading.— By  Albz.  Audbbsoit 
EuBTAOB,  Efiq.,  Barrister- at-Law.    Demy  8vo.     1907.  6t, 

**  EKpceially  uneful  to  younBr  soUcitom  and  fctudentB  of  both  branch«i  of  the 
h  gal  profecM'on."— i^flw  limen.  May  11, 1907. 

Odgers'  Principles  of  Pleading  and  Practice  in  Civil  Actions  in 

the   High    Court   of  J ustice.— Sixth  Edition.     By  W.  Blaxs 

Odokbb,  LL.D.,  K.C.,  Beoorder  of  Plymouth,  Author  of  **  A  Digest 

of  the  Law  of  Libel  and  Slander."    Demy  8vo.     1906.  1 2«.  6if. 

"  The  ttudeat  or  practitioner  who  desire*  instmction  and  practioal  guldanoe 
in  our  modem  nyttem  of  pleading  cannot  do  better  than  pceucgfl  himself  of 
Mr.  OdRert'  book.**— Aav  Journal. 

POISONS.— Reports  of  Trials  for  Murder  by  Polsoning.—With 
Chemica]  Introductions  and  Notes.  By  G.  Latham  Baowm,  Esq., 
Barriater-at-Law,  and  C.  O.  Stbwabt,  Senior  Aasietant  in  tfie  Labo- 
ratory of  St.  Thomas's  Hospital,  ftc.    Demy  8vo.     1883.        12<.  6d. 

*^^  All  ttandard  Lav  Wcrkt  are  kept  in  Stock,  in  law  ealfand  other  bindings. 
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POLICIES.— Farrer.—  rkftf  "Vendors  and  Purohasora." 

POIVERSa— Farwell  on  Powers.— A  Concise  Treatifle  on  Powers. 

Second  Edition.    By  Gboroi  Fajlwbll,  Esq.,   Q.G.  (now  a  Lord 

Justice  of  Appeal),  assLstei  bj  W.  R.  Sheldon,  Esq.,  Barrister- 

at-Law.     Hoyal  8vo.     1893.  U.  5a, 

PRINCIPAL  AND  AGENT -Wright's  Law  of  Principal  and 

Agent.    By  E.  Blackwood  Wbiobt,  Esq.,  Barrister-at-Law.    Second 

Edition.     Demy  8vo.     1901.  IS«. 

"Clearly  arranfred  and  clearlf  written.**-^ /www  Time$. 

"May  with  cunfidence  be  recommended  to  all  leeal  practitioQen  m  an  aoou- 
nte  and  handy  text  htMik  on  the  subjVctv  oomprifed  m  it.**—SolicUon^  JounuU. 
•*  An  excellent  book."-  Jynw  Qwrt-rfy  Review. 

PRIVY  COUNCIL  LAIV.-Wlieeler's  Privy  Council  Law:  A 
Synop^  of  all  the  Appeals  decided  by  the  Judicial  Committee  (includ- 
ing Indian  Appealit)  from  1 876  to  1 89 1 .  Together  with  a  precis  of  the 
Cases  from  the  Supreme  Coiirt  of  Canada.  By  Gbobob  Whxblkb, 
Esq.,  Barrister-at-Law,  and  of  the  Judicial  Department  of  tlie  Privy 
Council.    Royal  8vo.     1893.  W.  11«.  6<f. 

PRIZE  CASES.- Reports  of  Prize  Cases  determined  in  the 
High  Court  of  Admiralty,  before  the  Lords  Commissioners 
of  Appeals  in  Prize  Causes,  and  before  the  Judicial  Com- 
mittee of  the  Privy  Council,  from  1745  to  1859.— Edited  by 
E.  S.  RosoOE,  Esq.,  Barrister-at-Law  and  Admiralty  Registrar. 
2  Vols.    Royal  8vo.     1905.  Net,  21,  10«. 

"  Mr.  Rodcoe  baa  evidently  edited  these  yoltunes  with  much  care,  and  every 
fltadent  of  international  Uw,  here  and  elsewhere,  will  be  grateful  to  him.*'— 
The  Timet. 

"We  f;\sA\j  acknowledge  the  excellent  judgment  with  which  Mr.  Rosooe 
baa  performed  his  task.  The  English  Prize  Cases  will  be  a  boon  to  the  student 
of  international  law,  aad  in  times  of  nav^l  warfare  to  the  practitiunjr/' — Law 
Journal. 

PROBATE.— Nelson's  Handbook  on  Probate  Practice  (Non- 
Contentious),  (Ireland).— By  Howaed  A.  Nelson,  Esq.,  Barrister- 
at-Law.  Deray8vo.  1901.  12*.  6rf. 
Powles  and  Oakley  on  Probate.— Fourth  Edition.  Part  I.  THE 
LAW.  By  L.  D.  Powles,  Esq.,  Barrister-at-Law,  District  Probate 
Registrar  for  Norwich.  Part  II.  THE  PRACTICE.  Contentious 
Practit^e.  By  W.  M.  F.  Watebton,  EHq.,  Barrister-at-Law,  of  the 
Probate  RegiBtry,  Somerset  Ilou^e.  Non-Contentious  Practice.  By 
E.  LoYELL  Mansbbidok,  Esq.,  of  the  Probate  Registry,  Somerset 
House.     Demy  8vo.     1906.  1/.  10*. 

"  Tliw  is  a  practical  book  by  practical  men,  and  a  very  oomp'eto  guide  to  the 
law  an  i  pra  tice  of  probate."— A'oiici/or*'  Journal. 

PROPERTY.— 5^^^  aUo  "  Real  Property." 
Raleigh's  Outline  of  the  Law  of  Property.— Demy  Svo.   1890.  7«.  6^. 
Strahan's  General  View  of  the  Law  of  Property.— Fourth  Edition. 
By  J.  A.  Stbahan,  assisted  by  J.  Sinolaib  Bazteb,  Esqrs.,  Bairis- 

ters-at-Law.    Demy  8vo.     1905.  12«.  6rf. 

"  The  student  will  not  easily  find  a  better  general  view  of  the  law  of  property 
than  that  which  is  contained  in  this  book." — Solicitor**  Journal. 

♦'  We  know  of  no  better  b«)ok  for  the  daas-room."— Law  Tim$$, 

PUBLIC    MEETINGS.— Chambers'    Handbook  for   Public 

Meetings. — Including  Hints  as  to  the  Summoning  and  Management 
of  them,  and  at  to  the  Duties  of  Chairman,  &c.,  &c.,  and  Rules  of 
Debate.  Third  Edition.  By  Obobob  F.  Chaxbbbs,  Esq.,  Barrister- 
at-Law.    Royal  8yo.     1907.  Net,  2«.  6<f. 

•»♦  AU  iiandard  Law  Workt  are  kept  in  Stock,  in  law  caXf  and  other  bindinjft, ' 


S8  ErrEVENB  AND  SONB,  LIMITED, 

QUARTER  SESSIONS.— 5m  a/«o  <' Criminal  Law." 

Priichard's  Quarter  Sessions. — The  Jurisdiction,  Practioe,  and 
Procedure  of  the  Quarter  Sesj-ions  in  Judicial  Matters,  Criminal, 
CiFi],  and  Appellate.  Second  Kdition.  By  Josxph  B.  Matthews 
and  v.  Gbahax  Hilwabd,  Epqrs.,  Barristers-at-Law.  Demj  8vo. 
1904.  ruhliihed  at  \l.  11*.  6</.  ;  reduced  to  net,  \bn. 

RAILV^AY  RATES.— Dariinffton'8  Railway  Rates  and  the 
Carriage  of  Merchandise  by  Railway.— By  u.  B.  Dablzvotov, 
Esq.,  Barrister-at-Law.     Demy  Svo.     1893.  1/.  6<. 

Russell  s  Railway  Rates  %nd  Charges  Orders.  The  Law  under 
the  Railway  RutcH  and  Charges  Orders  Confirmation  Act^,  1891  and 
1892,  and  the  Railway  and  Canal  Traffic  Act,  1894,  with  Explanatory 
No^es  and  Decision?. — By  Uabold  Russell,  Esq.,  Barrister-at-Law. 
Royal  Svo.     1907.  10».  W. 

"Useful  both  to  the  officials  of  ruilway  companies  and  to  the  !atter*8 
CustoitiprH.*' —  Y<'rkfh\rf  i'ont. 

*'Evt'r5'  bmnch  of  the  subject  is  treated  in  a  clear  and  succinct  manner.*'— 
nV«f'rn  Monthig  Seu:$, 

RAIL1V AYS.— Browne  and  Theobald's  Law  of  Railway  Com- 
panies.— Being  a  Collection  of  the  Acta  and  Orders  relating  to 
Railway  Companies  in  Great  Britain  and  Ireland,  with  Notes  of  all 
the  Cases  decided  thereon.  Third  fldition.  Bv  J.  H.  Balfoub 
Bbowkb,  'Eg^.y  one  of  His  Maje8ty*8  Counsel,  and  Fbakk  Balfottb 
Bbownb,  Esq.,  Barrister-at-Law.    Royal  8to.     1899.  2/.  2j. 

**  Contains  in  a  Tery  conciae  form  the  whole  law  of  raflwaTs/*— Tibs  7%m*. 

"  It  18  difficult  to  tind  in  this  work  any  subject  in  oonoection  with  railways 
which  18  not  deiilt  with.*'— /.rtio  Timrs. 

"  Praetitioners  viho  require  a  coiup;  ehensive  treatise  on  railway  law  will  find  it 
indispensable." — Law  Journal. 

Disney's  Law  of  Carriage  by  Railway.— By  Hbnbt  W.  Dzsmet, 
Esq.,  Banis  er-at-Law.     Demy  Svo.     1905.  7*.  6rf. 

"  ContainH  much  useful  ibfoimation,  and  can  be  cordially  recommended  to 
the  lawyer."— Arttr  Timfs. 

PowelTs  Relation  of  Property  to  Tube  Railways.— By  Maubice 
Powell,  Etq.,  Banister-at-Law.    Demy  Svo.     190.3.        ICet  U.  6d. 

RATES  AND  RATING.  — Castle's  Law  and  Practice  of 
Rating.-  Fourth  Edition.  By  Kbwabd  James  Castlb,  Esq.,  one 
of  His  Majesty's  CounsoJ,  &c.     Royal  Svo.     1903.  1/.  bt. 

**  A  compendious  treatise,  which  has  earned  the  goodwill  of  the  Profeaaion  on 
account  of  its  conciseness,  its  lucidity,  and  its  accuracy."— Aaw  TVmes. 

Hamilton  and  Forbes'  Digest  of  the  Statutory  Law  relating  to 
the  Management  and  Rating  of  Collieries.— For  the  u^e  of 
Colliery  Owners,  Viewers  and  Innpectors.  By  H.  B.  Hanb 
Haicilton  and  Ubquhabt  A.  Fobbes,  Esqrs.,  Barristers- at- Law. 
Demy  Svo.     1902.  JVW,  17*.  6rf. 

"  An  eminently  practical  work."— Z<na  Timet. 

REAL  PROPERTY.— Carson's  real  Propetty  Statutes,  com- 
prising, among  others,  the  Statutes  relating  to  Prescription,  Limita- 
tion of  Actions,  Married  Women's  Property,  Payment  of  Dehta  out 
of  Heal  Estate,  Wills,  Judgments,  Conveyancing,  Settled  Land, 
Partition,  Trustees.  Being  a  Tenth  Edition  of  Shelford*s  Real  Property 
Statutes.  By  T.  H.  Cabson,  E^q.,  K.C.,  and  H.  B.  Bompab,  £sq., 
Barrister-at-Law.    Royal  Svo.     1902.  U.  I5t. 

**  Absolutely  indispensable  to  oonveyancmg  and  equity  lawyefs." 
De  Viilier's  History  of  the   Legislation  concerning  Real  and 
Personal  Property  in  England  during  the  Reign  of  Queen 
Victoria,— Crown  Svo.    1901.  8».  W. 

Digby's  History  of  the  Law  of  Real  Property.    Fifth  Edition. 

Demy  Svo.    1897.  12«.  M. 

•^*  J II  Uandard  Law  Worhn  are  kept  in  Stock,  in  late  calf  and  other  bindinge. 
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REAL  PROPBRrY-€ontinHed, 
Lightwood's  Treatise  on  Possession  of  Land  i  with  a  chapter  on 
the  Beal  Property  Limitation  Acta,  1833  and  1874.— B7  Jobn  M. 
LiOBTirooD,  Esq.,  Barrister-at-Law.    Demj  8vo.    1894.  1m. 

Maclaurin's  Nature  and  Evidence  of  Title  to  Realty.  A  His- 
torical Sketch.  By  Rxokabo  C.  Macl^xtbin,  Esa.,  of  Lincoln's  lun. 
Demy  8to.     1901.  10«.  6d. 

Shelford's  Real  Property  Statutes.— Fid:* ''Carson." 
Smith's  Real  and  Personal  Property.— A  Oompendium  of  the  Law 
of  Beal  and  Personal  Property,  primarily  connected  with  Con- 
re^anoing.  Designed  as  a  Second  Book  for  Students,  and  as  a 
Digest  of  the  most  usefol  learning  for  Practitioners.  Sixth  Edition. 
By  the  Aitthob  and  J.  Tbxjbtbav,  LL.M.,  Barrister-at-Law.  2  vols. 
Demy  8yo.    1884.  21.  2t. 

**  A  book  which  he  (tha  stndnt)  niAy  read  orcr  and  orcr  again  with  profit  and 
plaasnie."— Lair  TTaMt. 

Strahan.— FMfo  "  Property." 

REGISTERED  UAHD.—  Vidt  <<Land  Transfer"  and  <«Yirk- 
shire  Registries." 

REGISTRATION.-Rogers.— rwif "  Elections.'* 
Fox  and  Smith's  Registration  Cases.    (1886—1895  )    Royal  8yo. 

Calf,  net,  21,  10m. 

Smith's  (C.  Lacey)  Registration  Cases.    Vol.  I.    (1896—1905.) 

Royal  Svo.  Calf,  net,  21.  14*. 

Smith's  (C.  Lacey)  Registration  Cases.    Vol.  II.,  Part  I.    (190G— 

1907.)    Royal  8vo.  JN>^,  5«. 

*^*  Parte  sold  teparately.     Prices  on  application. 

REPORTS.— Fkiir  <*  English  Reports." 

REQUISITIONS  ON  TITLE.  — Dicklns.— Tuff  *< Convey, 
ancing." 

REVERSIONS.-Farrer.— ruftf  **  Vendors  and  Purohaseis." 

RIVERS  POLLUTION.— Haworth's  Rivers  Pollution.— The 
Statute  Law  relating  to  Rivers  PoUation,  containing  the  Rivers  Pollu- 
tion Prevention  Acts,  1876  and  1893,  together  with  the  SpeAisd  Acts  in 
force  in  the  West  Riding  of  Yorkshire  and  the  County  of  Lancaster, 
and  Practical  Forms.  Second  Edition.  By  Ckablbb  Josbph 
Hawobtb,  Solicitor,  B.A.  (Cantah.),  LL.B.  (London).  Roy.  l*2mo. 
1906.  Net,  10«.  6d. 

ROMAN   LAV^.— Abdy  and  Walker's  Institutes  of  Justinian, 

Translated,  with  Notes,  by  J.  T.  Abdt,  LL.D.,  and  the  late  Bbtah 

WAX2KB,  M.A.,  LL.D.    Crown  8vo.     1876.  16<. 

Abdy  and  Walker's  Commentaries  of  Qaius  and  Rules  of  Ulpian. 

With  a  Translation  and  Notes,  by  J.  T.  Abdt,  LL.D.,  late  Reffius 

Professor  of  Laws  in  the  University  of  Cambridge,  and  the  late 

Bbtah  WAX2KB,  M.A.,  LL.D.    New  Edition  by  Bbtah  Walkse. 

Crown  8vo.     1885.  16«. 

Barham's  Students'  Text-Book  of  Roman  Law. — ^By  C.  Nioouls 

Babhax,  Esq.,  Barrister  at- Law.     Demy  12mo.     1903.     Netf29.6d. 

"  A  oollection  of  notes,  clearly  and  siinply  expressed,  npon  the  principal  topics 

of  Boman  Law  as  they  are  stated  in  the  Institutes  of  Gaiu4  and  Justinian. 

Neatly  ananged,  and  forms  a  complete  outline  of  the  subject."— Z/ato  NoieM. 

Goodwin's  XII.  Tables. — By  Frbdcbiok  Qoodwxh,  LL.D.  London. 

Royal  12mo.     1886.  3«.  M. 

Greene's   Outlines   of    Roman    Law.— <3on8uting   ohiefly  of   an 

AnalyBia  and  Snmma^  of  the  InstituteB.    For  the  nae  of  Students. 

By  T.  WmTOOMBB  GBBBn,    Banister-at-Law.    Fourth  Edition. 

Foolfloap  Svo.    1884.  It,  M. 

\*  AU  ttenidard  Law  Works  me  kepi  tit  SUteh^  tit  Uw  caff  mtd  other  hindiesge^ 
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ROMAN  l,A^M-^animu0d, 

Qrueber's  Lex  Aquilicu— The  Boman  Law  of  Damage  to  Propertj: 
being  a  Commentary  on  the  Title  of  the  Digest  "  Ad  Legem  Aqni- 
liam "  (ix.  2).  With  an  Introduction  to  the  Study  of  the  OorpoB 
Juris  Civilia.  BjEEWzvGBUZBXB,Dr.  Jnr.,H.A.  8vo.  1886.  10$.  6d. 

Holland's  Institutes  of  Justinian.— Seoond  Edition.  Extra  foap. 
8yo.     1881.  6«. 

Holland  and  Shadwell's  Select  Titles  from  the  Digest  of  Jus- 
tinian.—Demy  8to.     1881.  14«. 

Monro's  Digest  of  Justinian. — ^Translated.  By  G.  H.  Mohbo,  M.A. 
Vol.  I.    Royal  8vo.     1904.  Xd,  12#. 

Monro's  Digest  IX.  2.  Lex  Aquilia.  Translated,  with  Notes,  by 
C.  H.  Momto,  H.A.    Crown  8vo.     1898.  6«. 

Monro's  Digest  XIX.  2,  LocatI  Conducti.  Translated,  with  Notes, 
by  C.  H.  MoiTBO,  M.A.    Grown  8vo.     1891.  6<. 

Monro's  Digest  XLVII.  2,  De  Furtis.  Translated,  with  Notes,  by 
G.  H.  MoiTBO,  M.A.    Grown  8vo.     1893.  5«. 

Monro's  Digest  XLI.  1,  De  Adquirendo  Rerum  Dominio.  Trans- 
lated, with  Notes,  by  C.  H.  Monbo,  M.A.     Crown  8vo.     1900.    5«. 

Moyle's  Imperatoris  lustiniani  Instttutionum  Libri  Quattuor. — 
Fourth  Edition.    Demy  8ro.     1903.  16«. 

Moyle's  Institutes  of  Justinian.  Translated  into  English.— Fourth 
Edition.    Demy  8to.     1906.  6«. 

Poste's  Elements  of  Roman  Law.— By  Gains.  With  a  Translation 
and  Commentary.    Fourth  Edition.     Demy  8to.     1904.      Hetf  16«. 

Roby's  Introduction  to  the  Study  of  Justinian's  Digest,  oon- 
taining  an  account  of  its  composition  and  of  the  Jurists  used  or 
referred  to  therein.    By  H.  J.  Bobt,  M.A.     Demy  8vo.     1886.     9«. 

Roby's  Justinian's  Digest.— Lib.  VII.,  Tit.  I.    De  Usufruotu,  with 

a  Legal  and  Philological  Commentary.     By  H.  J.  Robt,  M.A. 

Demy  8vo.     1884.  9f. 

Or  the  Two  Parts  complete  in  One  Volume.    Demy  8to.  18«. 

Roby's  Roman  Private  Law  in  the  Times  of  Cicero  and  of  the 
Antonines.— ByH.J.RoBY,M.A.  2 vols.  DemySvo.  1902.  JV>/,30t. 

Sohm's  Institutes  of  Roman  Law. — Third  Edition.  Demy  8to. 
1907.  iVW,  16«. 

Wander's  Selected  Titles  from  Justinian's  Digest— Annotated  by 

the  late  Bbtah  Walzxb,  M.A.,  LL.D. 

Part  I.  Mandati  vel  Contra.  Digest  xvn.  i.  Grown  8yo.   1879.  6s. 

Part  III.    De  Condictionibus.      Digest   xn.    1    and   4—7,  and 

Digest  zm.  1—3.    Grown  8vo.     1881.  6«. 

Walker's  Fragments  of  the  Perpetual  Edict  of  Salvius  Julianus. 
Collected  and  annotated  by  Bbtax  Walkxb,  M.A.,  LL.D.  Crown 
8vo.     1877.  6«. 

Whewell's  Qrotius  de  Jure  Belli  et  Pacis,  with  the  Notes  of  Bar- 

beyrac  and  others  ;  accompanied  by  an  abridged  Translation  of  the 

Text,  by  W.  Wbzwkll,  D.D.     3  vols.    Demy  8vo.     1863.  12«. 

•,♦  All  ttandard  Law  Works  are  kepi  in  Stock,  in  late  calf  and  other  hindingt. 
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RULING  CASES.— Campbeirs  Ruling  Ca&es. -Arranged, 
Annotated,  and  Edited  by  Robbbt  Cjjcpbxll,  of  Liucoln*B  Inn,  Esq., 
Barrister- at-Law,  Advocate  of  the  Scotch  Bar,  assisted  by  other 
Members  of  the  Bar.  With  American  Notes  by  lavura  Bbowns, 
formerly  Editor  of  the  American  Reports,  and  the  Hon.  Lvowakd  A. 
Jems,  A.B.,  LL.B.  (Hary.)-  Boyal  8vo.  1894-1902.  BalfveUum, 
giU  top.  Complete  in  XXVI.  Volumes.  Price  for  the  set,  net,  25/. 
*«*  The  Volumes  sold  separately,  net,  each  \l,  5«. 

I.— Abandonment —Action, 
II.— Aodon  —Amendment 


III.— Anoient  Light- Banker. 
IV.  -  Banimiptoy-Bill  of  Lading, 
v.— Bili  of  8ale-Confliot  of  Uwt. 
Vl.-Contraot 
VII.— Conversion— Counsel. 
VIII. -Criminal  Uw-Dood. 
IX.— Defamation  —  Dramatlo  and 

Musical  Copyriglit 
X.— Easement-  Estate. 


XIV.  -Insurance  -  interpretation. 
XV.— Judge— Landlord  and  Tenant. 
XVI. —Larceny —Mandate. 
XVIL-Manorial  Rlgtit-Mlstaico. 
XVlll.— Mortgage  -Negligence. 
XIX.— Negligence  — Partnersliip. 
XX.— Patent 
XXI. —Payment— Puroliaso  for  Value 

without  Notice. 
XXIi.— Quo  Warranto— Release. 
XXIil.-Rellef— Sea. 


XI.-Estoppei  -Execution.  XXiV.— Search  Warrant -Telegraph. 

XII.— Executor— Indemnity.  i     XXV.— Tenant— Wills. 

XIII.— Infant-Insurance.  I    XXVi.-Table  of  Cases ;  Index. 

An  Addendum  Volume,  containing  Notes  of  Gases  published  since  the 
issue  of  Vol.  I.,  will  be  issued  shortly. 
THIS  SBBIBS  FBBSBNT8- 

The  beet  English  Decisions  (in  full), 
From  the  earlier  Reports  to  the  present  time, 
Grouped  under  topics  alphabetically  arranged. 
inroBB  EACH  TOPIC  19  QIVBK- 

A  '*  Rule  "  of  law  deduced  from  the  cases  ; 
The  early  or  "  leading  "  case  (in  full) ; 
English  notes  abstracting  collateral  cases ; 
American  notes. 
THE  OBJECT  OF  THE  SERIES  IS- 
To  state  legal  principles  dearly, 

Throu^  cases  of  accepted  authority, 
With  sufficient  annotation 

To  aid  the  application  of  these  principles 
to  any  given  state  of  facts. 

EznuLCTS  FBOX  Pbbbs  NonoES. 

**  A  CvdoiMBdia  of  law  ....  most  ablf  executed,  learned,  aocurate,  dear, 
conciM  \  but  peiiiape  its  chief  merit  is  that  it  Impremea  on  us  what  the  praotiriog 
English  lawyer  is  too  apt  to  foTi^t-that  Euglish  law  really  is  a  body  of  prin- 
dples."— ?**«  British  Revirw. 

"  One  of  the  mrwt  ambitious,  and  ought  to  be,  when  it  is  complete,  one  of  the 
most  generally  useful  legal  works  which  the  prese&t  century  has  produced."— 
lAterature. 

**  A  perfect  storehouse  of  the  principles  established  and  illustrated  by  our 
case  hiw  and  that  of  the  United  States. "—Late  Trmes, 

"  The  general  scheme  appears  to  be  ezcdlent,  and  its  execution  reflects  the 
areatest  credit  on  erenrbooy  oonoemed.  It  may,  indeed,  be  said  to  constitute, 
for  the  prercnt,  the  hign-water  mark  of  the  sdence  of  book -making.  "—&i(.  Rev. 

**  A  work  of  unusual  value  and  interest.  .  .  .  Each  leading  ca*e  or  group 
of  esses  is  preceded  by  a  statement  in  told  type  of  the  rule  which  Ihey  are  quoted 
as  establiHhing.  The  work  is  happy  in  conception,  and  tliis  first  volume  shows 
that  it  will  be  adequatdy  and  successfully  carried  o\xi."—SoHc'tora*  Journal, 

"The  Ei^lish  Ruling  Cases  seem  gaierally  to  have  been  well  and  carefully 
chosen,  and  a  great  amount  of  work  has  been  expended.  .  .  .  Great  accuracy 
and  care  are  shown  in  the  preparation  of  the  Notes."— Laio  Quarterly  Review. 

<*  The  Seriei  hai  been  maintained  at  a  high  level  of  ezcellenoe."-* 

Tkt  Timet. 
*^*  AU  ttandard  Law  Worht  are  kept  in  Stocky  in  law  calf  and  other  bindings. 
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SALES.— Blackburn  on  Sales.  A  TreatiBe  on  the  Effect  of  the 
Coo  tract  of  Sale  on  the  Legal  Rights  of  Property  and  Poaeeesion  in 
Goods,  Wares,  and  Merchandise.  Bj  Lord  Bjjlckbvkx.  2nd  Edit. 
By  J.  C.  Graham,  Esq.,  Barrister-at-Law.  Boyal  8yo.  1886.     H.  U. 

SALVAGE.— Kennedy's  Treatise  on  the  Law  of  Civil  Salvage. 
~By  The  Right  Hon.  Lord  Justice  Ebnvbdt,  a  Lord  Justice  of 
Appeal.  Second  Edition.  By  A.  R.  Eenvedt,  Esq.,  Barrister- at- 
Law.    Royal  8vo.    1907.  15^. 

**The  whole  subjfct  is  explained  iathe  present  work  in  a  manm  rut  once 
lucid  and  interesting."— fo/tVtfor**  Journai^  June  8, 1907. 

SETTLED  LAND.— rt(/f  •*  Conveyancing"  and  '* Forms." 

SHERIFF  LA1V.— Mather's  Compendiumof  Sheriff  and  Exe- 
cution Law.  Second  Edition.  By  Philxp  E.  Ma,tksb,  Solicitor  and 
Notary,  formerly  Under-Sheriff  of  Newcastle-on-Tyne.  Royal  8vo. 
1903.  \l.  10«. 

**  We  think  (hat  this  book  will  be  of  very  (freat  aatdstanoe  to  any  persons  who 
maf  fill  the  poeitionB  of  high  sheriff  and  under-sheriff  from  thin  time  forth.  The 
whole  of  the  lenl  profession  will  derive  great  advantage  from  having  this 
volnme  to  oonstut."— Law  Time$. 

"  The  subject  is  one  of  great  practical  importance,  and  this  edition  will  be 
most  valuable  in  the  office  of  sheriffs  and  solidtora."— Z/Oir  Journal. 

SHIPPING.— Carver.— rt<2«  ••Curriers." 

Marsden's  Digest  of  Cases  relating  to  Shipping,  Admiralty, 
and  Insurance  Law,  down  to  the  end  of  1897.~By  Reginatd 
O,  MABSDXir,  Esq.,  Barrister-at-Law,  Author  of  "The  Law  of 
CoUisioiis  at  Sea."    Royal  8to.     1899.  1  /.  10«. 

Putling's  Shipping  Codei  being  the  Merohant  Shipping  Act,  1894 
(57  ft  68  Vict.  0.  60).  With  Introduction,  Kotes,  Tables,  Boles, 
Orders,  Forms,  and  a  Full  Lidex. — ^By  AT.mcATfpgB  PxTZxnro,  Esq., 
Barrister-at-Law.    Boyal  8to.     1894.  Nei,  7«.  6d. 

Temperley's  Merchant  Shipping  Acts.— By  Bobbbt  Txxpsbi.kt, 
Esq.,  Barrister-at-Law.  Second  Eiition,  comprisiDg  the  Merchant 
Shipping  Acts,  1894  to  1907*  with  Notes,  and  an  Appendix  of  Orders 
in  Council,  Rules  aud  Begulatious,  Official  Forms,  &o.  By  the 
AxTTHOs  (now  a  Solicitor  of  the  Supreme  Court),  and  Hubbbt  Stuaut 
MoOBK,  Esq.,  Barrister-at-Law,  aAsittod  by  Alfbed  Bucknill,  Esq., 
Barrister-at-Law.    Royal  8yo.     1907.  XL  lOs. 

SLANDER.— Odgers.—  ru2«  «  Libel  and  Slander." 
SOLICITORS.  — Cordery's  Law  relating  to  Solicitors  of  the 
Supreme  Court  of  Judicature.  With  an  Appendix  of  Statutes 
and  Bales,  the  Colonial  Attomies  Belief  Acts,  and  Notes  on  Appoint- 
ments open  to  Solicitors,  and  the  Bight  to  Admission  to  the  Colonies, 
to  which  is  added  an  Appendix  of  Precedents.    Third  Edition.    By 

A.  CoBDSBT,  Esq.,  Barrister-at-Law.     Demy  8yo.     1899.         U.  1«. 
"  The  leading  authority  on  the  law  relating  tO  ■oliciior8.*'~Laic  Journal, 
**  A  complete  compendium  of  the  law."— Zaw  Times. 

SPECIFIC  PERFORMANCE.  — Fry's  Treatise  on  the 
Specific  Performance  of  Contracts.  By  the  Bight  Hon.  Sir 
Edwasd  Fbt.    Fourth  Edition.    By  W.  D.  Bawzjnb,  Esq.,  K.C. 

Boyal  8to.     1903.  1/.  16«. 

**  The  leading  authority  on  its  ■abject."— Z^tr  Journal. 

"Mr.  BawUns  has  acquitted  himself  of  his  tesponaiUe  task  with  signal 
Militj.''^Law  Tme$, 

\*  AU  tUmdard  Law  Wcrkt  are  kepi  in  Stocky  in  UnoM^aad  other  bindingt. 
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STAMP  LAIVS.—Highmore's  Stamp  Laws.— Being  the  Stamp 
Acts  of  1891  :  witli  the  Acts  amending  and  extending  the  same, 
inolnding  the  finance  Act,  1902,  together  with  other  Acts  imposing 
or  relating  to  Stamp  Duties,  and  Notes  of  Decided  Cases ;  also  an 
Litroduction,  and  an  Appendix  containing  Tables  showing  the  com- 
parison with  the  antecedent  Law.  Second  Edition.  By  Na,thanibl 
JosKPB  HiOHMOBB,  Assistant- Solicitor  of  the  Inland  Revenne.  Demj 
8to.    1902.  lOt.ed. 

*'  The  reoognized  work  on  the  eahjeet."— Zair  Quarterly  Review, 

"ThiB  edition,  like  the  fonner  one,  will  be  found  of  the  greatest  nte  bf 
■oliciton,  officers  of  companies,  and  men  of  haainem."— Law  Journal, 

"  A  very  comprehensive  yolnme,  fulfilling  ererf  reqnirement.*'-Viw<ie«  of 
the  Peace. 

"  Mr.  Highmore's '  Stamp  Lawi'  leaves  nothing  undone.*'— 7%«  CivUian, 

STATUTES,  and  vidt  **  Acta  of  Parliament." 
Chitty'8  Statutes.— The  Statutes  of  Pnddoal  UtiHtj,  from  the 
earliest  times  to  1894,  with  Supplemental  Volume  to  1901  inoluaye. 
Arranged  in  Alphabetical  and  Chronological  Order;  with  Notes  and 
Indexes.  Fifth  Edition.  By  J.  M.  Lblt,  Esq.,  Barrister-at-Law. 
Boyal  8yo.    Complete  with  Index,  In  14  Volume$.  1894-1902.  15/.  yb$. 

Supplementary  Volume,  1895    to   1901.     Consolidated  with 
Index.    May  be  had  separately.  21,  2«. 

**  To  those  who  already  posaess- '  Chitty's  Statutes '  this  new  volume  is 
indiBpenflable."--I.air  Kotee. 

Annual  Supplements.  Separately:— 1895,  6«.  1896, 10«.    1897,  5«. 

1898,  7«.6rf.  1899,  7*.  6t/.  1900,  7«.  6rf.  1901,  7».  W.  1902,  7j.  W. 
-    1903,  7«.  6rf.     1904,  Is.  6rf.     1905,  7».  6rf.     1906,  7*.  6<f.     1907. 

{Xearly  ready.) 

"It  is  a  hook  whieb  no  public  library  should  be  without."— 
Spectator, 

**  A  work  of  permanent  value  to  the  praetising  lawyer." — Solieitors^ 
Journal, 

**  Indispensable  in  the  library  of  every  lawyer."— ^/i«r<fay  Review, 
**To  all  eoncerned  with  the  laws  of  England,  Chitty's  Statutes  of 
Practical  Utility  are  of  essential  importance,  whilst  to  the  practising 
lawyer  they  are  an  absolute  necessity." — Law  Timet, 

"  The  lawyer*s  Bible  is  the  *  Stotutci  of  Practical  Utility  '—that 
they  are  his  working  tools,  even  more  than  accredited  text-books  or 
'  authorised  reports.'  More  than  one  judge  has  been  heard  to  say 
that  with  the  '  Statutes  of  Practical  Utility '  at  his  elbow  on  the 

bench  he  was  apprehensive  of  no  difficulties  which  might  arise." 

TKeTxmet, 

STATUTE  LA1V.— Wilberforce  on  Statute  Law.  The  Prindplai 
whioh  govern  the  Constmotion  and  Operation  of  Statutes.  By  £. 
WiLBSBiOBOB,  Esq.,  a  Master  ol  the  Supreme  Court.     1881.        18«. 

^^*  AU  ttmdard  Law  Werke  ore  kept  in  Stoekf  in  iaw  oalf  and  other  Hnding$, 
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STOCK  EXCHANGE.-Schwabe  and  Branson's  Treatise 
on  the  Laws  of  the  Stock  Exchange.— B/  Waltkb  S.  Schwabs 
and  G.  A.  H.  Bsakboh,  Eaqn.,  Banisters-at-Law.  Demy  8to. 
1905.  12*.  6d. 

"  TluB  book  rnves  a  clear  and  comprehenaiye  aooonnt  of  the  oon^titutioii  of 
the  Ix^ndon  Stock  Exohanfce  and  of  the  nature  of  Btook  Exr^hange  tranflacUons, 
aawell  as  of  the  legal  rules  appliciiblo  in  respoct  thereof.*'— £«aw  Quarterly  Review, 

"A  defir  and  practical  account  of  the  method  in  which  the  buginemof  the 
Stock  F.Tchange  is  conducted,  and  of  the  law  relating  thereto."—  Law  TitMa. 

**  The  beat  guide  we  know  to  the  nature  of  Stock  Exchaoge  tranaactiona."^ 
The  Spectator. 

*'  That  the  treatine  will  be  acoeptaMe  to  lawyers  and  laymen  alike  we  have  no 
doubt.  We  liave  aatiafled  ourselves  that  the  legal  portion  is  a  sound,  and  in  all 
respects  satisfactory,  piece  of  work."— Z^w  Journal, 

SUCCESSION.-Holdsworth  and  Vickers'  Law  of  Succes- 
sion, Testamentary  and  Intestate.    DemySvo.    1899.        10«.  M. 

SUMMARY  CONVICTIONS.— Pale/s  Law  and  Practiceof 
Summary  Convictions  under  the  Summary  Jurisdiction  Acts, 
1848— 1899;  including  Proceedings  Preliminary  and  Subse- 
quent to  Convictions,  and  the  Responsibility  of  Convicting 
Magistrates  and  their  Officers,  with  the  Summary  Jurisdic- 
tion Rules,  1886,  and  Forms.— Eighth  Edition.  By  W.  H. 
M^ovAicABA,  Esq.,  a  Master  of  the  Supreme  Court,  and  Ralph 
NXTILLB,  Enq.,  BarriBter-at-Law.    Demy  8to.     1901.  1/.  5«. 

TAXPAYERS'  GUIDES.— TtV^  «Hoiiae/'  "Inoome,"  and 
••Land  Tax." 

THEATRES    AND    MUSIC    HALLS.- Geary's   Uw  of 

Theatres  and  Music  Hal  Is,  including  Contracts  and  Precedents 
of  Contracts.— By  W.  K.  M.  Gsabt,  J.F.  With  Historioal  lutroduo- 
tion.    ByJimeWiuxAXSyEeq.,  Barri«ter-at-Law.    8to.    1886.    6#. 

TITLE.— Jackson  and  Qosset.— Tuf^  "InTestigationof  Title." 

TORTS.— Addison  on  Torts. — A  Treatise  on  the  Law  of  Torts ;  or 
Wrongs  and  their  Remedies.  Eighth  Edition.  By  Wizxzaic  Eowabd 
GosDON,  Esq.,  and  Walteb  Hubsey  Gbiffith,  Esq.,  Batxisters-at- 
Law.    Royal  8vo.     1906.  1/.  18#. 

"Ab  a  praotiohl  guide  to  the  statutory  and  case  law  of  torta  tie  preatLt 
edition  irill  be  fovnd  \er)r  relable  and  contplete.'*— ^o/teilor«*  Joutnol. 

" '  Addiaon  on  Torts '  is  ess*  nUally  t^e  practitioner's  text-bo(>k.  The  learned 
fditon  ha\e  done  tbrir  work  exceeding  y  treD,  and  the  eighth  edition  of 
*  Addison'  i»  ill  no  doubt  enjoy  the  favoiir  of  the  legal  profession  in  1.8  hi^h  a 
degret?  as  any  of  its  predecessors."— Laic  Journal, 

'*  The  eighth  e  iition  is  the  mcH  important  that  hafl  beeo  issued  of  late  year*, 
mainly  becMuse  it  supplies  a  wai  t  tliut  has  been  «i  iely  felt  in  regard  to  negli- 
gence and  iUrgal  dlNti-f^s.  Chapter  I.  h&i  been  entirely  recast,  and  numerous 
changee  will  I  e  found  throughout  tte  text.  It  is  b  jt  natural  that  this  edition 
i^onfd  be  larger  than  its  prcdt'ccsson**  but  this  iocrease  is  fully  justified  in  every 
«ay." — Law  'I\mt$. 

Bigetov/s    Law   of  Torts.>-By   Msltizub    M.    Bioblow,    Fh.D. 

Harvard.    Second  Edition.    Demy  8yo.     1903.  I2s.6d. 

Kenny's  Selection  of  Cases  Illustrative  of  the  English  Law  of 

Torts.— By  G.  S.  Kbkht,  LL.D.,  Barrister-at-Law.    Demy  8vo. 

1904.  I^et,  12s,  6d. 

%*  All  standard  Law  Works  are  kepi  in  Stock,  in  law  calf  and  other  bindings. 
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TORTS  —tontinued. 
Pollock's  Law  of  Torts  i  aTreatiM  on  the  Prinoiplea  of  Obligatioiu 
ariaiiig  from  CiTil  Wronga  in  the  Common  Law.  Eighth  Edition. 
Bj  Sir  Fbxdbbigx  Pollock,  Bart.  Barrister-at-Law.  Author  of 
<*Prinoiplfls  of  Contract,"  *'  A  Digest  of  the  Law  of  Partnenhip," 
fto.    Demy  8to.     1908.  1/.  5«. 

*'OondBe,lo8iadlyuimn«ed,aiidMQaimt0.'*— /.ow  TSm*. 

**  InflompanUy  the  bert  work  that  Yam  been  written  on  the  subject. **— 
IMeratwrt. 

"A  book  wbidi  ia  well  wofthy  to  stand  beiide  the  eomiMuiioa  Tolmne  on 
*GoDtncU.*  Unlike  eo  nuu&f  law-books,  especially  oo  this  snbjeot,  it  is  no  uyan 
dicest  of  eases,  bvt  bears  the  impressuf  the  mind  of  the  writer  from  beginninf 
to  auLT—Lam  JamrnaL 

Radctlffe  and  Miles'  Cases  Illustrating  the  Principles  of  the 
Law  of  Torts.— Bj  Fbakoib  R.  Y.  R^dcuffx,  Esq.,  K.C.,  and 
J.  C.  MiLBS,  Esq.,  Barrister-  at-Law.  Demy  8ro.    1904.   Xet,  V2m,  6d, 

TRADE  MARKS. — Sebastian  on  the  Law  of  Trade  Marks  and 
their  Registration,  and  matters  connected  therewith,  inclading  a 
chapter  on  Goodwill ;  the  Patents,  DesAgns  and  Trade  Marka  Acts, 
1883-8,  and  the  Trade  Marks  Rules  and  Listmetions  thereunder ; 
with  Forms  and  Precedents;  the  Merchandize  Marks  Acts,  1887-94, 
and  other  Statutory  Enactments;  the  United  States  Statutes,  1870-82, 
and  the  Rules  and  Forms  thereunder ;  and  the  Treaty  with  the  United 
States,  1877.  By  LxwiB  Botd  SsBAsnAir,  Esq.,  Barristar-at-Law. 
Fourth  Edition.  By  the  Author  and  Hasbt  Baxbd  Hskmiko,  Esq., 
Barrister-at-Law.    Royal  8to.     1899.  1^  lOf. 

"  Stands  alone  as  an  authority  iqwn  the  law  of  trmde-marta  and  their  regis- 
tration."—Low  JoumaL 

**  It  is  rarely  we  eome  aeroas  a  law  book  whieh  embodies  the  resolti  of  years 
of  carefnl  investigatian  and  practkal  ezpedenoe  in  a  brsaeh  of  law,  or  that 
can  be  unhesitatinirly  appealed  to  as  a  standard  authority.  This  is  iriiat  can  be 
said  of  Mr.  Sebastian's  bodk."-&>«dlora'  JomnaL 

Sebastian's  Law  of  Trade  Mark  Registration  under  the  Trade 
Marks  Act,  1905.— By  Lewis  Botd  Sbbastiak,  Esq.,  Barrister- 
at-Law.    Royal  8vo.     1906.  7r.  6J. 

"  Mr.  Sebastian  has  written  a  brief,  though  instructive,  Introdnotlon  to  the 
Act  of  1906,  which  has  oonsfilidated  and  amended  the  law  xtJating  U>  the  Bcgia- 
tration  of  Trade  Marks,  and  his  notes  aze  clear  and  adequate." 

—Late  Journal,  Sept.  8, 1906. 

Sebastian's  Digest  of  Cases  of   Trade    Marie,   Trade  Namai 

Trade  Secret,  Qoodwill,  &c.,  decided  in  the  Courts  of  the  United 

Kingdom,  India,  the  Colonies,  and  the  United  States  of  Amoioa. 

By  Lewis  Botd  SsBASTZAV,  Esq.,  Barrister-at- Law.  8to.  1879.   1/.  Ir. 

"Will  be  of  Tery  great  Talne  to  all  praetitionerB  who  hairs  to  adrlse  on  matten 
oonnected  with  trsae  marks."— ^Mtetfor**  Jommal, 

TRADE    UNIONS.  — Assinder's    Legal    Position    of   Trade 

Unions.     By  G.  F.  Absindbb,  Esq.,  Barrister- at-Law.     Demy 

12mo.     1905.  y^et,  2t.  6d, 

**  In  this  little  work  Mr.  A»4nder  has  with  great  deamess  and  ability  sketched 

the  legal  position  of  trade  unions."— Lato  Journal. 

Draper's  Trade  Unions  and  the  l-aw.— By  Wabwick  H.  Dbafsr, 
Esq.,  Barrister- at-Law.    Demy  8vo.     1906.  Net,  6d. 

Pennant's  Trade  Unions  and  the  Law.— By  D.  F.  Feitnant,  Esq., 

Barrister-at-Law.    Royal  12mo.     1905.  b$, 

*^*  All  itandard  Law  Wbrki  are  kept  in  Stock ,  in  law  calf  and  other  bindings. 


S6  STEVENS  AND  SONS,  LIMITED, 


TRAMV^AY8.— Robertson's  Law  of  Tramways  and  Light  Rail- 
ways in  Great  Britain  (3rd  Edition  of  Satton*s  "  Tnmway  Aets 
of  the  United  Kingdom  ") :  oompnsing  tbe  Statntes  relating  to  Trun- 
wajfl  and  Light  Railmays  in  England  and  Scotland,  with  foil 
Notes ;  the  Tramways  and  Light  Railways  Rnles ;  the  Regolationa, 
By-Laws  and  Memoranda  issued  hy  the  Board  of  Trade;  the 
Staoding  Orders  of  Parliament;  the  Oeneral  Orders  under  the 
Priyato  Legislation  Procedore  (SootUind)  Act,  1899 ;  and  Disser- 
tations on  Locus  Standi  and  Rating.  By  G.  Btuabt  Robkbxsov, 
M.A.,  Esq.,  Barrister-at-Law.    Royal  Sro.     1903.  1/.  bt. 

TRANSVAAL.— The  Statute  Law  of  the  Transvaal.  TranslaUd. 

Royal  8ro.     1901.  2/.  2«. 

Transvaal  Proclamations,  1900—1903.  Revised.   1904.  Syo.   1/.  6s, 

TRUSTEES  (Corporate).— Alien's  Law  of  Corporate  Exe- 
cutors and  Trustees.  By  Ebvzbt  Kxvo  Aliev,  Esq.,  Barrister- 
at-Law.    Demy  8to.     1906.  6«. 

TRUSTS  AND  TRUSTEES.-Ellis' Trustee  Acts,  inclnding 
a  Gnide  for  Trustees  to  Investments.  By  Axteub  Lxb  Ezxn,  Esq., 
Barrister-at-Law.  Sixth  Edition.  By  L.  W.  Btbhb,  Esq.,  Barrister- 
at-Law.    Roy.  12mo.     1903.  6<. 

Qodefroi's  Law  Relating  to  Trusts  and  Trustees.— By  the  late 
HnrsT  GoDXTBOX,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.  Third 
Edition.  By  Whitmobe  L.  Richabds  and  Jajczb  I.  Siiblxko,  Esqrs., 
BarriAters-at-Law.     Royal  8ro.     1907.  W.  ISs, 

••  ThfTe  in  the  ramo  ncniptilou.  ntt'^Dti  n  to  rvrry  detail  of  trnstees*  ri«  hta  and 
diiti««>.  the  »aTne  ciiiiciil  8nal>hiM  of  all  the  nuanc<-s  of  tiuiits  and  other  equitable 
i  t*  n^tii,  the  same  cnr^lul  <H.nii>?in'«'niif  aU  the  deoiMon*— t«»metimes  nprarently 
cot  flictiD^r— OD  the  diffcniit  bianch«M  of  thiH  complicated  ^ubjict,  -vihich  made 
p.cvtous  « dition*  mo  uiteful  even  to  the  expert."— /.air  Journal^  June  11,  1907. 

VENDORS  AND  PURCHASERS.— Dart's  Vendors  and 
Pu  rchasers. — A  Treatise  on  the  Law  and  Practice  relating  to  Vendors 
and  Purchasers  of  Real  Estate.  By  the  late  J.  Hjotbt  Dabt,  Esq. 
Seventh  Edition.  By  Bbhjamik  L.  Chebbt,  one  of  the  Editors  of 
**  Prideaux*B  Precedents  in  Conveyancingr,"  G.  E.  Ttbrell,  Asthub 
Dickson  and  Isaac  Mabsball,  assiBted  by  L.  H.  ELPHZNSTOint,  Esqrs., 
Barrister  s-at-Law.    2  vols.    Royal  8yo.    1905.  3/.  15«. 

*'  There  are  tracen  throughout  the  book  of  an  un^tiDted  ex])enditure  of  skill 
and  labour  in  the  preparation  of  thin  editi..n  irhioh  will  maintain  the  -pokiMxm  of 
the  book  aa  the  foremost  authority."— Laa*  Quarterly  Sfvirw. 

**  1  he  work  remain<«  a  great  Cviuveyancinfr  cI«UM>ic.'*— /^atcr  Journal. 

"  To  the  ynun{7  and  to  the  ataid  practitioner  havinir  any  pretenaions  to  con- 
TtT^ancing  work,  we  unhesitatingly  aay,  Piocure  a  copy  at  once.*'— Law  Studmta* 
Journnl 

*'  This  work  is  a  daaaic.  and  quite  beyond  our  criticiMn.  All  wc  can  do  is  to  let 
our  Tvadera  know  that  the  late  Mr.  Dart's  work  is  onoe  mere  brought  up  to  ('ate, 
and  to  advise  them  to  put  a  copy  on  their  shelves  without  delay."— Laur  Kou*, 

Farrer*s  Precedents  of  Conditions  of  Sale  of  Real  Estate,  Re- 
versions, Policies,  &c.  I  i(ith  exhanstiye  Footnotes,  Introductory 
Chapters,  and  Appendices.— By  Fbedsbiox  Edwabd  Fabbbb,  Esq., 
Barrister-at-Law.    Royal  Syo.     1902.  16«. 

"  Mr.  Farrer  has  written  a  rare  thing— a  new  book  which  will  be  of  real  Talne 
in  a  conveyancer's  libiary."— /.fltc  Journal. 

(•  The  notaa  are  essentiaUy  practical."— Lois  Tfmu, 

^p*  AU  •Umdard  Law  Workt  are  kept  in  Stock,  in  law  calf  and  oth*r  h%nding$. 
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VENDORS  AND  PVnCHASBRS -continued. 

Turner's  Duties  of  Solicitor  to  Client  as  to  Sales,  Purchases,  and 
Mortgages  of  Land. — Seoond  Edition.  By  W,  L.  Hiooh,  Esq., 
Hiirri>4t«r-at-Law.    DemySvo.     1893.  VU.  M, 

Webster's  Law  Relating  to  Particulars  and  Conditions  of  Sale 

on  a  Sale  of  Land.--Thiri  Edition.     By  W.  F.  Wbbstbb,  Esq., 

Barrinter-at-Law.     Roy.  8vo.     1907.  1/.  6«. 

'*  Conveyaarern  will  amuredly  flni  Vxis  volume  of  much  value.*' —Law  Times. 

V^AR,  DECLARATION  OF.-Owen's  Declaration  of  War.— 
A  tfiirvey  of  the  Position  of  Belligerentii  and  Neutrals,  with  relative 
con!«iderations  of  Shipping  and  Marine  Insarance  during  War.  By 
DouoLAB  Owmr,  Esq.,  Barrister- at- Law.  Derny  8to.  1889.  W.  1«. 
Owen's  Maritime  Warfare  and  Merchant  Shipping.— A  Summary 
of  the  Rifiphta  of  Capture  at  Sea.  By  Douglas  Owkn,  Esq.,  Bar- 
rister-at-Law.     Demy  Svo.     1898.  Net,  2«. 

1VATER.— Bartley's  Metropolis  Water  Act,  1902.— By  Douglas 
C.  Babtlet,  Esq.,  Barrister-at-Law,  Author  of  **  Adulteration  of 
Food.**     Royal  I'imo.     1903.  6«. 

V^EIGHTS  AND  MEASURES.- Bousfield's  Weights  and 
Measures  Acts,  1878  to  1904.  With  the  Board  of  Trade  Regu- 
lations and  other  Statutes  relating  thereto.  By  W.  Erio  Bous- 
fisld,  Esq.,  Barrister-at-Law,  with  a  Preface  by  W.  R.  Bottsfibld, 
Esq.,  K.C.     Demy  8vo.     1907.  6*. 

1VILLS.— Theobald's  Concise  Treatise  on  the  Law  of  Wills.— 

Seventh  Edition.     By  H.  S.  Thsobald,  Esq.,  one  of  His  Majesty's 

Counsel.    Royal  8vo.     1908.  1/.  15f. 

**  GompreheDUTe  thourh  easy  to  use,  and  we  adTiae  all  oonveyanoen  to  get  a 

oopy  of  it  without  Ion  of  tune."— Law  Journal. 

**  Of  great  ability  aad  value.  It  bean  on  every  page  traces  of  oare  and  eoimd 
judgment."— AMtetfiM'f'  Journal, 

Weaver's  Precedents  of  Wills. — A  Collection  of  Concise  Preoedents 
of  Wills,  with  Introduction  and  Notes.  Second  Edition.  By 
Chablbs  WsAYXB,  B. A.,  Solicitor.    Demy  8vo.     1904.  5», 

**  The  notes,  like  the  formn,  are  clear  and,  so  far  as  we  have  tested  them,  accu- 
rate .  .  .  canaoc  fail  to  be  of  service  to  the  young  practitioner."-  Law  Timf-s. 

1VINDING  UP.-Palmer's.— Firfff  ** Company  Law." 

Pellerin.— Ttrf^  *' French  Law." 
IVORKMEN'S  COMPENSATION.  —  nde  **  Employers' 
Liability." 
Knowles'  Law  Relating  to  Compensation  for  Injuries  to  Work- 
men.—Bein^f  an  Exposition  of  the  Workmen's  Compensation  Act, 
1906,  and  of  the  Case  Law  relevant  thereto.  Second  Edition,  including 
the  Workmen's  Compensation  Rules  and  Forms,  1907,  annotated, 
together  with  all  tlit>  Treasury  Regulations  and  Orders  made  under 
the  Act  by  the  lli>me  Office,  Treasury,  and  Chief  Registrar  of 
Friendly  Societies.  By  C.  M.  Knowlks,  Esq.,  Barrister-at-Liiw. 
Demy  8vo.     1907.  Net,  8*. 

**  There  is  an  excellen*.  iatroduction,  and  the  various  nection.s  of  the  Act  arc 
fully  annoted.  The  book  iH  a  timeljr  one,  and  should  be  appreciated  by  both 
branches  of  the  legal  proff  ssi 'm."--La«o  Time*. 

**  Mr.  Knowl«s  has  produced  an  able  commentary  on  the  Act."—/  aw  Journal, 
"The  subject  is  treated  in  a  Batisfoctory  '^^y.*^— Solicitors'  Journal. 

Robertson  and  Qlegg's  Digest  of  Cases  under  the  Workmen's 
Compensation  Acts.    Royal  Svo.     1902.  Net,  lOs, 

V^RONGS.— Addison,  Bigelow,  Kenny,  Pollock,  Radcliffe  and 
Miles.- rif/^"**  Torts." 

YORKSHIRE  REGISTRIES.— Haworth's  Yorkshire  Regis- 
tries Acts,  1884  and  1885.— With  Forms,  Rules  and  Practical 
Notes  on  the  Registration  of  Documents.  By  Chaalbs  J.  Hawobth, 
Solicitor.    Royal  12mo.     1907.  Net,  6». 

*^*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings, 
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The  following  new  Tables  are  included :  Immediate  Annuities.  Value  of  Lease- 
hold Property.  Value  of  Absolute  Reversions.  Table  of  Convorting  Decimal  Parts 
of  an  Acre  into  Roods  and  Perches.  Leasehold  Inyestors*  Sinking  Fund  Table. 
Scale  of  Surveyors*  Foes.  Scale  of  Fees  for  Clerks  to  Council.  Non-Contentious 
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**  The  DiAiiY,"  on  Superfine  Cream  Laid  paper,  contains  Memoranda 

of  Legal  Business  throughout  the  Year,  and  an  Index. 

Issued  in  8vo  size,  strongly  bound  in  cloth,  as  follows : — 

1.  Plain,  two  days  on  a  page  5    0 

8.  The  above,  INTERLEAVED  for  AHENDANCES 7    0 

8.  Ruled,  with  or  without  money  columns,  two  dayt  on  a  page 5    6 

4.  The  above,  with  money  columns,  INTERLEAVED  for  ATTENDANCES     . .        ..80 

6.  Whole  page  for  each  day,  plain 7    6 

G.  The  above,  INTERLEAVED  for  AHENDANCES 0    6 

7.  Whole  page  for  each  day,  ruled,  with  or  without  money  columns  ..86 

8.  The  above,  INTERLEAVED  for  AHENDANCES 10    6 

9.  Ruled  blue  lines,  without  money  columns,  three  dayt  on  a  page                  ..36 
10.  Whole  page  for  each  day,  without  directory 3    0 

"An excellent  work.*'— rA«  Titne». 

" Tlic  amount  of  information  packed  witliin  the  covers  of  this  trcll*knoim  If.ok  of  rcferenoe  is 
almost  incredible.'*— /^tc  Journal. 

*'  The  *  Law>'or'A  Compuiion  and  Diary '  is  a  book  that  oagl»t  to  be  in  the  possession  of  every 
lawyer,  and  of  every  man  of  business." 

"  The  *  Lawyer's  Companion '  is,  indeed,  what  it  is  called,  for  it  combines  everything  required 
for  rcfei-cnce  in  the  lawyers  ofHce,"— /raic  Tlm^s. 

**  It  it  a  book  without  which  no  lawyer's  library  or  office  can  be  complete.'*— /ricA  Law  Times. 

"The  legal  Whitaker."— 5<i/«niay  lieview. 
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Subacrihcrs  to  the  various  Series  will  obtain  the  following  Standard  Works, 
delivered  on  the  day  of  publication : — 

1.  THE  ANNUAL  PRACTICE. 

By  Thomas  Snow,  Barrister-at-Law ;  Charles  Buunkt,  a 
Master  of  the  Supreme  Court;  and  F.  A.  Stringer,  of  the 
Central  Office,  Royal  Courts  of  Justice.  Price  26b.  net.  India- 
Paper  Edition,  Ss.  6d.  extra. 

2.  THE  A  B  C  GUIDE  TO  THE  PRACTICE  OP  THE 

8UPBEHE  COURT. 

By  F.  A.  STniNOER,  one  of  the  Editors  of  the  "Annual 
Practice."     Price  58.  nel. 

3.  THE  ANNUAL  &  aUARTERLY  DIGEST  of  ALL  the 

BEPOBTED  DECISIONS  in  ALL  the  COXTBTS. 

By  John  Mews,  Barrister-at-Law.  {Issued  in  Three  Quarterly, 
cumulative  parts,  and  complete  in  1  voL  royal  8ro.,  cloth,) 
Price  17b.  net. 

4.  The  ANNUAL  STATUTES  of  PRACTICAL  UTILITY. 

Alphabetically  arranged,  with  Notes,  &c.,  by  W.  Hanbury 
Agos,  Barrieter-at-Law.  Eoyal  Svo.,  cloth.  Price  about  7s.  6d. 
{Published  after  the  close  of  the  Session.) 

5.  THE  ANNUAL  COUNTY  COURTS  PRACTICE. 

By  His  Honour  Judge  Smyly,  and  W.  J.  Brooks,  Barrister- 
at-Law.     Price  258.     India-Paper  Edition,  3s.  6d.  extra. 
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Bears  Cardinal  Rules  of  Legal  Interpretation.— Seoond  Edition. 
Collected  and  Anmiiged  bj  Eowabd  Beal,  £««q.,  Barrister- at- Law. 

{In  preparation.) 

Beddoes'  Concise  Treatise  on  the  Law  of  Mortgage.— Second  Edit. 
B7  W.  F.  BsDDOEB,  Esq.,  Barritter-at-Law.  {Nearly  ready,) 

Burge's  Colonial  Law.  Connmentaries  on  Colonial  and  Foreign 
Laws  generally  and  in  their  Conflict  with  each  other. — A 
new  Edition.  B7  A.  Wood  Rkmton,  Esq.,  Puisne  Judge,  Cevlon, 
and  O.  O.  PHXLLDCoas,  Esq.,  Barrlster-at-Law.  In  5  rols.  Bojal 
8vo.  ( Vol,  II.  in  theprea.) 

\*  Full  pro9pecCus  tent  on  application. 

Dice/s  Digest  of  the  Law  of  England  with  reference  to  the 
Conflict  of  Laws.— Second  Edition.  Bj  A.  V.  DicxT,  Esq.,  K.C., 
B.O.L.  {In  the  preu.) 

English  Reports.— A  complete  Re-iasue  of  all  the  Decisions  prior  to  1866 
in  about  150  Volumes.  Sixth  Series.  King's  Bench  and  Queen's 
Bench.  {Now  publishing.) 

\*  Full  protpectus  on  applieation. 

Lush's  Husband  and  Wife.— Third  Edition.  By  W.  Hubset  Quirrvm, 
Enq.,  Barrister-at-Law.  [In  preparation.) 

Macdoneh's  Law  of  Master  and  Servant— Second  Edition.  B7  Sir 
JoBN  Macdonkll,  LL.D.,  C.B.,  a  Master  of  the  Supreme  Court,  and 
EnwABD  A.  Mitchell Inneb,  Enq.,  Barrister-at  Law.      {In  the  preu.) 

Macnamara's  Disest  of  the  Law  of  Carriers  of  Qoods  and  Pas- 
senffers  by  Land  and  Internal  Navigation.— Second  Edition. 
By  Walteb  Henbt  Macnakibi.,  Eitq.,  a  Master  of  the  Supreme 
Court,  Registrar  to  the  Railway  and  Canal  Commission,  and  W.  A. 
RoBEBTBOir,  Esq.,  Barrister-at- Law.  {In  the  pre—.) 

Pal.Tier's  Companies  Act,  1907,  and  Limited  Partnerships  Act, 
1907,  with  Notes.— By  Sir  F&ahcib  BaAuroBT  Palxeb,  Bencher 
of  the  Inner  Templ<9.  (In  the  prees.) 

Robertson  on  the  Crown.— The  Law  and  Practice  of  Civil  Pro* 
cet dings  by  and  against  the  Crown  and  Departments  of  the  Oorem* 
meut,  including  Pn>ceediDgH  on  the  Revenue  Side  of  the  King's 
Bench  DiviHiou,  on  Petition  of  Right  and  on  EHcheat,  and  all  other 
Civil  ProceedingH  in  which  the  Crown  and  (rovcrnment  Departments 
participate.  With  numerous  Forms  and  Precedents.  By  6.  Stuabt 
RoBEBTSON,  Eiiq.,  Barrister-at-Law.     Royal  8vo.  {In  the  prese.) 

Roscoe's  Digest  of  the  Law  of  Evidence  in  Criminal  Cases. — 
Thirteenth  Edition.     By  Hbrman  Cohen,  Esq.,  Barrister -at-Law. 

{In  the  prete,) 

Shirley's  Selection  of  Leading  Cases  in  the  Common  Law.-- With 
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NOTES. 

THE  Court  of  Appeal  had  to  decide  some  very  interesting  points 
in  National  Phonograph  Co,  v.  Eduou-Bell  Consolidaled  Phono- 
graph Co.  [1908]  I  Ch.  335,  77  L.  J.  Ch.  218.  A,  a  manufacturer,  sells 
goods  wholesale  to  if,  called  by  trade  usage  a  fitu^tor,  on  the  terms 
(among  others)  that  (a)  he  must  not  retail  them  below  list  prices,  and 
(b)  must  not  sell  at  all  to  any  one  who  has  not  signed  ^'s  form  of 
retail  agreement,  or  whom,  by  putting  his  name  on  a  '  suspended 
list,*  A  has  warned  the  '  factors '  not  to  supply.  (How  far  this  list 
was  accessible  to  the  trade  in  general,  or  A'b  customers,  does  not 
seem  to  have  been  explained.)  The  retail  agreement  in  like  manner 
forbids  cutting  prices  and  dealing  with  persons  on  the  suspended 
list.  Z  is  A  rival  company  put  by  A  on  the  suspended  list.  P  is 
a  customer  of  both  A  (through  M)  and  Z;  he  does  not  know  that  Z  is 
^  suspended '  by  ^.  As  a  condition  precedent  to  obtaining  A*b  goods 
from  M  he  has  signed  A*b  retail  agreement.  At  Z*6  request  he 
obtains  goods  of  A*s  make  from  M  as  for  himself,  pays  for  them 
with  Z*8  money,  and  hands  them  over  to  Z,  making  no  profit  for 
himself. 

Moreover,  X  and  7,  being  in  fact  secret  agents  of  Z,  deal  with  A*8 
'  factors '  in  false  names  as  retailers,  having  signed  the  retail  agree- 
ment in  false  names^  and  thus  obtain  A*b  goods,  the  factors  not 
knowing  their  real  purpose,  for  the  use  of  Z.  Thus  Z  is  enabled  to 
compete  with  A,  to  the  injury  of  A's  business,  in  the  sale  of  other 
goods  for  the  use  of  which  by  the  ultimate  purchasers  A's  goods  in 
question  are  necessary  or  very  convenient. 

On  these  facts  what  are  A*s  remedies  ?  In  respect  of  Ps  dealing 
there  is  no  cause  of  action  against  Z^  and  in  this  all  the  judges 
concerned,  Joyce  J.,  Lord  Alverstone  C.J.,  Buckley  L.J.  and 
Kennedy  L.  J.,  agreed.  Even  if  P  had  contracted  with  A  at  all, 
which  on  the  face  of  the  transaction  appeared  to  be  doubtful  for 
want  of  any  consideration  moving  from  A,  he  did  not  break  that 
contract  by  buying  A's  goods  through  M  for  persons  whom  he  did 
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not  know  to  be  on  the  *  suspended  list ' ;  and  therefore  Z  did  not 
procure  him  to  break  any  contract  with  A^  and  could  not  be  liable 
under  the  doctrine  of  Lundey  v.  Gye.  But  (per  Kennedy  L.  J* 
explicitly,  and  implicitly  in  the  other  judgments  in  C.  A.)  it  is  not 
maintainable  since  Quinn  v.  Leathern,  if  it  ever  was,  that  the  applica- 
tion of  that  doctrine  is  limited  to  contracts  for  personal  services  or 
performances,  as  Joyce  J.  (somewhat  out  of  date,  if  we  may  say  so) 
thought  in  the  Court  below.  It  is  now  too  well  settled  for  argu- 
ment that  a  covenant  cannot  be  made  to  run  with  goods,  and  there- 
fore Z  could  not  in  any  case  be  liable  under  the  agreement  itself. 

If  P  had  been  a  defendant,  which  he  was  not,  it  might  have  been 
more  closely  considered  what  was  the  true  construction  of  the '  retail 
agreement.'  We  suspect  that  the  framers  of  these  forms  intended  to 
fix  both  *  fieu^tors '  and  retailers  with  notice  of  the  names  on  the 
'  suspended  list,'  though,  as  at  present  advised,  we  do  not  think 
they  succeeded. 

As  to  JC  and  /'s  dealings,  they  make  Z,  the  concealed  principal, 
liable,  in  the  opinion  of  the  Court  of  Appeal,  who  differed  with 
Joyce  J.  on  this  part  of  the  case,  for  wilfully  procuring  the  '  factors' 
from  whom  they  obtained  A'%  goods  to  brei^  their  duty  to  A,  It 
is  reaUy  not  material  whether  these  ^  factors,'  who  were  not  before 
the  Court,  were  or  were  not  excusable  on  the  gi'ound  that  they 
acted  in  good  faith  on  false  and  fraudulent  representations. 
Buckley  L.  J.  thought,  seemingly,  there  was  a  breach  of  their 
contract  with  A.  Kennedy  L.  J.  distinctly  thought  there  was  not. 
We  may  suggest  that,  if  not,  Z  was  estopped  from  saying  so,  for  the 
sales  to  X  and  Yy  if  not  actionable  breaches  of  agi*eement,  were 
prevented  from  being  so  wholly  by  Z's  fraudulent  device  to  conceal 
the  fact  that  Z,  a  person  to  whom  the  factors  had  bound  themselves 
not  to  sell,  was  the  real  buyer.  But  Kennedy  L.  J.  went  further 
and  held  that,  apart  from  any  question  of  contractual  rights,  it  is 
an  actionable  wrong  to  injure  one's  neighbour  through  acts  of  an 
innocent  third  person  procured  by  one's  own  wilful  deceit  of  that 
person ;  and  we  are  glad  he  did  so,  for  it  is  a  step  towards  the 
adoption  of  the  broad  rule  of  civil  duty  more  than  once  propounded 
by  Lord  Bowen. 

There  was  much  talk  in  this  case  of '  contractual  relation.'  We 
would  humbly  submit  that  there  is  no  magic  in  this  rather  inelegant 
term.  A  *  contractual  relation '  can  only  be  a  relation  between 
parties  to  a  contract,  and  accordingly  such  a  relation  exists  wherever 
there  is  a  contract,  and  does  not  exist  where  there  is  none.  Certainly 
there  are  different  incidents  of  different  kinds  of  contract,  but 
talking  about '  contractual  relation '  will  not  help  mh  to  know  what 
they  are.  F.  P. 
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Nelson  Line  (Liverpool),  Ltd,  v.  James  Nelson  ^  Sons^  Ltd.  [1908] 
A.C.  16,  77  L.  J.  E.6.  82,  shows  once  more  that  a  person  who 
enters  into  a  contract  cannot  rid  himself  of  his  implied  initial  obli- 
gations except  by  the  use  of  clear  and  unmistakable  language. 
Ambiguous  words,  whatever  may.  have  been  the  intention  of  the 
parties,  cannot  be  relied  upon,  and  will  not  be  construed  by  the 
Court  as  a  release  from  such  obligations.  In  Elderslie  Steamship  Co. 
V.  Borihfoick  [1905]  A.  C.  at  p.  96,  where,  as  in  the  present  case,  the 
Court  was  asked  to  construe  a  contract  for  the  carriage  of  goods  by 
sea,  Lord  Macnaghten  said  that  he  was  unable  to  reconcile  two  of 
the  clauses,  and  that '  in  such  a  case  an  ambiguous  document  is  no 
protection.  It  is  a  wholesome  rule  that  a  shipowner  who  wishes  to 
escape  the  liability  which  might  attach  to  him  for  sending  an  un- 
seaworthy  vessel  to  sea  must  say  so  in  plain  words.' 


In  West  Leigh  Colliery  Co.y  Ltd.  v.  Tannicliffe  8f  Hampson^  Ltd. 
[1908]  A.  C.  27,  77  L.  J.  Ch.  102,  the  House  of  Lords  has  reaffirmed 
the  principle  established  by  DarUy  Main  CMitry  Co,  v.  Mitchell 
(1886)  II  App.  Cas.  127,  and  Backhouse  v.  Bonami  (1861)  9  H.  L.  C. 
503,  which  was  in  danger  of  being  weakened  by  the  decision  of 
the  Court  of  Appeal  ([1906]  2  Ch.  22,  75  L.  J.  Ch.  512). 

The  Court  of  Appeal  there  held  that  the  depreciation  in  the 
market  value  of  property  caused  by  a  subsidence  was  recoverable 
as  compensation  by  the  owner  of  the  surfiEtce,  in  addition  to  a  sum 
representing  the  physical  damage  actually  sustained  up  to  the  time 
of  action. 

The  House  of  Lords  has  now  disallowed  the  claim  for  depreciation, 
leaving  the  plaintiffs  to  bring  a  fresh  action  should  further  damage 
actually  occur.  The  law  in  this  subject  may  be  a  little  wanting  in 
elasticity,  but  it  is  certainly  very  difficult  to  allow  a  claim  for  a  fear 
of  future  subsidence,  and  then,  when  it  does  occur,  to  ascertain 
what  further  sum  (if  any)  should  be  allowed  to  complete  the  com- 
pensation. The  only  way  out  of  the  difficulty  seems  to  be  to  allow 
a  claim  to  be  made  once  for  all  as  in  actions  for  personal  injuries. 
This  might  answer  where  the  minerals  were  exhausted  and  the 
working  had  ceased,  but  it  would  hardly  do  when  the  working  was 
continuous,  and  the  injury  to  the  surface  might  be  aggravated  at 
any  moment  by  careless  or  negligent  mining  operations. 

The  Court  of  Appeal  had  really  given  damages  for  which,  if  they 
had  stood  aJone,  no  action  could  have  been  brought ;  and  the 
House  of  Lords  declined  to  sanction  such  an  exception  to  the 
ordinary  rules.  Anomalies  in  the  logic  of  the  law  should  be  allowed 
only  for  grave  cause. 

I  2 
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ZaeUymki  v,  PohuAie  [1908]  A,  C.  65, 77  L.  J.  P.  C.  1 7,  is  a  carious 
case  presenting  some  analogies  to  the  great  case  of  the  Scottish  Free 
Church.  A  dozen  years  ago  certain  Little  Russians  from  Qalicia 
settled  in  the  Canadian  North- West  Provinces  (then  territories).  In 
Oalicia  they  had  been  Uniate  Greeks,  which  means  that  for  purely 
political  reasons  they  had  to  profess  obedience  to  the  See  of  Rome 
and  acceptance  of  all  Roman  dogmas,  retaining  however  their 
Slavonic  liturgy  and  customs.  In  Canada  the  settlers  did  not  see  why 
they  should  go  on  paying  dues  to  the  Pope,  and  put  themselves  in 
communication  with  an  Orthodox  Qreek  bishop,  who  sent  them 
priests  and  encouragement.  But  a  Roman,  apparently  French* 
Canadian,  bishop  appeared  on  the  scene  later,  and  endeavoured,  by 
lavish  promisee  of  assistance  in  church  building,  to  lead  back  the 
flock  into  his  own  fold.  He  was  the  Roman  coadjutor  bishop  of 
the  diocese.  Then,  by  some  contrivance  which  is  not  very  clear, 
he  obtained  a  grant  of  the  site  from  the  Land  Office  in  the  name 
of  his  principal.  There  is  a  phrase  used  more  than  once  in  Bracton 
about  *  falcem  in  alienam  segetem  immittere.'  When  the  congrega- 
tion found  out  what  had  happened  they  wholly  repudiated  the 
Roman  jurisdiction  and  insisted  on  the  bishop  assigning  to  trustees. 
But  the  terms  of  the  written  grant  remained  on  record  and  spoke  of 
a  *  Greek  Catholic '  church.  To  a  Roman  canonist  this  may,  for 
aught  we  know,  mean  *  Uniate ' :  but  the  Judicial  Committee  held 
that  the  words  in  themselves  were  ambiguous,  and  consistent  with 
what  the  facts  made  plain,  that  the  people  intended  to  be  Orthodox 
Greek  and  not  Roman  Catholics ;  and  they  agreed  with  the  Supreme 
Court  of  the  Dominion,  against  the  Court  below,  that  there  was  no 
ground  for  restraining  the  trustees  of  the  church  from  appointing 
an  Orthodox  Greek  priest.  M  tic  dominus  Papa  in  mUericordia.  The 
judgment  was  delivered  by  Lord  Macnaghten :  there  is  nothing  in 
it  contrary  to  the  letter  of  the  Scottish  Free  Church  decision,  but 
somehow  the  spirit  is  different,  and  gives  reason  to  hope  that  the 
extremely  technical  views  which  prevailed  with  the  majority  in  that 
case  are  not  likely  to  prevail  again. 


Careful  consideration  of  the  full  report  of  O^den  v.  O^den  [1908] 
P.  46,  77  L.  J.  P.  34,  C.  A.  suggests  the  following  reflections : 

(i)  The  actual  and  direct  effect  of  the  judgment  of  the  C.  A.  may 
be  summed  up  in  one  sentence :  '  The  Court  approves  of  and  follows 
Simoniu  v.  Mailac,  i860,  2  Sw.  &  Tr.  67.'  In  truth  Offden  v.  Offden 
decides  nothing  whatever  which  was  not  determined  by  Simonin  v. 
Mailac,  and  which  has  not  been  treated  as  good  law  for  some  forty- 
seven  years.  The  whole  importance  of  Ofjfdeu  v.  O^den  lies  in  the 
language  used  by  the  Court  of  Appeal  in  delivering  judgment. 
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(2)  The  language,  though  not  the  decision  of  the  C.  A.,  does  not 
overrule,  but  lessens  the  authority  of  the  doctrine  laid  down  by  the 
C.  A.  in  Sotiomayor  v.  De  £arros,  1877,  3  P.  D.  1,  5,  that  *as  in 
other  contracts,  so  in  that  of  marriage,  personal  capacity  must 
depend  on  the  law  of  the  domiciL'  The  Court  of  Appeal  as  to-day 
constituted  clearly  leans  towards  the  theory  that  personal  capacity, 
as  in  other  conti-acts,  so  in  that  of  marriage,  depends,  at  any  rate 
when  the  marriage  is  celebrated  in  England,  on  the  lex  loci  eofUraettis. 
The  Court  thus  throws  doubt  upon  the  validity  of  a  principle  which 
has  been  accepted  as  law  for  over  thirty  years,  and  which  lies  at 
ihe  bottom  of  the  decisions  given  in  sevenil  most  important  cases 
more  or  less  closely  connected  with  the  law  governing  capacity  to 
marry  (see  JSrook  v.  JBrooiy  1861,  9  H.  L.  C.  193 ;  Be  Cooke'%  Trusts^ 
1887,  56  L.J.  Ch.  637;  Choper  v.  Cooper,  1888,  13  App.  Cas.  88; 
Fiditz  V.  CfHagan  [1900]  %  Ch.  87,  C.  A. ;  In  re  BozzellVe  SeltlemefU 
[190a]  I  Ch.  751). 

(3)  Though  the  language  as  to  contractual  capacity  used  by  the 
Court  which  decided  Soticmayor  v.  Be  Barros  was  probably  rather 
too  wide,  it  may  be  regretted  that  the  Court  which  decided 
Offdefi  v.  Offdefi  did  not  consider  the  question  whether  there  may 
not  be  a  wide  diflference  between  the  law  which  determines  the 
capacity  of  a  person  to  enter  into  an  ordinary  mercantile  contract 
and  the  law  which  determines  the  capacity  of  a  person  to  enter  into 
the  contract  of  marriage  or  any  contract  closely  connected  with 
marriage.  Reasons  suggest  themselves  why  capacity  in  the  one 
case  may  be  rightly  determined  by  the  law  of  the  country  where 
the  contou^t  is  made  {lea  loci  contractus)^  whilst  capacity  in  the  other 
case  may  be  rightly  determined  by  the  law  of  the  country  where 
a  party  to  the  marriage  contract  is  domiciled. 

(4)  In  Offden  v.  O^den  the  question  of  divorce  jurisdiction  did  not 
in  strictness  call  for  decision.  The  Court  of  Appeal,  however,  for 
the  benefit  of  any  woman  placed,  as  was  the  appellant,  in  the 
awkward  position  of  being  held  in  England  married  to  a  French 
citizen,  whilst  her  marriage  with  him  was  declared  a  nullity  by 
French  Courts,  threw  out  the  suggestion  that  in  such  circumstances 
the  wife  might  probably  be  treated  by  the  English  Divorce  Court 
as  having  a  domicil  in  England  sufficient  to  support  proceedings 
for  the  dissolution  of  her  marriage.  The  suggestion  is  not  in  itself 
unreasonable,  but  it  has  the  bad  effect  of  introducing  a  new,  and, 
as  things  now  stand,  a  hypothetical  and  very  uncertain  exception 
to  the  established  rule  that  divorce  jurisdiction  is  and  ought  to  be 
based  upon  domicil  (Le  Mesurier  v.  Le  Mesurier  [1895]  A.C.  517)' 
With  Courts,  as  with  Parliaments,  hard  cases  are  apt  to  produce 
dubious  if  not  bad  law.     At  present  the  one  certain  but  far  from 
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satisfactory  conclusion  is  that  the  modem  Continental  doctrine  of 
preferring  nationality  to  domicil,  so  logical  and  simple  on  the  face 
of  it  as  to  have  captured  most  of  the  legislatures  and  jurists  of 
Europe,  has  really  led  to  far  more  confusion  than  it  prevents. 


Devise  and  bequest  to  A  '  provided  that  he  does  not  enter  into 
the  naval  or  military  services  of  the  country/  with  gifts  over  in  that 
event.  Such  conoUtions  subsequent  are  void  as  against  public 
policy,  since  they  tend  to  deter  subjects  of  the  King  from  performing 
services  which  Parliament  holds  necessary  for  the  defence  of  the 
realm :  Se  Beard  [1908]  i  Ch.  383,  77  L.  J.Ch.  265 ;  and  accord- 
ingly the  gifts  are  absolute.  The  decision  is  clearly  right.  It  is 
conceived  that  the  like  reason  would  apply  to  a  condition  pur- 
porting to  restrain  the  donee  from  serving  the  Crown  in  a  civil 
capacity ;  for  good  government  is  quite  as  needful  as  defence. 
Quaere  as  to  a  condition  against  entering  some  particular  branch 
of  the  service.  An  '  ambitious  testator '  (see  Egerton  v.  BrmcnUno) 
might  wish  to  restrain  the  donee  &om  serving  in  a  non-combatant 
branch.    But  the  question  is  not  likely  to  arise. 

Two  cases  on  another  point  of  public  policy,  which  perhaps  may 
be  t>f  more  general  interest,  have  been  decided  within  a  very  short 
time.  In  Spiers  v.  Hunt  [1908]  i  K.  B.  720,  77  L.  J.  K.  B.  321 ,  Phil- 
limore  J.  decided  that  a  promise  by  a  married  man,  to  a  woman  who 
knew  he  was  married,  to  marry  her  after  his  wife's  death,  being  also 
made  for  the  purpose  of  inducing  the  promisee  to  commit  adultery 
with  him,  and  followed  in  fact  by  that  result,  was  void  as  against 
morality  and  public  policy.  It  was  sufficient  here  to  hold  that  the 
promise  was  void  as  being  part  of  an  immoral  and  unlawful 
transaction.  But  Phillimore  J.  was  prepared  to  hold  it  void  even 
apart  from  the  circumstances  of  aggravation,  and  his  opinion 
was  confirmed  by  the  Court  of  Appeal  in  Wilwn  v.  Camley  [1908] 
I  E.B.  729,  where  the  question  was  simply  whether  a  promise  of 
marriage  by  a  man  known  to  the  promisee  to  have  a  wife  living  is 
in  any  case  enforceable.  As  Yaughan  Williams  L.  J.  said :  '  this  is 
obviously  a  contract  which  a  husband  in  his  wife's  lifetime  could 
not  enter  into  without  being  disloyal  to  his  wife.'  Then,  as 
Farwell  L.  J.  pointed  out,  with  the  example  of  Spiern  v.  Hunt  before 
him,  it '  is  calculated  to  act  as  a  dii*ect  inducement  to  immorality,' 
and  *  might  even  lead  to  crime.'  Modem  decisions  have  kept  Uie 
doctrine  of  public  policy  within  bounds,  but  within  these  bounds 
have  not  destroyed  its  efficacy. 

Note,  learned  reader,  Phillimore  J.'s  ingenious  comment  in  Spiers 
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Y.  Hunt  on  the  ambiguous  case  of  a  conditional  feoffment  cited  from 
the  Book  of  Assizes.  As  to  Millward  v.  Zittletcood,  5  Ex.  775,  82  R.  B. 
871,  we  still  think  that  decision  right  on  the  ground  of  implied 
warranty  (not  estoppel)  suggested  by  Parke  B. 


ln£ott<mley  v.  Brougham  [1908]  i  K.B.  584,  77  L.J.  K.B.  311, 
Channell  J.  has  discussed  the  basis  of  the  doctrine  of  absolute  privi- 
lege as  applied  to  defamatoiy  statements  made  in  the  course  of,  or  in 
connexion  with,  a  judicial  proceeding.  He  criticizes  adversely  the 
use  of  the  term  ^  absolute  privilege '  on  the  ground  that '  privilege 
means,  in  the  ordinary  way,  a  private  right,'  and '  there  is  no  private 
right  of  a  judge,  or  an  advocate,  or  a  witness,  to  be  malicious.' 
This  definition  of  privilege  is  of  the  loosest  kind.  The  original 
meaning  oi  privilegium^  as  used  by  Cicero,  was  a  lex  specialis  enacted 
ew  po%t  facto  to  punish  or  reward  an  individual  for  a  particular  act 
{J)e  Leg%bu9,  iii.  19  ;  JPro  Bomo^  17).  Again,  associations  of  persons 
were  prohibited  under  the  Roman  Empire,  but  some  societies 
were  allowed  to  exist  by  virtue  of  a  lex  spedalu  (Sohm's  InstitufeSy 
tr.  Ledlie,  p.  209).  It  is  easy  to  understand  how  from  this  origin  the 
word  came  to  be  used  in  English  law  to  describe  the  immunity  of 
a  particular  class  of  persons  from  the  operation  of  the  ordinary  law 
of  the  land.  Such  a  use  of  the  word  is,  in  our  opinion,  not  ill 
chosen.  An  apt  illustration  is  the  privilege  of  freedom  from  arrest 
enjoyed  by  members  of  the  House  of  Commons  in  going  to  and  from 
Parliament.  Similarly  the  immunity  of  judges  from  all  proceedings 
in  respect  of  acts  done  by  them  in  their  judicial  capacity  is  fittingly 
called  a  privilege. 

The  dieia  of  the  learned  judge,  that  this  doctrine  of  absolute 
privilege  is  founded  on  the  inexpediency  of  inquiring  whether  such 
acts  are  done  maliciously,  cannot  be  said  to  be  either  historically  or 
logically  sound.  He  attempts  to  justify  his  view  by  saying  that 
^  that  explanation  of  the  doctrine  will  be  found  here  and  there  in 
many  of  the  cases,  although  it  never  seems  to  have  been  put  into 
the  head-note.'  In  coming  to  this  conclusion  the  learned  judge  has 
confused  one  of  the  ill  consequences  that  would  follow,  if  there 
were  no  such  doctrine,  as  pointed  out  in  some  of  the  cases,  with  the 
reasons  for  its  existence  (see  Scott  v.  Stamfield^  L.  R.  3  Ex.  220).  So 
long  ago  as  1608,  Lord  Coke  gave  as  the  reason  for  the  doctrine  that 
'  the  king  himself  is  de  iure  to  deliver  justice  to  all  his  subjects,  and 
for  this,  that  he  himself  cannot  do  it  to  all  persons,  he  delegates 
his  power  to  his  judges^  who  have  the  custody  and  guard  of  the 
King's  oath'  {Floyd  v.  Barker,  12  Rep.  23).  This  passage  in  effect 
bases  the  doctrine  on  the  royal  prerogative  which  has  resulted  in 
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the  constitutional  maxim  that  the  king  can  do  no  wrong,  the 
association  between  a  judge  administering  justice  and  a  royal  act 
being  so  intimate  that  no  distinction  can  be  drawn  between  them. 
A  similar  view  was  expressed  by  the  whole  Court  in  Penn  and 
Mead's  case  {Hamond  v.  Hawelly  2  Mod.  218).  This  doctrine  that 
the  judges  are  accountable  to  the  king  alone  has  been  elaborately 
stated  in  a  more  modem  case  {Taaffe  v.  Dawnes,  3  Moo.  P.  C  36  n.). 
Holt  C.  J.  extended  the  principle  to  all  who  are  judges  by  law 
(GroenveU  v.  Burwell^  1  Ld.  Raym.  454).  The  utility  of  the  doctrine 
has  been  vindicated  by  the  Courts  on  repeated  occasions  on  the 
logical  ground  that  the  rule  exists  for  the  benefit  of  the  public,  as 
it  secures  the  absolute  independence  and  fearlessness  of  the  judges 
(see  Froj/  v.  Blackburn^  3  B.  &  S.  at  p.  578 ;  Tac^e  v.  JDotoueSy  supra ; 
Kemp  V.  Neville,  10  C.  B.  N.  S.  523  ;  Seaman  v.  Neiherclift,  i  C.  P.  D. 
540 ;  Andereon  v.  Gorrie  [1895]  i  Q.  B.  668). 

Channel!  J.  appears  to  think  that  if  the  Courts  would  allow 
malice  to  be  proved,  an  action  would  lie  against  a  judge  for  a 
defamatory  statement  made  in  the  exercise  of  his  duty  as  a  judge. 
There  is  a  dictum  of  Cockbum  C.  J.  to  this  effect  in  TAamae  v. 
Churtan  (2  B.  &  S.  475),  but  that  has  been  expressly  overruled  by 
the  Court  of  Appeal  in  Anderson  v.  Gorrie  (eupra)  and  by  implication 
in  Muneter  v.  Lamb  (11  Q.  B.  D.  608).  In  Kemp  v.  Neville  and 
Andereon  v.  Gorrie  the  findings  of  the  jury  amount  to  a  finding  of 
malice,  but  it  was  held  that  the  privilege  obtained.  If  any  furUier 
evidence  is  needed  to  show  that  this  doctrine  is  independent  of  any 
such  consideration  as  that  discussed  by  Channell  J.  it  is  found  in 
the  fact  that  the  doctrine  has  been  held  to  apply  in  cases  where 
malice  was  not  in  issue,  e.  g.  conspiracy  {Floyd  v.  Barker)^  false 
imprisonment  {Hamond  v.  Howell ;  Ketnp  v.  Neville),  and  trespass  to 
the  person  {Taaffe  v.  Lownee ;  CMer  v.  Halket,  3  Moo.  P.  C.  28, 
50  R.  R.  i),  whilst  the  House  of  Lords  laid  it  down  so  long  ago 
as  1824  ^hat  no  distinction  can  be  drawn  between  language  used 
by  a  judge  on  the  Bench  and  any  other  judicial  act  {Miller  v.  Hope, 
2  Shaw  App.  Cas.  (Sc.)  125). 


Equity's  traditional  reputation  for  hair-splitting  is  well  main- 
tained in  In  re  Crane^  Adams  v.  Crane  [1908]  i  Ch.  379,  77  L.J. 
Cb.  212.  It  has  long  been  a  settled  rule  of  the  Court  that  when 
the  income  of  a  legacy  is  given  for  the  maintenance  of  an  infant 
legatee,  the  legacy  carries  interest  from  the  testator's  death — 
the  reason  of  course  being  that  the  testator  must  have  meant 
maintenance  to  run  from  his  death  if  the  children  were  not  to 
starve.    This  would  be  impossible  if  the  interest  were  deferred 
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for  a  year  and  no  fund  therefore  available.  Now  comes  a 
further  question.  Suppose  a  legacy  given  to  a  widowed  daughter- 
in-law  subject  to  the  obligation  of  maintaining  her  deceased 
husband's  children  while  minors  and  unmarried.  Does  the  rule 
apply  to  such  a  case  ?  Equity,  revelling  in  refinements,  says '  No  t ' 
The  right  to  maintenance  does  not  make  the  children  objects  of  the 
testator's  bounty  within  the  rule.  So  Sir  Thomas  Plumer  thought 
in  Raven  y.  Waite  (i  Swanst.  553, 559),  and  Swinfen  Eady  J.  was  not 
prepared  to  differ,  though  he  might  have  split  another  hair  by 
pointing  out  that  in  Raven  v.  Waite  the  children's  maintenance  was 
merely  the  motive  of  the  legacy :  in  In  re  Crane  the  maintenance 
was  imposed  as  a  legal  obligation.  The  distinction  as  it  stands  is, 
it  must  be  confessed,  an  artificial  one — a  distinction  between  bounty 
direct  and  bounty  indirect.  If  the  Church  has  its  dead  hand,  so 
has  the  Court,  in  precedent.  But  we  in  England  have  long  ago 
committed  ourselves  to  the  principle  that,  within  limits  to  be 
settled  by  the  House  of  Lords  and  the  Court  of  Appeal,  uncertainty 
in  the  law  is  a  worse  evil  than  unreasonableness,  and  judges  of  first 
instance  must  continue  ^falsely  true'  to  the  errors-- if  they  are 
such — of  their  predecessors.  Another  question  is  whether  the 
ingenuity  of  our  equity  judges  in  supplying  provisions  which 
testators  and  settlers  have  omitted  to  express  has  not  on  the  whole 
done  more  harm  than  good.  When  once  a  benevolent  court  has 
decided  that  trees  include  raspberry  bushes,  people  will  take  the 
chance  of  cabbages  being  included  too,  and  if  they  are  disappointed 
will  blame  the  court  for  their  own  carelessness. 


In  re  Hazeldine^g  TmsU  [1907]  i  Ch.  686,  76  L.  J.Ch.416,  noted 
last  October,  has  been  reversed  on  appeal.  It  will  be  remembered 
that  Warrington  J.  then  declined  to  make  an  order  for  the  payment 
out  of  Court  to  mortgagors  of  the  proceeds  of  sale  of  some  mortgaged 
property,  although  the  mortgagee's  claim  was  statute  barred.  His 
lordship  held  that  the  mortgagee's  claim  was  obstructed  by  s.  8  of  the 
Beal  Property  Limitation  Act,  1874,  upon  the  ground  that  the  subject 
matter  in  dispute  was  not  land  but  money,  a  section  which  bars  the 
remedy  only  and  not  the  right.  His  lordship  declined  to  assist  the 
mortgagors  except  upon  the  terms  of  their  discharging  the  mortgage 
debt.  The  Court  of  Appeal  has  now  decided,  [1908]  i  Ch.  34, 
77  L.  J.  Ch.  97,  that  the  statute  which  had  application  was  the 
Real  Property  Limitation  Act,  1833,  ^-  34»  which  extinguishes  the 
right  as  well  as  the  remedy.  That  being  so  the  Court  considered 
that  there  being  no  debt  they  had  no  power  to  order  anything  to 
be  paid  to  the  mortgagees,  and  directed  that  the  money  should  be 
paid  out  to  the  mortgagors.     In  re  Lloyd  [1903]  i  Ch.  385,  a  case 
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in  which  thei'e  was  a  mortgage  debt  in  existence,  though  the  right 
to  recover  it  by  action  was  statute  barred,  was  considered  and 
distinguished.  In  cases  where  there  is  no  debt  or  daim  which 
possesses  legal  existence,  the  equitable  doctrine  'he  who  seeks  equity 
must  first  do  equity'  is  not  pressed  upon  suitors  seeking  the 
assistance  of  Courts  of  equity. 

A  general  trust  in  a  will  to  apply  property  for  emigration 
purposes  is  not  a  '  charitable  *  use,  per  Swinfen  Eady  J.  in  lu  re 
Sidney,  Hingeetm  v.  Sidney  [1908]  i  Ch.  ia8,  77  L,  J.  Ch.  51.  It  was 
argued  on  behalf  of  the  Attorney-General  that  emigration  was  a 
charitable  use,  upon  the  following  grounds : — (i)  it  was  intended  to 
assist  needy  persons  to  emigrate,  (2)  it  would  relieve  the  pressure  at 
home,  and  would  thereby  be  beneficial  to  the  community  as  a  whole, 
(3)  even  if  emigration  uses  are  not  necessarily  all  charitable  they 
are  sufficiently  definite  and  ascertainable  to  enable  the  Court  to 
apportion  the  fund  between  those  that  are  charitable  and  those 
that  are  not.  His  lordship  stated  that  he  saw  no  reason  to 
restrict  the  assistance  to  needy  persons,  neither  could  he  see  that 
emigration  was  primarily  for  the  benefit  of  the  public  -at  large. 
He  also  pointed  out  that  there  was  nothing  to  restrict  the  gift  to 
emigration  to  the  British  Colonies.  At  one  time  it  would  have 
been  argued  that  a  bequest  to  encourage  emigration,  so  far  from 
being  charitable,  was  against  public  policy  as  tending  to  deprive 
the  King  of  his  subjects  at  home.  The  result  seems  to  be  that  a 
gift  for  the  purposes  of  emigration  should  expressly  state  that  the 
fund  is  to  be  applied  to  the  assistance  of  the  needy,  and  that  either 
a  general  or  specific  gift  may  be  good  so  long  as  it  satisfies  this 
condition. 

In  Be  Moleyn's  Sf  Harria'a  Contract  [1908]  i  Ch.  1 10,  77  L.  J.  Ch.  9, 
Joyce  J.  held  that  a  quasi-committee  of  a  lunatic's  estate,  appointed 
under  s.  116  of  the  Lunacy  Act,  1890,  cannot  consent,  on  behalf  of 
a  lunatic  tenant  for  life  of  settled  estates,  to  a  sale  by  trustees,  where 
the  latter  are  selling  under  s.  56  of  the  Settled  Land  Act,  1882.  In 
re  Bagge  [1894]  2  Ch.  416,  has  already  decided  that  the  quasi- 
committee  had  not  power  to  sell  on  behalf  of  a  lunatic  tenant  for 
life,  and  it  now  appears  that  neither  can  he  consent  to  a  sale.  Had 
the  consent  been  necessarily  exei*cisable  either '  as  a  check  upon  the 
undue  exercise  of  the  power '  or  '  in  the  character  of  a  trustee '  it 
might  have  been  given  under  s.  116  of  the  Lunacy  Act,  1890. 
Joyce  J.  pointed  out  that  there  was  no  obligation  to  consent  at  all, 
which  consideration  gave  it  an  independent  and  co-operative  rather 
than  a  fiduciary  character.     The  case  of  consenting  to  the  exercise 
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of  a  power  of  appointment,  or  the  raising  of  portions,  or  of  sums 
for  advancement  purposes,  might  be  regarded  as  consents  coming 
within  s.  116,  and  to  which  the  quasi-committee  of  a  lunatic  not 
so  found  would  consent. 


In  re  Diciln  ^  KelsalT^  Contract  [1908]  i  Ch.  218,  77  L.  J.  Ch. 
177,  decides  a  point  of  some  practical  importance  in  the  working 
of  the  Settled  Land  Acts. 

A  tenant  for  life  who  has  mortgaged  his  life  interest  does  not, 
when  selling  the  settled  property  under  the  powers  of  the  Acts, 
require  the  concurrence  of  his  mortgagee  in  the  conveyance. 

Sect.  20,  subs.  2  (ii)  of  the  Act  of  1882,  which  precludes  him  from 
conveying  certain  estates,  interests,  and  charges  created  for  securing 
money  actually  raised  at  the  date  of  the  deed,  applies  only  to  estates 
created  under  the  settlement  (per  Chitty  J.  in  Cardigan  v.  Cnrzon- 
H(nce  (1888)  40  Ch.  D.  342).  The  section,  therefore,  which  has  to 
be  considered  by  a  purchaser  who  has  contracted  to  buy  from  such 
a  tenant  for  life,  is  sect.  50  of  the  same  Act,  which  only  makes  it 
necessary  for  the  mortgagee  to  give  his  consent  to  the  sale. 


A  solicitor  who  has  business  relations  with  a  client  of  a  financial 
character,  the  latter  not  being  separately  represented,  is  liable  to 
have  stated  accounts  with  him  opened  where  it  appears  that  here 
and  there  improper  or  incorrect  charges  have  been  made,  even 
though  such  accounts  stated  go  back  to  the  yeai*  1883  {Cheese  v.  Keen 
[1908]  I  Ch.  245,  77  L.  J.  Ch.  163).  The  Statute  of  Limitations  is 
excluded  upon  the  gi'ound  that  the  transactions  are  such  as  the 
solicitor  has  a  personal  interest  in,  and  are  not  like  the  accounts  In 
re  Uindman/i^  i  Dr.  &  Sm.  1 29,  when  the  solicitor  merely  received 
the  money  for  his  client's  benefit,  and  had  no  personal  interest  in 
the  matter.  Moreover,  a  solicitor  is  not  merely  accountable  to  his 
client,  but  independently  accountable  to  the  Court  whose  officer  he 
is  {Lewis  v.  Morgan^  3  Anst.  769,  3  CI.  &  F.  159,  4  R.  R.  860,  16 
R.  R  7),  which  was  stated  by  Neville  J.  in  Cheese  v.  Keen  to  be  an 
additional  reason  for  excluding  the  operation  of  the  Statute  of 
Limitations. 

At  present  we  can  merely  call  attention  to  Prof.  J.  B.  Ames's 
most  intei-esting  paper  on  *  The  Origin  of  Uses  and  Trusts '  in  the 
February  number  of  the  Harvard  Law  Review. 

It  seems  convenient  to  repeat  in  a  conspicuous  place  that  ii  is  not  desirabU 
to  send  MS.  on  approval  unthout  previous  covMivanication  with  the  Editor, 
except  in  very  s])ecial  circumstances  ;  and  that  the  Editor ,  except  as  aforesaid, 
cannot  be  in  any  way  answerable  for  MSS.  so  sent. 
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THE  EASEMENT  OF  LIGHT  AND  AIB  AND  ITS 
LIMITATIONS  UNDER  ENGLISH  LAW. 

I. 

IT  seems  strange  that,  in  the  year  of  grace  1907,  the  law  upon 
so  elementary  a  subject  as  that  of  the  right  to  light  and  air  ^ 
should  still  be  unsettled  in  a  country  of  great  towns  such  as  Eng- 
land.  I  think,  however,  that  a  study  of  the  two  recent  decbions  of 
the  House  of  Lords  in  Colh  v.  The  Home  and  Colonial  Stores  [1904] 
A.  C.  179  (hereinafter  referred  to  as  '  C0IU9  case*)  and  JoUj^  v.  Kine 
[1907]  A.  C.  I,  will  convince  the  reader  that,  notwithstanding  those 
decisions,  the  law  really  is  still  unsettled.  It  may  be  useful,  there- 
fore^ to  make  an  attempt  to  arrive  at  some  logical  solution  of  the 
difficulty.  This  can  only  be  done  by  a  recurrence  to  first  principles, 
and  would  seem  to  be  best  accomplished  by  considering  (i)  what 
the  law  would  now  be  if  legal  principle  had  been  logically  worked 
out  by  the  English  Courts ;  and  (2)  what  the  law  now  is,  having 
regard  to  the  manner  in  which  the  subject  has  in  fact  been  dealt 
with  by  the  English  Courts. 

L  As  to  the  first  steps  in  our  inquiry  there  is  a  comfortable 
unanimity.  All  are  agreed  that  the  right  to  light  and  air  is  a  right 
incident  to  the  possession  of  land.  It  obviously  cannot  be  possessed 
in  gross.  Now  rights  of  this  kind  which  are  appurtenant  to  land 
or  houses  are  of  two  kinds.  Some  are  annexed  to  the  possession  of 
property,  as  of  common  right,  by  the  general  common  law,  or  by 
local  common  law;  such  as  the  custom  of  a  manor.  Others  do 
not  exist  as  of  common  right,  and  can  only  be  acquired  by  grant 
from  the  owner  of  the  tenement,  over  which  the  right  is  enjoyed,  or 
by  prescription,  which  presupposes  such  a  grant. 

Examples  of  the  first  class  are  the  right  of  a  riparian  proprietor 
to  the  undiminished  flow  of  the  water  of  a  stream  past  his  tene- 
ment, and  to  the  user  of  it  for  ordinary  purposes  of  the  house  or  of 
agriculture :  the  right  to  the  purity  of  the  air  which  passes  over 
his  tenement,  and  of  the  water  which  percolates  through  the  strata 
beneath  it.  These  are  all  rights  annexed  to  the  possession  of  land 
by  the  common  law.     Similar  rights  so.  annexed   by  local  law 

'  '  Right  to  light  and  air '  is,  of  course,  not  an  accurate  legal  term,  but  it  is  used 
throughout  this  article  as  a  compendious  phrase  for  '  the  right  on  the  part  of  the 
owner  of  a  dominant  tenement  to  prevent  the  owner  of  a  servient  tenement  lh>m 
exercising  his  common  law  right  of  building  upon  the  servient  tenement  so  as  to 
obstruct  the  access  of  light  and  air  to  the  dominant  tenement.' 


Tlie  Easement  of  Light  and  Air^  &c.  121 

are  the  rights  of  the  tenants  of  a  manor  to  pasture,  fuel,  gravel,  or 
the  like  within  the  waste  of  the  manor.  As  rights  of  this  class 
may  be  enjoyed  by  all  persons  in  possession  of  land,  within  a  parti- 
cular district,  it  is  obvious  that,  unless  some  limit  was  put  upon  the 
user  of  them,  one  landowner  might  monopolize  the  whole  to  the 
exclusion  of  the  others.  Hence  the  Common  Law,  when  dealing 
with  rights  of  this  class,  always  annexes  a  qualification  that  the 
enjoyment  of  them  by  one  shall  be  reasonable,  and  subject  to  the 
like  enjoyment  on  the  part  of  all  the  others.  For  instance,  every 
riparian  proprietor  has  the  right  to  use  the  water  flowing  past  his 
property  for  the  ordinary  and  reasonable  purposes  of  domestic  life 
or  agriculture ;  but  that  right  is  subject  to  similar  rights  in  all  the 
other  proprietors  on  the  stream. 

In  strict  law,  on  the  other  hand,  rights  appurtenant  to  land  which 
are  obtained  by  express  grant  or  prescription  stand  on  a  different 
footing. 

The  measure  of  these  rights  is  to  be  found  in  the  precise  terms 
of  the  grant,  or  in  the  exact  nature  of  the  user  which  is  the  basis 
of  the  prescription ;  and  there  is  no  common  law  qualification  of  it. 

There  is  a  unanimity  of  opinion  amongst  lawyers  of  the  present 
day  that  the  right  to  light  and  air  is  an  easement,  and,  therefore, 
a  right  which  can  only  have  its  origin  either  in  express  grant  or 
prescription  ^.  The  common  law  right  of  a  proprietor  is  to  build 
up  to  the  extreme  verge  of  his  own  land,  without  any  regard  to 
what  buildings  there  may  be  on  that  of  his  neighbour.  Any 
limitation  of  this  right  must  result  either  from  an  express  grant  on 
the  part  of  the  servient  owner,  whose  common  law  right  to  build 
is  sought  to  be  invaded,  or  from  such  user  on  the  part  of  the 
dominant  owner  asserting  the  right,  as  would  give  rise  to  a  legal 
presumption  that  the  servient  owner  had  granted  it. 

The  case  of  express  grant  should  give  rise  to  no  legal  difficulty, 
as  the  grant  should  itself  define  the  right.  It  is  not  proposed, 
therefore,  to  deal  further  with  rights  which  have  such  an  origin. 
But,  in  ninety-nine  cases  out  of  a  hundred,  at  least,  the  origin  of 
such  right  is  prescriptive ;  and  therefore  it  becomes  necessary  to 
consider  rather  more  fully  the  nature  of  the  user  which  gives  rise 
to  such  right  and  the  extent  of  the  right  itself. 

First,  as  to  the  hind  of  user.  It  must  be,  to  adopt  the  old  Roman 
Law  phrase,  nee  vi  nee  clam  nee  pi*ecario\  neither  forcible,  nor 
surreptitious,  nor  by  leave  or  licence.  The  proprietor  claiming  the 
right  must  show  by  evidence  that  he  has  exercised  it,  during  the 
qualifying  period,  openly,  notoriously,  and  under  such  circumstances 
that  the  adjoining  owner  must  or  ought  to  have  known  the  nature 

^  See  the  judgments  in  ColWs  case,  passim. 
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and  extent  of  the  user ;  so  that,  if  he  did  not  interfere  to  arrest  it, 
the  reasonable  inference  is  that  he  intended  to  submit  to  it. 

Secondly,  as  to  the  measure  of  the  right.  It  is  coterminous  with  the 
nature  of  the  user.  If,  for  instance,  a  landowner,  and  those  under 
his  control  have,  during  the  qualifying  period,  openly  and  without 
interruption,  walked  to  and  from  the  landowner's  property  across 
a  neighbour's  field,  in  a  particular  direction,  the  right  resulting  is 
a  footpath :  if  they  have  ridden  over  it,  it  is  a  bridle  path  :  if  they 
have  driven  over  it^  it  is  a  carriage  way. 

Apply  this  to  the  case  of  light  and  air.  The  way  in  which  such 
right  is  asserted  is  by  building  a  house  so  that  the  windows  thereof 
in  fact  obtain  their  access  of  light  and  air  from  the  adjoining  land. 
If  this  continues  openly  and  without  interruption  during  the 
qualifying  period,  the  legal  inference  is  that  the  adjoining  owner 
has  agreed  to  grant  such  access  of  light  and  air  as  lias  been  actually 
enjoyed  by  the  house  in  question.  That  which  is  asserted  by  the 
owner  of  the  house,  and  that  which  is  submitted  to  by  the  owner 
of  the  adjoining  property,  can  only  be  measured  by  the  area  and 
position  of  the  windows  in  the  house  of  the  man  claiming  the 
right.  The  adjoining  owner  has  no  means  of  knowing  as  a  nUe 
how  the  light  and  air  is  utilized  when  it  has  once  passed  through 
the  windows. 

It  would  seem  therefore  that  the  strict  right  of  a  person  in 
possession  of  a  house,  who  establishes  a  claim  by  prescription  to 
the  access  of  light  and  air  to  his  windows,  must  be  an  absolute 
right  to  substantially  the  whole  of  the  light  and  air  which  has 
passed  through  the  windows  during  the  qualifying  period,  without 
regard  to  the  manner  of  its  use  after  it  has  once  passed  through, 
or  indeed  whether  it  had  been  used  at  all. 

Upon  one  further  point  there  is  no  question.  It  is  now  well 
settled  that  the  Prescription  Act  did  not  in  any  way  alter  the 
nature  or  extent  of  the  right  to  light  and  air,  but  merely  sub- 
stituted the  definite  term  of  twenty  years  for  its  acquisition  by 
prescription  for  the  vague  period  formerly  prevailing  of  imme- 
morial user,  or  such  an  user  as  would  lead  to  the  presumption 
of  a  lost  grant  ^ 

So  much  for  the  nature  and  extent  of  the  right,  logically 
considered. 

Assuming  the  strict  legal  rights  of  the  dominant  owner  to  be 
as  above  stated,  what  are  his  remedies  ? 

First,  as  to  the  Common  Law. 

As  far  back  as  the  case  of  Ashhyv.  White  (1703)  2  Lord  Raym.  938, 
it  was   decided    that  where    a  right  belonging  to  one  man  was 

^  CoUs^s  case. 
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invaded  or  hindered  by  another,  he  whose  right  was  invaded 
sustained  a  legal  injury  for  which  he  was  entitled  to  bring  an  action 
on  the  case,  though  he  had  in  fact  sustained  no  damage;  'for 
a  damage  is  not  merely  pecuniary,  but  an  injury  imports  a  damage, 
when  a  man  is  thereby  hindered  of  his  right '  (per  Holt  C.  J.,  loc. 
cit.).  This  decision  has  been  constantly  followed^,  and  is  now 
undoubted  law.  No  doubt  this  principle  would  be  subject  to  the 
general  modification  de  minimis  non  curat  lex,  but  it  would  seem  that, 
in  accordance  with  it,  a  dominant  owner  whose  right  to  light  had 
been  sensibly  obstructed  by  the  servient  owner  would  be  entitled  to 
bring  an  action  on  the  case,  and  recover  at  all  events  nominal 
damages,  even  though  he  could  prove  no  damage  in  fact. 

Secondly^  as  to  Chancery. 

It  was  the  regular  practice  in  Chancery,  up  to  comparatively 
recent  times^  not  to  interfere  by  injunction  to  restrain  an  invasion 
of  a  right  until  the  right,  if  disputed,  had  been  established  by  an 
action  at  law  '•  When  this  had  been  done  the  Court  of  Chancery,  if 
called  upon  to  exercise  its  discretion  by  granting  an  injunction  to 
restrain  the  repetition  of  the  acts  complained  of,  would  no  doubt 
take  all  the  circumstances  of  the  case  into  consideration,  including 
the  smallness  of  the  damage,  but,  if  satisfied  that  the  act  complained  of 
was  an  invasiofi  of  a  right,  would  as  a  rule  grant  the  injunction,  even 
if  the  plaintiff  had  only  recovered  nominal  damages  ^. 

If,  therefore,  the  nature  of  the  dominant  owner's  right  be  as  sug- 
gested, it  would  seem  to  follow,  as  a  logical  consequence,  that  any 
sensible  invasion  of  that  rights  deliberately  committed,  would  en- 
title him  to  recover  at  all  events  nominal  damages  in  an  action  on 
the  case,  and  probably  also  to  obtain  an  injunction,  where  a 
repetition  of  the  act  was 'threatened,  at  all  events  where  such 
invasion  was  under  a  claim  of  right — which,  in  a  case  of  obstruction 
of  light,  it  practically  always  is  ^. 

n.  But,  however  pleasing  the  comparative  simplicity  of  the 
lights  and  remedies  of  the  dominant  owner,  as  above  suggested, 
might  be  to  the  lawyer,  it  is  certain  that,  in  the  case  of  light  and 
air,  they  do  not  represent  the  law  of  England  at  the  present  time. 

*  Afeflor  V.  Spateman  (a  Car.  II)  i  Wms.  S.  546  (b)  note ;  Embrey  v.  Owen  (1851) 
6  Ex.  353 ;  Swiniwi  Waterworks  Co.  v.  Berks  &  WHts  Canal  (1875)  L.  R.  7  H.  L.  697. 

'  WinstarUey  v.  Ls$  (181 8)  a  Swanst  643;  Ehnhirst  v.  Spcnssr  (1849)  a  M.  A;  G. 
18  ;  Imperial  Gas  Light  &  Coke  Co.  v.  Broadbeni  (1859)  7  H.  L.  G.  600. 

»  Rochdale  Canal  Co.  v.  King  (1851)  a  Sim.  N.  S.  78  (Lord  Cranworth);  Wood  ▼. 
Sutdiffe  (185 1)  a  Sim.  N.  S.  163  (Sir  R.  Kindersley) ;  Swindon  Watenoorks  Co,  v.  Berks 
A  WiUs  Canal  (1875)  L.  R.  7  H.  L.  (per  Lord  Cairns)  at  p.  705. 

*  One  of  the  most  puzzling  points  about  this  confused  subject  is  that  this  is 
undoubtedly  the  law  now  as  regards  the  right  of  riparian  proprietors  to  water ; 
and,  though  that  right  is  of  common  law  and  not  prescriptive,  that  could  only 
affect  the  quantum  of  the  right,  and  not  the  remedy  for  its  disturbance  (see  the  last 
case  and  also  Embrey  v.  Oioen  (1851)  6  £x.  353,  where  Parke  B.  deliberately  couples 
the  right  to  water  and  the  right  to  air  in  this  respect). 
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Actions  for  obstruction  of  light  have  been  common  in  England 
for  at  least  500  years.  The  earliest  reported  case  on  the  subject 
{Aldred's  case  (161 1)  9  Bep.  57)  quotes  authorities  culled  from  the 
Year  Books  as  far  back  as  7  Edward  3.  The  mere  existence  of  the 
old  customs  of  London  and  York  to  rebuild  upon  old  foundations 
lo  any  keu^it,  and  thereby  darken  and  obscure  ancient  lights^, 
assumes  the  co-existence  of  such  a  thing  as  a  right  to  light  and 
air — otherwise  they  would  be  nonsensicaL  These  customs  are 
referred  to  in  our  earliest  reports  as  immemorial  customs,  and 
probably  are  as  old  as  any  known  to  the  law.  Now,  as  fiur  as 
I  am  aware  ^,  there  was,  before  the  Statute  of  Westminster  the 
second,  no  appropriate  writ  by  means  of  which  a  man  could  vindi- 
cate a  mere  right  appurtenant  to  land,  where  the  invasion  of  it  did 
not  amount  to  a  trespass.  That  statute  for  the  first  time  gave  the 
necessary  elasticity  of  procedure  which  produced  the  *  action  on  the 
case.'  But  until  the  decision  of  AsAby  v.  WAite  (1703)  2  Lord  Raym. 
938,  it  seems  to  have  been  generally  held  that  in  order  to  succeed 
in  an  action  on  the  case  the  plaintiff  must  prove  actual  damage. 
'  To  maintain  an  action  upon  the  case,  there  must  be  either  a  real 
damage,  or  a  possibility  of  a  real  damage,  and  not  merely  a  damage 
in  opinion,  or  consequence  of  law '  (per  Powell  J.  loc.  cit).  Before 
that  decision,'  therefore,  the  action  on  the  case  was  of  no  avail 
(according  to  the  then  generally  received  legal  opinion)  to  a  domi- 
nant owner  who  desired  to  prevent  an  invasion  of  his  right  to  light, 
unless  he  could  prove  actual  damage.  Nor  was  there  any  other 
known  procedure  that  he  could  adopt.  Hence  it  came  that,  cer- 
tainly as  far  back  as  Aidretfi  case  in  161 1  (9  Coke's  Reports,  p.  57), 
and  probably  long  before,  an  action  for  an  obstruction  of  ancient 
lights  was  framed  not  as  an  action  for  the  infringement  of  a  right, 
but  as  an  action  on  the  case  for  a  nuisance  to  land ;  and  limited,  as 
in  other  actions  of  nuisance,  to  cases  where  actual  damage  was 
alleged.  In  Aldred's  case  it  is  coupled  with  a  claim  for  damages 
for  a  nuisance  from  swine.  By  the  time  of  the  decision  in  AMy  v. 
White  this  procedure  had  become  inveterate.  Certainly,  from  the 
time  of  Aldred's  case  downward,  it  has  been  laid  down  over  and 
over  again  in  both  Chancery  and  Common  Law  Courts  that  a  mere 
technical  infringement  of  a  right  to  light  and  air  will  not  give 
a  cause  of  action,  but  that  the  obstiiiction  must  be  such  as  to 
amount  to  a  nuisance. 

Thus  in  Fishmongers'  Company  \,  East  India  Company  (1^52)  I  Dick. 
163,  Lord   Hardwicke  says:  'It  is  not  sufficient  to  say  that  it 

>  See  the  custom  of  London  proved  in  Ptummer  v.  Benfham  (1757)  >  Burr.  248. 
*  I  speak  under  correction  as  I  do  not  pretend  to  an  elaborate  knowledge  of  such 
matters. 
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will  alter  the  plaiiitiff*s  lights,  for  then  no  piece  of  vacant  ground 
could  be  built  upon  in  the  City ...  the  law  says  it  must  be  so 
near  as  to  be  a  nuisance.' 

So  in  £aclk  v.  S^acey  (1826)  2  C.  &  P.  465,  Best  C.J.,  in 
charging  the  jury,  said : — 

'  It  was  not  sufficient  to  constitute  an  illegal  obstruction,  that  the 
plaintiff  had,  in  fact,  less  light  than  before:  nor  that  his  ware- 
house, the  part  of  his  house  principally  affected,  could  not  be 
used  for  all  the  purposes  to  which  it  might  otherwise  have  been 
applied.  In  order  to  give  a  right  of  action,  there  must  be  a  sub- 
stantial privation  of  fight,  sufficient  to  render  the  occupation  of 
the  house  uncomfortable,  and  to  prevent  the  plaintiff  from  carrying 
on  his  accustomed  business  (that  of  a  grocer)  on  the  premises  as 
beneficially  as  he  had  formerly  done.' 

In  Parier  v.  SmitA  (1832)  5  C.  &  P.  438,  Tindal  C.  J.,  in 
summing  up,  said : — 

'  '  The  question  in  this  case  is,  whether  the  plaintiff  has  the  same 
enjoyment  now,  which  he  used  to  have  before,  of  light  and  air, 
in  the  occupation  of  his  house.  ...  It  is  not  every  possible,  every 
speculative  exclusion  of  light  which  is  the  ground  of  an  action ; 
but  that  which  the  law  recognizes  is  such  a  diminution  of  light 
as  really  makes  the  premises  to  a  sensible  degree  less  fit  for  the 
purposes  of  business.' 

In  JFe/ls  V.  Ody  (1 836)  7  C.  &  P.  410,  Parke  B.  said  :— 

'  The  great  question  is  whether  the  raising  of  the  wall  constitutes 
a  nuisance  to  the  plaintiff's  premises.  With  respect  to  that  question, 
I  entirely  adopt  the  law  as  laid  down  by  the  Lord  Chief  Justice 
of  the  Common  Pleas,  in  the  case  of  Parier  v.  SmM.  A  man  can 
bring  no  action  for  the  loss  of  a  lookout  or  a  prospect ;  but  he  may 
do  so  if  the  light  and  air  which  would  come  to  his  windows  are 
diminished,  so  as  sensibly  to  diminish  the  value  of  his  premises 
for  occupation :  but  the  action  is  not  maintainable,  as  the  Lord 
Chief  Justice  says,  '*  unless  there  is  such  a  diminution  of  light  as 
really  makes  the  premises  to  a  sensible  degree  less  fit  for  the 
purposes  of  business." ' 

It  is  therefore  clear  that,  at  the  present  time,  whatever  the 
strict  legal  rights  may  be,  an  action  for  the  obstruction  of  light 
and  air  must  be  treated  as  if  it  were  an  action  for  nuisance  to 
land,  and  with  the  like  consequences. 

The  extent  of  injury  which  gives  rise  to  an  action  for  a  nuisance 
to  land  is  best  dealt  with  in  the  case  of  Sf.  Helena  Smelthg  Com-- 
pany  v.  Tipping  (1865)  11  H.  L.  C.  64a. 

The  law  is  there  well  summarized  by  Lord  Wensleydale  in  these 
words : — 

'  Everything  must  be  looked  at  from  a  reasonable  point  of  view 
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therefore:  the  law  does  not  regard  trifling  and  small  incon- 
veniences, but  only  r^ards  sensible  inconveniences ;  injuries  which 
sensibly  diminish  the  comfort  and  enjoyment  or  value  of  the 
property  which  is  affected.' 

To  this  must  be  added  the  further  qualification  as  laid  down 
in  the  same  case  by  Mellor  J.  in  his  charge : — 

'  That  the  jury  ought  to  take  into  consideration  all  the  circum- 
stances of  the  case,  including  those  of  time  and  locality/ 

It  is  important  at  this  point  to  observe  that  although  all  these 
great  judges  have  laid  down  that  an  obstruction,  to  be  actionable, 
must  be  such  as  substantially  diminishes  the  comfort,  enjoyment, 
or  value  of  the  premises  affected,  that  diminution  is  evidently  to 
be  measured  witJbi  reference  to  the  volume  of  light  and  air  which 
the  plaintiff  enjoyed  before  the  obstruction  was  erected ;  and  has 
no  reference  to  some  hypothetical  amount  of  light  and  air  cal- 
culated by  any  supposed  standard  of  ordinary  occupancy.  The 
word  '  diminution '  implies  a  diminution  from  a  standard ;  and  the 
only  standard  that  it  is  possible  to  apply  is  that  volume  of  light 
and  air  the  right  to  which  plaintiff  has  asserted  by  user  and  the 
defendant  has  submitted  to  ^. 

To  summarize  the  result  of  the  discussion  up  to  the  present 
point:  The  strict  right  of  a  dominant  owner  is  to,  substantially, 
that  amount  of  light  and  air  which  has  hitherto  entered  by  his 
windows.  He  cannot,  however,  claim  the  aid  of  the  law  in  so 
limiting  the  servient  owner's  right  to  build  upon  his  own  land  as 
to  prevent  him  from  obstructing,  however  little,  the  volume  of  light 
and  air  passing  through  the  dominant  windows.  That  such  obstruc- 
tion to  be  actionable  must  amount  to  a  nuisance;  or,  in  other 
words,  must  be  a  substantial  diminution  of  the  comfort,  enjoyment, 
or  value  of  the  premises,  for  business  or  occupation,  from  what  they 
were  before  the  obstruction  was  erected.  That,  as  in  the  case  of 
other  nuisances,  the  cii'cumstances  of  time  and  locality  must  be 
taken  into  consideration ;  and  a  man  cannot  expect  to  enjoy  the 
same  amount  of  light  in  the  heart  of  the  City  of  London  as  he 
could  reasonably  demand  in  the  centre  of  Salisbury  Plain.  As  it 
is  quaintly  urged  in  Aldred'n  case,  lex  nonfavel  deliealorum  votis. 

The  common  law  right  of  action  of  the  dominant  owner  being 
thus  limited,  the  equitable  jurisdiction  is  similarly  limited.  The 
Court  of  Chancery  never  professed  to  do  more  than  provide  a  more 
adequate  remedy  than  an  action  for  damages,  in  a  case  where 
the  common  law   right  was  proved  or  admitted.    In  cases   in 

'  In  Parker  v.  Smith,  Tindal  C.  J.  (probably  the  most  accurate  of  our  common 
lawyers)  expressly  says :  *  Tlie  question  is  whether  the  plaintiff  has  the  same 
enjoyment  now,  tohich  he  tited  to  have  h^ore^  of  light  and  air,  in  the  occupation  of  his 
house.' 
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which  it  is  satisfied  that  a  proposed  building  will  create  such  an 
obstruction  of  ancient  lights  as  would  be  actionable  at  common 
law,  the  Court  of  Chancery  steps  in,  btfore  suck  building  is  erected, 
and  says  that  it  shall  not  be  erected: — 

'  The  defendant  shall  not  put  it  upon  the  plaintiff  to  bring 
an  action  for  damages  when  we  can  prevent  the  wrong  being 
done  in  the  first  instance  ^.' 

In  rare  cases  the  Court  will  interfere  after  a  building  has  been 
erected  and  cause  it  to  be  pulled  down.  This,  however,  is  practi- 
cally only  done  in  two  cases,  viz.,  where  the  defendant  has  not 
acted  honestly  in  the  matter ;  as  by  running  up  the  building 
surreptitiously,  or  in  breach  of  an  undertaking  or  an  order  of  the 
Court;  or,  secondly,  as  it  is  expressed  in  some  cases,  where  the 
erection  of  the  building  practically  amounts  to  an  eviction  of  the 
plaintiff. 

So  far  the  question  under  discussion  is  fairly  free  from  diffi- 
culties, and  it  would  hardly  be  disputed  that  for  many  years,  up  to 
1900,  actions  for  the  obstruction  of  light  and  air  were  generaJly 
dealt  with  by  both  Common  Law  and  Chancery  Courts  upon  the 
footing  of  the  principles  above  enunciated.  In  the  year  1900, 
however,  the  late  Mr.  Justice  Wright  in  the  case  of  Warren  Jk  Brown 
([1900]  2  Q.  B.  722)  raised  for  the  first  time,  in  a  concrete  form,  an 
entirely  new  question.  The  exact  point  that  is  decided  is  by  no 
means  clear  from  the  report  of  the  case  in  the  Court  of  First 
Instance ;  but  it  is  distinctly  stated  in  the  judgment  of  the  Court 
of  Appeal  ([1902]  I  K.  B.,  at  p.  20) : — 

^  In  this  case  Wright  J.  has  found  that  certain  of  the  plaintiffs' 
ancient  lights  have  been  substantially  interfered  with  by  the 
defendant's  new  building.  He  has  also  found  that  the  plaintiffs 
have  in  fact  thereby  suffered  substantial  damage,  for  he  assesses 
their  losses,  as  to  the  tenant  at  £100  and  as  to  the  reversioners  at 
£200.  On  these  findings  one  would  have  expected  judgment 
entered  for  the  plaintiffs;  but  the  learned  judge  has  made  an 
additional  finding;  and  by  reason  of  that  he  mis  dismissed  the 
action.  This  finding  is  to  the  effect  that,  notwithstanding  the  sub- 
stantial diminution  of  the  ancient  lights  caused  by  the  defendant's 
new  building,  abundant  light  remains  for  all  ordinary  purposes  of 
inhabitancy  or  business.  We  felt  some  doubt  at  first  as  to  what 
this  additional  finding  meant,  and  whether  it  was  not  contradictory 
to  the  other  findings :  but  after  further  consideration  of  the  judg- 
ment, and  after  consnlting  Wright  /.,  we  have  no  doubt  as  to  the 
meaning  of  the  additionid  finding.  It  means  that,  though  the  liffht 
coming  from  certain  of  the  ancient  lights  has  been  substantii3ly 
<fiminished,  and  though  the  rooms  thereby  lighted  have  been  so 
darkened  that  both  the  tenants  and  reversioners  have  suffered 

*  Ayfuley  v.  Olover  (1874)  L,  R.  18  Eq.  (per  Jesael  M.R.),  at  p.  551,  &c. 
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substantial  damage,  yet  the  darkened  house  is  still  as  useful  for 
purposes  of  habitation  or  business  as  what  we  may  term  the  average 
run  of  houses.  In  other  words,  the  learned  judge  appears  to  think 
that,  as  a  matter  of  law,  there  is  a  sort  of  standard  in  the  matter 
of  light,  and  that,  if  a  particular  house  is  by  its  ancient  lights 
extremely  well  lighted,  those  lights  may  with  impunity  be  substan- 
tiidly  interfered  with  so  long  as  the  house  in  its  darkened  condition 
does  not  fall  below  the  standard.' 

This  decision  of  Wright  J.,  purported  to  be  founded  upon  words 
used  by  James  L.  J.  in  Kelik  v.  Pearson  (1871)  L.  R.  6  Ch.  809,  and 
approved  in  the  subsequent  cases  of  the  City  of  London  Brewery 
Company  v.  Tennant  (1874)  L.  R.  9  Ch.  212  and  Ecclesiastical  Commis-- 
sioners  v.  Kino  (1880)  14  Ch.  D.  213. 

Kelt  V.  Pearson  was  an  action  for  the  obstruction  of  ancient 
lights,  and  it  is  worth  noticing  that  the  main  argument  for  the 
plaintiff  was  that,  as  he  had  enjoyed  free  light  and  air  for  more 
than  twenty  years,  he  had  then,  under  the  Prescription  Act  (2  &  3 
William  IV,  c.  71,  ss.  3  and  7),  an  absolute  right  to  the  whole  of 
the  light  and  air  that  came  through  his  windows.  The  words  of 
James  L.  J.,  which  are  made  use  of  to  establish  the  proposition  laid 
down  by  Wright  J.  in  Warreti  v.  JBroicn^  are  used  to  combat  thb 
contention  of  the  plaintiff.     He  says  (at  p.  811) : — 

'  '  On  the  part  of  the  plaintiff  it  was  argued  before  us  that  this 
was  an  absolute  right — ^that  now,  under  the  statute  2  &  3 
William  IV,  c.  71,  he  had  an  absolute  and  indefeasible  ri^ht  by 
way  of  property  to  the  whole  amount  of  light  and  air  which  came 
through  the  windows  into  his  house ;  and  that  he  could  maintain 
an  action  at  law  or  a  suit  in  equity  upon  that  absolute  legal  right ; 
and  the  only  question  as  to  the  effect  or  extent  of  his  right  would 
be  with  regard  to  the  discretion  of  this  Couit  in  considering 
whether  it  was  a  case  for  damages,  or  to  be  interfered  with  by  way 
of  injunction. 

'  Now  I  am  of  opinion  that  the  statute  has  in  no  degree  whatever 
altered  the  pre-existing  law  as  to  the  nature  and  extent  of  this 
right.  The  nature  and  extent  of  the  right  before  that  statute  was 
to  have  the  amount  of  light  through  the  windows  of  a  house  which 
was  sufficient,  according  to  the  ordinary  notions  of  mankind,  for 
the  comfortable  use  and  enjovment  of  that  house  as  a  dwelling 
house,  if  it  were  a  dwelling  house,  or  for  the  beneficial  use  and 
occupation  of  the  house,  if  it  were  a  warehouse,  shop,  or  other  place 
of  business.  That  was  the  extent  of  the  easement — a  right  to 
prevent  your  neighbour  from  building  upon  his  land  so  as  to 
obstruct  the  access  of  sufficient  light  and  air,  to  such  an  extent  as 
to  render  the  house  substantially  less  comfortable  and  enjoyable. 
.  .  .  That  being  the  law  we  have  to  apply  it  to  this  case.  The 
plaintiff  says,  "  I  have  a  house  which  did  enjoy  a  considerable 
amount  of  light  to  several  of  the  rooms  before  the  defendants 


April,  1908.]     The  Easement  of  Light  and  Air,  &c»  129 

eredied  this  building.  That  light  is  now  substantially  and  materially 
diminished  and  affected,  so  as  substantially  and  materially  to 
affect  my  comfort  as  an  inhabitant  of  that  house."  * 

He  then,  upon  the  evidence,  found  that  that  allegation  of  the 
plaintiff  was  proved,  and  granted  him  an  injunction. 

Lord  Justice  Hellish  was  of  the  same  opinion,  but,  before  con- 
sidering what  he  said,  it  is  material  to  notice:  (i)  James  L.  J.  had 
no  intention  of  laying  down  any  new  proposition  of  law.  In  TAe 
JSccletiasiical  Commissianer^  v.  Kino,  14  Ch.  D.  at  p.  220,  he  says  : — 

*  What  I  said  in  Keli  v.  Pearson  and  City  f^ London  Brewery  Company 
V.  Tennant  was  only  a  repetition,  with  very  little  variation  of  language, 
of  what  was  said  by  Best  C.  J.  in  Back  v.  Stacey^  which  has  iSways 
been  considered  as  the  direction  which  a  judffe  ought  to  give  to 
a  jury,  and  which  is  the  direction  we  ought  to  give  to  our- 
selves.' 

(2)  He  had  no  intention  of  laying  down  any  different  rule  from 
that  enunciated  in  the  same  case  by  Hellish  L.  J.  In  The  City  of 
London  Brewery  Company  v.  Tennant,  L.  R.  9  Ch.  at  p.  216,  he  says : — 

'  In  the  case  of  Kelk  v.  Pearson,  the  Lord  Justice  and  myself  en- 
deavoured to  express  what  we  thought  to  be  the  rule  applicable  to 
these  cases.' 

It  becomes  important  therefore  to  see  what  it  was  that  Hellish  L.  J. 
did  say  in  Kelk  v.  Pearson,    It  was  as  follows  (at  p.  813) : — 

*  Now  what  the  right  to  light  was  previously  to  the  statute,  and 
is  still  at  Common  Law,  I  apprehend  to  be  perfectly  well  established. 
No  doubt  it  is  principally  in  Nisi  Prius  cases  that  we  find  the  rules 
laid  down,  but  they  iJl  substantially  agree.  The  first  rule  stated 
by  Hr.  Gale^  is  that  "to  maintain  an  action  for  obstructing  light  it 
is  isufficient  to  show  that  the  easement  cannot  be  enjoyed  in  so  full 
and  ample  a  manner  as  before,  or  that  the  premises  are  to  a  sensible 
degree  less  fit  for  the  pui-poses  of  business  or  occupation  " ;  and  he 
cites  Parker  v.  Smith  \  That  was,  I  presume,  a  case  where  the  light 
was  used  for  purposes  of  business.  When  it  is  used  for  purposes  of 
residence,  I  apprehend  the  rule  to  be  the  same.  The  question  is^ 
whether  the  house  is  rendered  substantially  less  Jit  for  the  purposes  of 
occupation  than  it  was  before.     That  is  the  right  at  law. 

9" '  Now,  no  doubt,  when  you  come  into  equity,  the  cases  appeal*  to 
show  that  it  must  be  a  diminution  of  a  substantial  amount  of  light, 
so  as  substantially  to  make  the  house  less  comfortable,  nut 
I  cannot  think  that  it  is  possible  for  the  law  to  say  that  there  is  a  certain 
quantity  of  light  which  a  man  is  entitled  to,  atid  which  is  sufficient  for 
him,  and  that  the  question  is,  whether  he  has  been  deprived  of  that  quantity 
of  light.  It  appears  to  me  that  it  is  utterly  impossible  to  make  any  rule 
or  adopt  any  measure  of  that  kiwh     It  is  essentially  a  question  of  com- 

*  Gale  on  Easements,  3rd  ed.,  p.  575.  •  v.  s.  5  C.  A  P.  438. 
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paruon,  whether  by  reMon  of  deprivation  (flight  the  house  u  mbitantially 
lees  eonfoftaHe  than  it  woe  before. 

'Much  of  the  evidence  of  the  scientific  witnesses  was  given  in 
support  of  what  I  think  to  be  a  mistaken  view  of  the  law,  supposing 
that  there  is  a  certain  quantity  of  light  to  which  a  man  was  entitled 
and  no  more  ^  ;  and  the  witnesses  seem  to  have  made  comparisons 
with  what  would  be  enough  light  in  London,  and  to  have  considered 
that  that  was  sufficient.  But,  in  my  opinion,  there  is  no  such 
rule/ 

So  far  as  the  judgment  of  Mellish  L.  J.  is  concerned,  then,  it  is 
clear  that  he  not  only  lays  down  the  law  exactly  as  it  is  stated  in 
Back  V.  Stac^  and  the  other  cases  quoted  above,  but  that  he  goes 
out  of  his  way  to  repudiate  categorically  the  doctrine  laid  down  by 
Wright  J.  in  Warren  v.  Brown, 

The  confusion  has  arisen  from  a  want  of  clearness  of  expression 
in  James  L.  J.  He  evidently  never  intended  to  say  that  there  was 
some  imaginary  standard  of  ordinary  occupancy,  which  limited  the 
right  to  light  acquired  by  prescription.  He  was  by  a  kind  of 
mental  inversion  treating  the  right  to  light  as  though  it  were 
correlative  to  the  remedy  for  its  invasion — an  action  on  the  case  for 
a  nuisance.  In  such  an  action,  as  was  said  in  Aldre(£%  case,  lex  non 
favet  delicatomm  votis.  You  must  not  be  over  fastidious.  All  the 
circumstances  of  the  case  must  be  looked  at,  and  if  an  alleged 
obstruction  would  not  be  regarded  as  a  nuisance  by  a  reasonable 
occupier  or  trader  of  the  class  likely  to  be  found  in  similar  houses 
in  the  neighbourhood,  it  will  not  become  so  because  it  offends  some 
delicate  taste  or  hinders  some  exceptionally  delicate  operation.  In 
other  words,  you  cannot  in  law  prevent  your  neighbour  from 
obstructing  every  beam  of  light  that  penetrates  your  windows. 

Now  it  does  not  make  much  difference  whether  you  say  that  the 
plaintiff's  right  is  to  prevent  the  adjoining  owner  from  building  so 
as  to  create  a  substantial  obstruction  to  your  light ;  or  whether 
you  say  that  the  plaintiff's  right  is  to  the  amount  of  light  that  has 
in  fact  been  enjoyed,  but  that  the  Court  will  not  interfere  to  protect 
that  right  unless  it  has  been  substantially  invaded — though  I  think 
that  the  latter  is  the  more  scientific  way  of  stating  the  proposi- 
tion. It  does,  however,  make  an  enormous  difference  whether 
the  diminution  complained  of  is  to  be  measured  by  reference  to 
the  amount  of  light  which  the  plaintiff  actually  enjoyed  before, 
or  by  reference  to  some  supposed  standard  of  light  which  is 
sufficient  for  the  ordinary  individual.    In  fact,  the  first  part  of 

^  It  appears  from  the  report  (at.  p.  809)  that  the  defendants'  witnesses  deposed 
that  the  rooms  in  the  plaintiff's  house  were  low,  and  naturally  badly  lighted,  all 
facing  to  the  north ;  but  that,  having  0te  garden  open,  they  had  stiU  such  an  anumnt  qf 
ea^poaed  sky  area  as  was  sOdom  seen  in  the  suburbs  0/ London,  The  house  in  question  was 
in  Netting  Hill.    This  brings  the  case  very  close  to  Warren  v.  Brown, 
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Sir  W.  James's  statement,  if  it  decided  what  it  is  said  to  have 
decided,  is  inconsistent  with  the  latter  part  and  with  the  rest  of 
his  judgment ;  and  it  is  certainly,  if  taken  literally,  in  flat  con- 
tradiction with  the  law  as  laid  down  by  Mellish  L.  J.  in  the  same 
case. 

In  further  corroboration  of  the  view  above  suggested  as  to  the 
real  meaning  of  what  James  L.  J.  said  in  Keli  v.  Pearson  it  is  worth 
while  to  recall  what  Lord  Esher  said  in  Eeelenastical  Commumnera 
V.  Kino  (1880)  14  Ch,  D.  p.  224,  in  the  hearing  of  James  L.J. 
himself. 

He  first  says  that  the  true  rule  is  that  laid  down  in  Back  v.  Stacey 
and  Parker  v.  Smith  and  then  continues  : — 

'  Then  it  was  said  that  the  law  had  been  altered  by  the  ruling  of 
James  L.  J.  in  Kelt  v.  Pearson,  I  confess  that  his  judgment  there 
seems  to  me  to  be  directly  contrary  to  the  proposition  for  which  it 
is  cited  ^  for  I  find  he  says :  "  Since  the  statute,  as  before  the 
statute,  it  resolves  itself  simply  into  the  same  question;  a  qudstieu 
of  degree ;  which  would  be  for  a  jury,  if  this  were  an  action  at  law, 
to  determine,  but  which  it  is  for  us,  as  judges  of  fact  as  well  as 
law,  to  determine  for  ourselves  as  best  we  may  when  we  are 
determining  it  in  Chancery,"  and  he  lays  down  the  rule  in  almost 
the  same  words  as  Best  C.  J.  in  Back  v.  Stacej/,  Lord  Justice 
Mellish,  in  the  same  case,  quite  as  distinctly  says  that  the  question 
is  not  what  may  be  considered  by  some  persons  as  sufficient  light 
in  London,  but  that  the  question  is  one  of  degree  and  comparison  between 
what  the  plaintiff  had  before  the  defendants  acts  and  what  he  has  after 
them^  and  that  there  mn^t  be  a  substantial  difference.' 

He  then  adds  words  which  are  very  weighty  in  dealing  with  the 
present  subject  (at  p.  225): — 

'I  have  ventured  to  say  this,  because  to  my  mind  the  taking 
some  expression  of  a  judge,  used  in  deciding  a  question  of  fact,  as 
to  his  own  view  of  some  one  fact  being  material  on  a  particular 
occasion,  as  la^ng  down  a  rule  of  conduct  for  other  judges  in  con- 
sidering a  similar  state  of  facts  in  another  case,  is  a  fal^  mode  of 
treating  authority.' 

It  seems  pretty  clear  then  that  James  L.  J.  was  not  the  real 
parent  of  the  proposition  laid  down  by  Wright  J.  in  Warrefi  v. 
Brotcn,  In  fact,  the  Courts  continued  to  administer  the  law  in  light 
and  air  cases  in  accordance  with  the  law  as  laid  down  in  Back  v. 
Stacey  and  Parker  v.  Smith  until  Warren  v.  Brawn  was  decided. 
I  do  not  think  that  it  would  be  disputed  by  any  one  familiar  with  the 
practice  of  the  Courts  that  Warren  v.  Brown  was  generally  regarded 

'  viz. :  that  *  If  the  defendant  has  left  the  plaintiff  forty-five  degrees  of  light, 
there  is  prima  facie  no  injury  to  the  plaintiff,  unless  he  can  show  something 
particular  in  the  circumstances  of  the  case.- 
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as  an  entirely  new  departure.  The  decision  of  Wright  J.  in  Warren 
V.  Brown  was  overruled  by  the  Court  of  Appeal  ^  and  so  w<Ms  the 
decision  of  Joyce  J.  in  ColU  v.  The  Home  and  Colonial  Siores  *,  which 
was  decided  shortly  after  Wright  J.'s  decision  in  Warren  v.  Brotcn 
and  to  some  extent  in  deference  to  its  authority. 

Francis  R.  Y.  Radclippe. 
{To  be  continued.) 

*  [190a]  1  K.  B.  15.  *  [»9oa]  1  Ch.  302. 
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IS   THE  RENVOI  A  PART  OF  THE  COMMON  LAW  ? 

SUPPOSE  that  A  dies  leaving  movables  in  England,  that  accord- 
ing to  English  law  his  last  domicil  was  French,  and  that 
according  to  French  law  his  last  domicil  was  English.  Assuming 
that  England  will  apply  the  law  of  A'h  domicil  at  the  time  of  J's 
death,  by  what  law  will  England  distribute  these  movables  ?  If  the 
Common  Law  reject  the  renvoi  (a  noun  coined  from  the  French  verb 
renvoyer  to  describe  a  doctrine  which  has  excited  much  controversy 
in  the  Civil  Law),  England  will  consider  irrelevant  the  French  con- 
clusion as  to  /i's  domicil  and  will  apply  the  French  Statute  of  Dis- 
tributions immediately.  If,  however,  the  Common  Law  include  the 
renvoi^  England  will  accept  the  French  conclusion  as  to  A'^  domicil 
and  permit  France  to  send  back  the  case  to  English  law  for  farther 
determination.  Or,  to  put  the  problem  in  another  fashion,  rejection 
of  the  retwoi  implies  but  one  application,  acceptance  of  the  re^ivoi 
two  or  more  applications  of  the  rules  of  private  intei-national  law 
to  the  distribution  of  these  movables.  Which  view  is  supported  by 
principle  and  authority  ? 

It  is  generally  conceded,  by  Common  Law  writers  at  least,  that 
the  law  of  each  country  is  supreme  within  its  own  territory^. 
Hence  the  law  of  one  country  can  have  no  effect,  proprio  vigare,  in 
the  territory  of  another.  From  this  it  follows  that  whatever  effect 
the  laws  of  one  country  have  in  another  depends  solely  on  the  laws 
of  the  latter.  Examples  are  numerous  both  in  English  and  American 
law.  Thus  the  law  of  the  situs  deteimines  the  effect  upon  real 
estate  of  transactions,  occurring  either  within  or  without  the 
country  ^.  In  the  normal  case  a  court  cannot  get  personal  juris- 
diction of  an  absentee  by  publication  \  Equity,  though  it  has 
jurisdiction  of  the  parties,  will  usually  refuse  to  decree  the  perform- 
ance of  an  affirmative  act  in  a  foreign  jurisdiction^.  A  personal 
judgment  has  no  force,  as  such,  outside  the  state  where  it  was 
rendered,  and  if  action  be  brought  thereon  in  another  state,  it  lies 

*  Story,  Conf.  of  Laws,  sec.  i8,  20,  23;  i  Wharton,  Conf.  of  Laws,  ch.  i ;  Dicey, 
Conf.  of  Laws,  Introduction  ;  Mahwner  v.  Booe^  9  Smedes  k  Marshall  (MissiaaSppi) 
347  ;  Despard  v.  ChurcMU^  53  N.Y.  192 ;  SwxessUm  of  Petit,  49  La.  An.  625  ;  Go^fr 
V.  Bsers,  143  111.  35.     Contra,  Westlake,  Priv.  Int.  Law,  Introduction. 

'  Duncan  t.  Xauwon,  41  Gh.  D.  394;  Clark  y.  Qrakam,  6  Wheat.  (U.S.)  577. 
'  Bwhamum  v.  Rucker,  9  East  192,  9  R.  R.  531  ;  Pennoiier  v.  N^,  95  U.S.  714. 

•  Cairterei  v.  Petty,  2  Swanst.  333  ;  Watkins  v.  Hotman,  16  Pet  (U.  S.)  25. 
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with  the  latter  to  deteimine  whether  it  will  effectuate  it  or  not  ^. 
A  penal  statute  has  no  effect  extra-territorially  ^.  Service  of  a  writ 
outside  the  state  imposes  no  duty  ^  Other  instances  might  be  given, 
but  these  are  enough  to  show  the  territorial  character  of  law.  This, 
m  the  last  analysis,  rests  upon  power.  The  enactment  of  a  law-giver 
is  binding  within  the  territory  because  he  can  make  it  good  with 
the  strong  hand  if  necessarj^  It  has  no  inherent  force  in  other 
countries  because  one  sovereign  has  not  the  physical  power  to  act 
as  such  in  the  territory  of  another. 

It  is  generally  settled  both  in  England  and  America  that  the  law 
of  the  situs  will  regulate  the  succession  to  movables  according  to 
the  law  of  the  country  where  the  owner  was  domiciled  at  the  time 
of  his  death.  If  he  died  testate  that  law  governs  the  validity  of  his 
will  \  If  he  died  intestate  it  determines  how  distribution  shall  be 
made  ^.  Historically  the  rule  seems  to  have  been  derived  from  the 
maxim  Mobilia  sequttntnr  personam,  though  jurists  differ  as  to  the 
mode^.  Of  its  practical  utility,  however,  there  is  no  doubt.  If 
the  deceased  left  movables  in  several  countries,  and  these  agree  as 
to  his  last  domioil,  the  succession  thereto  is  regulated  by  one  law 
instead  of  by  several.  This  permits  the  estate  to  devolve  as  a  unit 
instead  of  in  fractions.  In  practice  the  court  may  proceed  in  either 
of  two  ways.  Each  country  may  hand  over  the  movables  to  the 
country  of  the  domicil,  to  be  dealt  with  there,  or  else  it  may  ascer- 
tain the  law  of  the  domicil  and  administer  it  accordingly  ^. 

Whichever  course  is  adopted  the  first  step  is  to  ascertain  the  last 
domicil  of  the  deceased*  But  domicil  is  itself  a  mixed  question  of 
law  and  fact  It  may  be  shortly  defined  as  an  inference  drawn  by 
law  from  residence  coupled  with  the  appropriate  intent  ^.  It  must 
therefore  be  ascertained  with  reference  to  some  law.  This,  on  prin- 
ciple, should  be  the  law  of  the  situs  of  the  movables.  That  law  is 
about  to  effectuate  some  foreign  law  which  it  must  now  identify. 
Domicil  is  the  earmark  of  the  foreign  law  in  question.  Clearly, 
then,  the  law  of  the  situs  must  lay  down  the  criteria  by  which  this 
earmark  is  to  be  recognized,  and  determine  what  facts  meet  the  test 
which  it  has  just  prescribed.    Domicil,  therefore,  is  to  be  ascertained 

^  Sirdar  Gurdyal  Singh  v.  Rqfak  o/Faridkote  [1894]  A.  C.  670  ;  Kouvion  v.  Freeman, 
15  App.  Cas.  I  ;   Biechoff  v.  Wethered,  9  WaU.  (U.  S.)  8l3  ;   llHton  v.  Gwjot,  159  U.  8. 

113. 

*  Cotn.  V.  LafiCf  113  Mass.  458  ;  Huntington  v.  Attria  [1893]  A.  C.  150 ;  Huntington  v. 
AUriU,  146  U.  S.  657. 

'  Permanent  BuHdingf  dre.  Co.  v.  Hudson,  7  Queensland,  L.  J.  23. 

*  Enohin  v.  Wylie,  10  H.  L.  C.  I ;  TaXbot  v.  Chamberiainf  149  Ifass.  57 ;  Diipity  v. 
TTttite,  53N.Y.  556. 

*  DogUoni  v.  CWgnn,  L.  R.  i  H.  L.  301 ;  Wilkins  t.  Ellett,  108  U.  S.  256. 

*  Story,  sec.  374-81 ;  Westlake,  pp.  177-84. 
T  Dioey,  pp.  678.  679. 

*  Udvy  V.  Udnfff  i  H.  L.  Sc.  441 ;   WUbraham  v.  Lwilow,  99  Mass.  587. 
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wiih  reference  to  the  law  of  the  situs,  and  with  reference  to  that 
law  only  ^  In  other  words,  if  English  law,  as  the  law  of  the  situs, 
find  that  the  deceased  is  domiciled  in  France,  it  is  quite  immaterial 
that  France,  on  the  same  facts,  would  find  that  he  is  domiciled  in 
England. 

When,  therefore,  the  law  of  the  situs  has  ascertained  the  last 
domicil  of  the  deceased,  the  next  step  is  to  ascertain  the  '  law  of 
the  domicil.'  With  reference  to  the  law  of  the  situs  the  rules  of 
foreign  law  are  facts,  and  are  proved  as  such  by  evidence^.  The 
law  of  the  situs  will  incorporate  one  or  more  of  these  rules.  It 
first,  therefore,  must  determine  what  foreign  rules  are  applicable 
to  the  case  at  hand,  or,  to  put  the  matter  another  way,  which  of 
these  facts  are  relevant  and  material  In  other  words,  the  question 
becomes,  what  meaning  does  the  law  of  the  situs  put  upon  the 
term  '  law  of  the  domicil '  1 

The  law  of  any  country  may  be  divided  into  two  parts,  {a)  those 
rules  which  deal  with  the  creation,  nature,  and  enforcement  of 
rights,  which  may  be  termed  its  'internal'  law,  (h)  those  rules 
which  determine  what  national  law  is  to  be  applied  to  the  question 
at  issue,  which  may  be  termed  its  '  private  international '  law  ^.  The 
words  '  law  of  the  domicil '  do  not  point  definitely  to  any  one  of 
these  three.  So  far  as  construction  goes,  they  may  mean,  (i)  the 
'  whole '  or  territorial  law  of  the  domicil,  which  would  include  both 
its  '  internal '  and  its  '  private  international '  law,  (2)  the  *  internal ' 
law  of  the  domicil  only,  (3)  the  '  private  international '  law  of  the 
domicil  only.  But  construction  is  only  the  first  step.  Farther 
analysis  shows  that  there  are  only  two  real  possibilities.  Since 
the  '  internal '  law  deals  directly  with  rights,  and  '  private  interna- 
tional' law  determines  what  territorial  law  shall  deal  with  such 
rights,  the  application  of  one  excludes  the  simultaneous  application 
of  the  other.  A  concrete  case  will  make  this  clearer.  Suppose,  as 
before,  that  A  dies,  leaving  movables  in  England,  that  according 
to  English  law  he  is  domiciled  in  France,  but  that  according  to 
French  law  his  domicil  is  English.  According  to  English  law  the 
law  of  France  is  the  '  law  of  the  domicil.'  If  the  '  internal '  law  of 
France  is  incorporated  the  court  has  only  to  distribute  the  movables 
in  accordance  therewith,  which,  of  course,  passes  over,  the  question 

^  CkAlitr  V.  Rivaz,  2  Curt.  Eocl.  855  ;  Anderson  v.  Xaneurttfa,  9  Moo.  P.  G.  325 ; 
Craokmdtn  v.  FvXUr^  i  Sw.  k  Tr.  441  ;  Bremer  v.  Freeman,  10  Moo.  P.  C.  306 ;  Re  Broim- 
Segmrdf  70  L.T.  (N.  S.)  811 ;  HamilUm  v.  Dallas,  L.R.  i  Oh.  357 ;  Re  MarHn  [1900] 
P.  a  1 1 ,  per  Lindley  M.  R. ;  Harral  t.  Harral,  39  N.  J.  £q.  270 ;  Dicey,  1 13  ;  x  Wharton, 
157.  Contraf  Re  Johnsim  [1903]  i  Ch.  8ai ;  Re  BcweSf  33  T.L.R.  711.  See  Dupuy  v. 
Wwrts,  53  N.  Y.  556,  570  ;  Westlake,  p.  326. 

*  Bremer  t,  f^reeman,  10  Moo.  P.  C.  306  ;  Haven  v.  Faater,  9  Pick.  (Mass.)  xia. 

'  Story,  sec.  18, 30,  33 ;  i  Wharton,  ch.  i  ;  Dicey,  Introduction.  But  see  Westlake, 
Introduction,  and  ch.  3. 
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as  to  what  national  law  France  would  apply  under  the  circum- 
stances. If,  on  the  other  hand,  French  '  private  international '  law 
be  incorporated,  that  designates  English  law  as  the  'law  of  the 
domicil/  which,  of  course,  excludes  the  direct  application  of  the 
French  rule  of  succession.  It  follows,  therefore,  that  the  law  of 
the  situs  cannot  directly  incorporate  the  'whole'  law  of  France^ 
since  this  includes  both  French  'internal'  and  French  'private 
international  law.' 

It  is  not  true^  of  couroe,  that  every  application  of  French  private 
international  law  must  of  necessity  exclude  j^en/m/i^^/^  an  applica- 
tion of  French  internal  law.  If  French  private  international  law 
point  to  French  internal  law,  under  the  circumstances,  the  law  of 
the  situs  might  incorporate  that  as  the  ultimate  rule.  This,  indeed, 
is  one  explanation  of  what  happens  in  the  normal  case  where  both 
England  and  France  are  agreed  that  the  intestate  is  domiciled  in 
France  and  the  French  Statute  of  Distributions  is  effectuated  by 
England.  But  this  is  not  direct,  but  cofisequential,  incorporation  of 
French  internal  law.  It  takes  place  directly  by  virtue  of  French 
private  international  law  and  remotely  by  vb-tue  of  the  law  of  the 
situs.  Since,  therefore,  the  law  of  the  situs  will  incorporate  the 
'  law  of  the  domicil,'  and  since  it  cannot  directly  incorporate  the 
whole,  the  choice  must  lie  between  the  internal,  imd  the  private 
international,  law  thereof.  In  other  words,  the  issue  is,  will  the 
private  international  law  of  the  situs  effectuate  the  private  inter- 
national law,  or  the  internal  law,  of  the  domicil  ? 

A  concrete  case  will  test  the  question  on  principle.  Suppose,  as 
before,  that  England  is  the  country  of  the  situs,  that  according  to 
English  law  the  deceased  died  domiciled  in  France,  that  according 
to  French  law  he  was  domiciled  in  England.  Suppose,  moreover, 
that  the  retivoi  obtains  in  each  country,  that  is,  that  each  country 
incorpoitites  the  private  international  law  of  the  domicil.  The  result 
is  a  square  deadlock.  England  designates  French  law  as  the  law  of 
the  domicil,  France  immediately  designates  English  law  as  the  law 
of  the  domicil.  This  brings  the  case  to  the  starting  point,  and  the 
process  may  be  repeated  forever  without  reaching  a  rule  of  suc- 
cession. Logically  there  is  the  same  deadlock  even  in  the  simplest 
case  where  both  situs  and  domicil  are  English.  English  private 
international  law  is  ex  hypoiheei  to  incorporate  the  private  inter- 
national law  of  the  domicil  only.  The  domicil  is  ascertained  to  be 
English.  The  result  is  that  English  private  international  law 
effectuates  English  private  international  law.  Again  the  process 
may  be  repeated  indefinitely  without  coming  to  a  conclusion. 

It  is  urged,  however,  by  Mr.  Westlake,  that  when  England  has 
determined  the  domicil  to  be  French,  but  France  has  declined  to 
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accept  this  conclusion,  and  determined  that  the  domicil  is  English, 
France  thereby  washes  its  hands  of  the  case,  and  French  law  may 
thereafter  be  disregarded  ^  This,  if  sound,  would  avoid  the  circulus 
inextrieabilis  which  the  renvoi  seems  logically  to  involve,  by  stopping 
it  after  the  first  reference  back.  It  is,  however,  equivalent  to  making 
French  law,  when  invoked  as  the  law  of  the  domicil,  incorporate 
English  internal  law  instead  of  Elnglish  private  international  law. 
The  same  solution  would  have  to  be  applied  in  the  reverse  case 
where  the  movables  are  situated  in  France.  That  would  make 
EInglish  law,  when  invoked  as  the  law  of  the  domieil^  incorporate 
French  internal  law.  But  if  the  renvoi  be  a  part  of  English  law, 
English  law,  when  invoked  as  the  lato  of  the  nine,  effectuates  French 
jprivate  international  law.  It  is  difficult  to  see  how  the  name  under 
which  English  law  is  invoked  can  reconcile  two  rules  otherwise 
squarely  opposed.  Logically,  therefore,  this  modification  seems 
unsound.     . 

Nor  is  this  all.  Both  the  full-blown  renvoi  and  the  modified 
renvoi  supported  by  Mr.  Westlake  are  in  conflict  with  the  principle 
of  res  judicata.  The  law  of  the  situs  is  supreme.  Domicil  has  been 
ascertained  with  reference  to  that  law.  This  question  of  domicil, 
therefoi'e,  is  res  judicata  as  to  the  case  at  the  bar.  Yet  if  law  of  the 
situs  effectuate  the  private  international  law  of  the  domicil,  this 
question  must  be  immediately  reopened  and  resettled  with  reference 
to  the  latter.  It  is  difficult  to  see  how  such  a  rule  can  be  supported 
on  principle,  or  in  the  face  of  the  great  weight  of  authority,  which 
holds  that  domicil  is  to  be  ascertained  with  reference  to  the  law  of 
the  situs  only  ^. 

Principle,  then,  unless  controlled  by  a  hopeless  weight  of  autho- 
rity, would  reject  the  renvoi  as  a  part  of  the  Common  Law.  This 
by  a  process  of  exclusion  points  to  the  internal  law  of  the  domicil 
as  the  law  to  be  effectuated.  To  this  none  of  the  objections  to 
which  the  renvoi  is  peculiarly  open  can  be  urged.  Ifc  involves  no 
circulus  inexirieabilis  since  it  involves  no  national  conflict  as  to 
domicil.  For  the  same  reason  it  is  not  opposed  to  the  principle 
of  res  judicata.  Nor  is  it  in  conflict  with  the  rule  that  domicil  is 
to  be  ascertained  with  reference  to  the  law  of  the  situs,  and  with 
reference  to  that  law  alone.  It  is,  therefore,  as  simple  as  the  renvoi 
is  difficult.  It  is  equally  applicable  whether  the  deceased  was 
domiciled  at  home  or  abroad,  and  whether  the  two  countries  differ 
as  to  his  domicil  or  not.  It  is  true  that  if  there  be  a  national 
difference  as  to  domicil,  the  movables  cannot  devolve  as  a  unit  if 
they  are  situated  in  both  countries.  Thus  if  there  are  movables 
in  France  and  England,  and  each  country  insists  that  deceased  was 

*  Westlake,  ch.  a.  •  See  p.  3,  note  i. 
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domiciled  in  the  other,  the  Engliah  movables  will  pass  according  to 
French  law,  the  French  movables  according  to  English  law.  But 
the  renvoi  does  not  obviate  the  difficulty.  If  it  be  carried  to  its 
logical  conclusion  the  property,  as  a  unit,  does  not  devolve  at  all, 
and  if,  to  escape  that  difficulty,  the  renvoi  be  stopped  after  one 
reference  back,  unity  of  devolution  is  destroyed,  for  in  that  case 
the  French  movables  pass  by  French  law,  and  the  English  movables 
by  English  law.  On  principle,  therefore,  the  law  of  the  situs 
should  incorporate  the  internal  law  of  the  domicil.  The  question 
therefore  becomes,  is  the  renvoi  so  firmly  engrafted  in  the  Common 
Law  that  the  argument  from  authority  is  conclusive,  even  in  the 
face  of  principle  ? 

As  has  been  shown,  the  renvoi^  if  logically  carried  out,  involves 
a  perpetual  deadlock.  But  both  England  and  America  try  the 
validity  of  a  will  of  personalty  by  the  law  of  the  testator's  last 
domicil  ^.  And  if  the  deceased  died  intestate  his  movables  are  in 
fact  distributed  in  accordance  therewith^.  In  other  words,  the 
Courts  reach  a  result  in  both  cases.  Authority,  therefore,  is 
squarely  opposed  to  carrying  the  renvoi  to  its  logical  conclusion. 

But  does  authority  support  the  modi/ed  renvoi^  that  is  if  it 
be  stopped  after  one  reference  back?  In  Crookenden  v.  Fidlei\ 
1  Sw.  &  Tr.  441,  where  both  the  situs  of  the  movables  and  the 
domicil  of  the  deceased  were  English,  it  was  held  that  English  law 
determines  the  validity  of  the  will.  Here  the  result  would  be  the 
same  whether  the  modified  renvoi  or  the  internal  law  of  the  domicil 
be  applied.  But  it  must  be  reached  by  one  method  of  reasoning 
or  the  other.  If  therefore  this  class  of  cases  be  claimed  upon  the 
iieasoning,  either  as  supporting,  or  as  consistent  with,  the  tuodified 
renvoi^  its  supporters  must  show  that  when  English  private  inter- 
national law  was  invoked  as  the  law  of  the  situs,  it  effectuated 
English  private  international  law  as  the  law  of  the  domicil,  but 
that  when  English  private  international  law  was  invoked  as  the 
law  of  the  domicil,  it  effectuated  English  internal  law,  since  these 
are  the  steps  dictated  by  the  modified  renvoi  itself.  Yet  neither 
this  case  (which  is  simply  selected  as  a  type  of  both  English  and 
American  decisions  on  similar  facts)  nor  any  other  which  the 
writer  has  discovered  expressly  pi*oceeds  on  this  reasoning.  On 
the  contrary,  when  the  court  has  once  ascertained  domicil,  it 
addresses  itself  to  the  internal  law  thereof  without  more.  The  same 
is  true  (so  ibx  as  the  writer  knows)  of  decisions  like  De  Bonneval  v. 
Be  Bonneval^  1  Curt  Eccl.  856,  where  the  validity  of  a  will  dis- 
posing of  English  movables,  made  by  one  domiciled  in  France  (and 
upon  this  both  English  and  Frendi  law  agreed),  was  tested  by 

*  See  p.  a,  note  4.  ■  See  p.  2,  note  5. 
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French  law.  This  class  of  cases  differs  from  the  last  only  in  the 
fact  that  the  undoubted  domicil  of  the  deceased  is  foreign,  instead 
of  in  the  country  of  the  situs.  Here,  also,  the  court,  after  deciding 
that  the  French  domicil  of  origin  continued  till  the  testator's  death, 
turns  directly  to  French  internal  law.  While,  therefore,  the  decision 
in  both  classes  of  cases  leaves  the  question  open,  the  way  in  which 
the  courts  i*each  that  decision  seems  opposed  even  to  the  modified 
renvoi. 

Mr.  Westlake,  however,  contends  that  the  modified  rentm  is 
established  by  the  weight  of  authority  ^  But  he  conceives  of 
private  international  law  as  a  part  of  the  law  of  nations,  rather  than 
of  the  territorial  law  of  each  country  \  In  other  words,  his  view 
appears  to  be  that  for  every  case  there  can  be  but  one  rule  of 
private  international  law,  and  that  the  rules  laid  down  by  each 
nation  are  but  evidence  from  which  the  true  rule  may  be  deduced  ^. 
Thus  in  considering  whether  the  renvoi  is  a  part  of  English  law  he 
ascertains  whether  Italy,  France,  and  Germany  accept  or  reject  it^ 
And  having  concluded  that  the  weight  of  Continental  authority  is 
in  favour  of  it,  he  then  looks  to  see  whether  the  English  cases  are 
opposed  to  the  rule  so  established.  This,  of  course,  leads  him  to 
minimize  the  effect  of  cases  difficult  to  reconcile  with  the  rule,  and 
to  lay  great  stress  on  any  features  tending  to  bring  England  into 
accord  therewith.  Since,  moreover,  he  does  not  concede  the  terri- 
torial supremacy  of  each  nation  in  regard  to  the  rules  of  private 
international  law,  he  does  not  feel  in  regai'd  to  the  renvoi  the 
difficulties  in  principle,  which  beset  those  who  accept  territorial 
supremacy  as  a  fundamental  concept.  To  the  latter,  of  course, 
foreign  authority  is  persuasive  only,  and  shows  nothing  as  to 
English  law.  Mr.  Westlake's  contention,  therefore,  must  be  tested 
with  reference  to  the  English  cases  alone. 

The  English  cases  cited  by  Mr.  Westlake  to  support  the  renvoi 
(p.  38)  may  be  divided  into  four  groups : — (a) '  De  Bonneval  v. 
Be  Bonneval^  i  Curt.  EccL  856 ;  Hare  v.  Nasmythy  2  Add.  25 ;  Frere 
V.  Frere,  5  Notes  of  Cases,  593 ;  Crookenden  v.  FuUer,  i  Sw.  &  Tr. 
441 ;  Onslow  v.  Cannon,  2  Sw.  &  Tr.  137 ;  Zaneuville  v.  Anderson, 
2  Sw.  &  Tr.  24.  (*)  Re  Trufort,  36  Ch.  D.  600.  {c)  Collier  v.  Bivaz, 
2  Curt.  Eccl.  855;  Be  Brown^Sequard,  70  L.  T.  (N.  S.)  811. 
id)  A  dictum  in  Be  Johnson  [1903]  i  Ch.  821.  In  group  (a)  the 
typical  case  is  Hare  v.  Nasmytk,  supra,  where  the  movables  were  in 
England,  and  both  England  and  Scotland  agreed  that  the  deceased 
was  domiciled  in  Scotland.  A  will  had  been  there  offered  for 
probate,  and  the  English  court  thereupon  stayed  proceedings  to 

^  Westlake,  cb.  3.  '  Westlake,  Introductioxu 
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await  the  Scotch  decision.  This  is  simply  the  usual  case,  like 
De  Bonneval  v.  Be  BonnevcU  and  Crookenden  v.  Fiilier^  which  have 
been  already  discussed.  The  decision  would  be  the  same  whether 
the  renvoi  be  accepted  or  rejected.  Neither  in  this  case,  nor  in  any 
of  the  others  is  the  renvoi  referred  to.  Nor  does  the  court  reascer- 
tain  domicil  with  reference  to  the  foreign  law,  which  is  the  very 
essence  of  the  renvoi.  When  once  domicil  has  been  ascertained  the 
substance  of  the  reasoning  is  that  the  court  of  the  situs  will  do 
what  the  court  of  the  domicil  would  do  under  the  circumstances. 
But  this  seems  to  point  to  the  internal  law  of  the  domicil  rather 
than  to  the  renvoi.  There  is,  admittedly,  no  national  conflict  as  to 
domicil.  The  main  issue  is  as  to  the  foreign  rule  of  succession. 
Of  this  the  decisions  of  the  coui-t  of  the  domicil  are  manifestly  the 
best  evidence.  The  court  of  the  situs,  therefore,  should  accept  them 
as  conclusive  upon  the  question  as  to  what  the  foreign  law  is  ^. 
That,  however,  does  not  mean  that  the  foreign  law,  when  so  ascer- 
tained, is  to  be  effectuated  without  question.  Indeed  the  rule  that 
the  court  of  the  situs  will  do  what  the  court  of  the  domicil  would 
do  under  the  circumstances  is  subject  to  two  well-recognized 
limitations. 

In  the  first  place  the  court  of  the  situs  will  not  follow  the  court 
of  the  domicil  in  matters  repugnant  to  public  policy^.  Thus  in 
Makomer  v.  Hooe,  9  Smedes  &  Marshall  (Mississippi)  247,  one 
domiciled  in  Virginia,  by  a  will  valid  in  all  respects  by  Virginia 
law,  directed  the  emancipation  of  certain  slaves  in  Mississippi. 
This  was  forbidden  by  a  Mississippi  statute.  Ileldy  that  this  part 
of  the  will  will  not  be  effectuated.  Similai'ly  in  Benpard  v.  Churchill^ 
53  N.  Y.  192,  the  court  declined  to  effectuate  a  trust  of  New  York 
personalty,  valid  by  the  law  of  the  testator's  domicil  (California), 
because  it  conflicted  with  the  New  York  rule  against  perpetuities. 
In  Bammerf  v.  Odorn,  140  N.  Y.  30,  the  principle  was  again  affiimed, 
though  the  bequest  was  held  not  in  conflict  with  public  policy 
owing  to  special  circumstances.  In  the  same  way,  in  Succession  qf 
Petit',  49  La.  An.  625,  the  Louisiana  court  declined,  because  such 
succession  was  contrary  to  Louisiana  public  policy,  to  permit  the 
bastard  child  of  one  domiciled  in  France  to  succeed  to  Louisiana 
movables,  though  having  been  acknowledged  by  his  father,  he 
would  be  entitled  by  French  law  to  one-half  of  the  movables  of  the 
deceased.  The  precise  case  (so  far  as  I  can  discover)  has  not  arisen 
in  England,  though  the  principle  is  recognized  by  both  courts  and 
text  writers.     There  is,  however,  an  interesting  analogy  in  the  case 

*  See  Doglioni  v.  Crispin,  L.R.  I  H.  L,  301 ;  Forepaugh  v.  D,  L.  <t  W.  i?.  R.  Co.,  12S 
Pa.  217. 

•  Whai-ton,  sec.  565  ;  Dicey,  p.  xliii ;  Story,  sec.  464,  472  (a). 
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of  bona  vacantia*  lu  Barnett's  Trusti,  [1902]  i  Ch.  847,  it  was  held 
that  where  one  domiciled  in  Austria  died  leaving  no  personal 
representatives  entitled  to  take  according  to  Austrian  law,  a  fund 
in  England  passed  to  the  English  Crown  by  virtue  of  EngUsh  law, 
though  by  Austrian  law  it  would  have  gone  to  the  Austrian  Crown. 
These  cases,  therefore,  point  strongly  to  the  conclusion  that  the  rule 
in  question  (that  the  court  of  the  situs  will  do  what  the  court  of 
the  domidl  would  do  under  the  circumstances)  is  not  a  rule  of 
substantive  law,  but  a  rule  of  evidence.  The  court  of  the  situs 
accepts  the  decision  of  the  court  of  the  domicil  as  final  as  to  what 
the  hw  of  the  domicil  is,  but  declines  to  effectuate  it  if  contrary  to 
public  policy. 

In  the  next  place  two  English  cases  squarely  hold  that  the  law 
of  the  domicil  at  tie  time  of  the  ieaih^  unaffected  by  subsequent 
retroactive  legislation,  is  the  law  which  will  be  applied.  Thus  in 
Ljfnch  V.  Pravi^onal  Oavemmewt  of  Paraguay  (1871)  2  F.  &  D.  268, 
Penzance,  the  Provisional  Gk)Temment  of  Paraguay  sought  the 
English  movables  of  one  who  had  died  domiciled  in  Paraguay,  by 
virtue  of  a  law,  passed  since  the  death,  which  gave  them  to  the 
state.  The  English  court  declined  to  effectuate  this  law  and 
upheld  the  will  of  the  deceased.  The  rule  was  again  applied  in 
lie  Aganoori  Trusts  (1895)  64  L.  J.  (N.  S.)  Ch.  5^1,  Homer.  In 
neither  case  was  there  any  question  as  to  the  validity  of  the  retro- 
active law  in  the  country  where  it  was  enacted.  The  court  of  the 
domicil  would,  therefore,  have  been  bound  to  enforce  it  If  then 
the  court  of  the  situs  is  to  do  what  the  court  of  the  domicil  would 
do  under  the  circumstances,  it  also  would  have  to  effectuate  the 
law  in  question.  Yet  this  is  precisely  what  the  court  of  the  situs 
declined  in  these  cases  to  do.  These  cases,  therefore,  confirm  the 
evidentiary  character  of  the  rule.  If  the  court  of  the  situs  effec- 
tuates foreign  law  it  will  follow  the  court  of  the  domicile  but  this 
leaves  open  whether  it  will  effectuate  foreign  law  or  not.  In  the 
light  of  these  cases,  therefore,  the  reasoning  of  the  cases  in  group  {a) 
gives  the  renvoi  no  more  support  than  do  the  decisions. 

Both  these  lines  of  authority,  moreover,  bear  strongly  against 
the  renvoi.  True,  they  do  not  distinguish  between  the  private 
international  law  and  the  internal  law  of  the  domicil,  since  that 
question  is  not  presented.  But  as  we  have  seen,  the  renvoi  if  carried 
to  its  logical  conclusion  produces  a  deadlock  between  the  law  of 
the  situs  and  the  law  of  the  domicil.  Equality  of  force,  however, 
is  requisite  for  a  deadlock.  The  full-blown  renvoi,  therefore,  must 
be  based  on  a  supposed  equality  between  the  law  of  the  domicil 
and  the  law  of  the  situs.  But  clearly  if  the  law  of  the  domicil 
yields  to  the  public  policy  of  the  situs  it  cannot  .be  equal  thereto. 
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These  eases  establish  the  supiemaey  of  the  law  of  the  situs.  They 
are,  therefore,  &tal  in  principle  to  the  supposed  equality  between 
the  law  of  the  domidl  and  the  law  of  the  situs  on  which  the  full- 
blown renvoi  must  rest.  They  are,  moreover,  equally  opposed  to 
the  modified  remvoL  This,  as  we  have  seen,  gives  to  the  private 
international  law  of  the  domioil  the  last  and  controlling  word  as  to 
what  internal  law  shall  regulate  succession  to  the  movables.  In  effect, 
therefore,  it  makes  the  law  of  the  domicil  supreme*  But  these 
cases  emphasize  the  supremacy  of  the  law  of  the  situs  at  the  very 
moment  when  it  applies  the  law  of  the  domicil.  They  are,  therefore, 
fatal  in  principle  to  any  theory  which  requires  as  a  basis  that  the 
law  of  the  domicil  be  either  the  equal  or  the  superior  of  the  law  of 
the  situs. 

The  next  case  cited  by  Mr.  Westlake  in  favour  of  the  renvoi  is 
Re  Tmforty  36  Ch.  D.  600.  Here  one  bom  a  British  subject  became 
natundized  in  Switzerland,  and  died  domiciled  in  France,  leaving 
movables  in  France,  Switzerland,  and  England.  His  will  was  first 
offered  for  probate  in  the  French  Court,  which  finding  that  his 
nationality  was  Swiss,  remitted  it  (in  accordance  with  a  treaty)  to  the 
Court  of  Switzerland.  There  the  matter  was  fully  litigated  between 
the  parties  to  the  later  English  suit,  and  the  son  of  the  deceased 
(the  English  plaintiff)  declared  entitled  to  nine-tenths  of  the  estate 
as  his  compulsory  portion,  as  against  the  sole  legatee  under  the  will 
(the  English  defendant).  The  present  action  is  brought  to  enforce 
the  Swiss  judgment  as  to  the  English  movables  of  the  deceased. 
Held^  that  the  Swiss  judgment  concludes  these  parties.  The  facts, 
at  most,  show  an  interesting  case  of  renvoi  as  between  France  and 
Switzerland,  but  that  proves  nothing  as  to  English  law.  Nor  is  it 
material  that  indirectly  this  renvoi  is  effectuated  by  giving  effect  to 
the  Swiss  judgment.  Since  the  time  of  Lord  EUenborough,  England 
has  enforced,  without  reference  to  the  merits  of  the  case,  the  judgment 
of  a  competent  tribunal  which  had  jurisdiction  ^.  The  present  csbc, 
therefore,  is  an  example  not  of  renvoi  but  of  ree  judicata. 

The  next  group  of  cases  cited  by  Mr.  Westlake  consists  of  Collier 
V.  Rivaz^  a  Curt  Ecd.  855,  and  Be  Brown-Sequard,  70  L.  T.  (N.  S.)  81 1. 
In  Collier  v.  Rivaz,  the  testator,  who  was  domiciled  in  the  English 
sense  in  Belgium,  and  in  the  Belgian  sense  in  England,  left  a  will 
in  the  English  form  disposing  of  English  movables.  The  court  held 
(i)  that  he  was  domiciled  in  Belgium,  (2)  that  under  the  circum* 
stances  a  will  made  in  the  English  form  was  valid.  Here,  at  least, 
the  question  of  the  renvoi  is  squarely  raised  by  the  facts,  since  the  two 

^  Buchanan  v.  RuckeTf  9  East  193,  9  R.  R.  531 ;  Sirdar  Gurdyal  Singh  v.  Rc^  of 
Faridkote  [1894]  A.  C.  670;  Doglioni  v.  Critpin,  L.  R.  i  H.  L.  301 ;  dl  Croudson  t. 
Leonard,  4  Cranch  (U.  S.)  434 ;  Owrby  ▼.  Gordon,  177  U.  S.  214. 
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countries  differ  as  to  the  domicil  of  the  deceased.    But  it  is  not  dear 
whether  the  ease  snppcMrtB  the  renvoi  or  not    The  result  may  be 
explained  on  .the  theory  of  reascertainment  of  domicil  according  to 
Belgian  law,  and  a  single  reference  back  to  English  law  as  the  law  by 
which  the  validity  of  the  will  is  to  be  tested.    This  is  precisely  the 
position  advocated  by  Mr.  Westlake.  But  it  is  not  clear  that  the  court 
took  that  view  of  Belgian  law  which  was,  of  course,  proved  as  a  bet. 
The  conclusion  of  the  court  appears  to  be  that  while  one  domiciled 
in  Belgium  in  the  Belgian  sense  must  make  his  will  in  the  Belgian 
form,  one  not  so  domiciled  may  make  his  will  in  the  form  authorized 
by  the  law  of  his  own  country.    This  does  not  involve  the  renvoi  at 
all.    Any  country  may  divide  possible  testators  into  groups,  and 
prescribe  a  different  form  of  will  for  each  group  K    And  the  basis  of 
division  into  groups  may  be  nationality,  religion,  race,  domicil,  or 
the  like.  Thus  Turkey  may  authorize  Chaldaean  Catholics  to  make 
their  wills  in  a  form  different  from  that  prescribed  for  Moham- 
medans '.    An  Englishman  might  equally  be  permitted  to  make  bis 
will  as  prescribed  by  the  English  Wills  Act,  while  Frenchmen  were 
allowed  their  own  national  form.     Or  a  distinctive  form  might  be 
prescribed  for  Causasians  as  distinguished  from  Malays,  Mongolians, 
or  Negroes.     Clearly  these  would  be  but  instances  of  a  highly 
specialized  Wills  Act,  which  is  part  of  the  internal,  not  of  the  private 
international  law  of  the  country  in  question.    Nor  is  this  altered 
by  making  domicil  'in  the  Turkish  sense'  the  basis  of  division. 
Here  the  second  ascertainment  of  domicil  is  not  the  step  precedent 
to  ascertaining  the  '  law  of  the  domicil,'  but  simply  to  determining 
in  what  class  the  Turkish  Wills  Act  has  placed  this  particular 
testator.  In  other  words,  we  should  in  such  a  case  ascertain  domicil 
in  the  English  sense  to  ascertain  the  *  law  of  the  domicU,'  and  then 
after  finding  that  the  Turkish  Wills  Act  divided  testators  into  those 
domiciled,  and  those  not  domiciled '  in  the  Turkish  sense '  in  Turkey, 
we  ascertain. domicil  in  the  Turkish  sense  in  order  to  determine 
which  set  of  the  forms  presented  is  to  be  applied  to  this  particular 
will.    This,  of  course,  involves  neither  the  national  conflict  as  to 
domicil,  nor  the  second  application  of  the  rules  of  private  inter- 
national law,  which  are  tiie  two  earmarks  of  the  renvoi.    Mutatis 
mutandis  this  seems  to  be  the  real  explanation  of  Collier  v.  Rivaz, 
and  also  of  He  Brown-Sequard  (which  without  any  reasoning  came 
to  the  same  conclusion  as  to  a  will  made  in  like  circumstances  in 
France).   And  if  such  be  the  case  they  are  in  truth,  not  authorities 
in  favour  of  the  renvoi,  but  squarely  opposed  to  it 
Moreover,  unless  this  explanation  of  Collier  v.  Rivaz  (1841)  is 

1  Ahd-fd'MesgihY.Farrafj^App.  Ca8.43X  ;  Dioey,  678.    Cf.Lord  Kingsdown*!  Act, 
34  &  35  Vict.  c.  TI4. 
'  Abd'Ul'MMsOi  ▼.  Farroj  supra, 
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correct,  ihat  case  is  overruled  by  Bremer  v.  Freeman  (1857)  10  Moo. 
P.  C.  306,  Wensleydale.  There  a  will  disposing  of  English  movables 
was  made  in  the  BnglUk  form  by  one  domiciled  in  the  English 
sense  in  France,  but  in  the  French  sense  in  England.  Held,  (i> 
that  the  domicil  of  the  deceased  was  French ;  (2)  that  the  validity 
of  the  will  is  to  be  tested  by  French  law ;  (3)  tiiat  since  the  will  i» 
not  in  the  French  form  it  is  invalid.  This  case  ip  supplemented  by 
Hamiliou  v.  Lallae  (1875)  L.  R.  i  Ch.  D.  257,  Bacon,  which  held  that 
under  similar  circumstances  as  to  domicil  the  English  movables  of  an 
intestate  were  distributable  according  to  French  law.  Here,  as  in 
Collier  v.  Bivaz^  the  facts  squarely  present  the  question  of  the  renvoi^ 
since  there  is  a  national  conflict  as  to  the  domicil  of  the  deceased. 
Had  the  full-blown  re%v<n  been  applied,  the  validity  of  that  will,  or 
the  distribution  of  those  movables,  would  be  a  secret  to  this  day4 
Had  even  the  modified  renvoi  contended  for  by  Mr.  Westlake  been 
applied,  there  would  have  been  a  reference  back  to  English  law  as 
the  final  arbiter,  which  would  have  led  to  precisely  the  opposite 
conclusion  in  each  case.  In  both  Collier  v.  Rivaz  was  cited.  If, 
therefore,  that  case,  as  Mr.  Westlake  contends,  supports  the  renvoi^ 
the  question  was  squarely  brought  to  the  notice  of  the  court  But 
in  neither  case  is  there  even  a  hint  of  reascertaining  the  domicil 
with  reference  to  the  foreign  law,  or  of  a  reference  back.  The 
court  turns  directly,  and  as  a  matter  of  course,  in  the  one  case  to 
the  French  law  of  wiUs,  and  in  the  other  to  the  French  Statute  of 
Distributions.  Had  the  renvoi  been  an  unquestioned  part  of  English 
law  at  that  time,  it  is  difficult  to  believe  that  it  would  have  been  so 
completely  passed  over,  especially  by  so  learned  and  eminent  a  judge 
as  Lord  Wensleydale.  And  even  if  the  seeds  of  it  bad  been 
unconsciously  planted  by  the  language  of  earlier  oases,  these  two 
decisions  are>  until  reversed  (and  Bremer  v.  Freeman  was  decided  by 
the  Judicial  Committee  of  the  Privy  Council),  a  complete  and 
permanent  blight  thereon.  They  have  been,  moreover,  cited  with 
approval,  and  followed  by  the  single  American  case  in  point  (so  far 
as  I  can  discover),  Harral  v.  Harral  (1884)  39  N.  J.  Eq.  279,  which 
held  that  where  one  domiciled  in  the  New  tfersey  sense  in  France,  but 
in  the  French  sense  in  New  Jersey,  married,  the  French  rule  as 
to  community  of  goods  between  the  spouses  will  be  efiectuated  by 
New  Jersey  aa  to  .movables  situated  therein.  In  view  of  these  oases, 
therefore,  Collier  v.  Sivaz  is  either  opposed  to  the  renvoi  or  else  is 
utterly  overthrown. 

The  last  authority  cited  by  Mr.  Westlake  is  a  dictum,  squarely 
in  &vour  of  the  renvoi ^  in  Be  Jokneon  [1903]  i  CL  8ai.  In  that  case 
the  intestate,  whose  domicil  of  origin  was  Malta,  died  leaving 
movables  in  England,  having  obtained  a  domicil  of  choice,  in  the 
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English  sense,  in  Baden,  which  Baden  would  not  recognize  because 
she  had  not  obtained  the  proper  authorization.  Held,  that  since 
any  prior  domicil  of  choice  has  been  abandoned,  and  since  Baden 
will  not  recognize  the  domicil  in  the  English  sense  acquired  there, 
the  Maltese  domicil  of  origin  of  the  deceased  revived  and  was  in 
force  at  the  time  of  her  death,  and  hence  her  movables  will  be 
<listributed  according  to  Maltese  law  \  Clearly  this  decision  is  no 
example  of  the  reHvai  since  there  is  no  reascertainment  of  domicil 
with  reference  to  Baden  law.  True,  Baden  law  is  permitted  to 
negative  an  undoubted  domicil  in  the  English  sense,  but  is  itself 
given  no  affirmative  effect  in  ascertaining  domiciL  Instead  the 
domicil  of  origin  is  adapted  as  a  compromise.  This  is  doubtless 
due  to  the  fact  that  the  case  was  treated  as  one  of  new  impression. 
Both  counsel  and  court  overlooked  the  earlier  cases,  which  held 
that  domicil  is  to  be  ascertained  with  reference  to  the  law  of  the 
situs  only,  to  which  this  decision  is  directly  opposed  '.  The  dictum 
above  referred  to  was  laid  down  as  one  step  in  reaching  this 
anomalous  conclusion  as  to  domicil.  These  circumstances  certainly 
affact  the  weight  of  the  dictum  as  an  authority.  It  is,  moreover, 
squarely  in  conflict  with  the  decisions  in  Bremer  v.  Freeman^  and 
HamiUofi  v.  Dallae,  mpra,  to  say  nothing  of  the  American  case  of 
Harral  v.  Harral^  supra.  A  dictum  in  the  Chancery  Division  can 
Scarcely  be  held  to  overrule  a  decision  in  that  division  based 
on  a  decision  in  the  Privy  Council,  and  hence  those  decisions, 
which  are  squarely  opposed  to  the  renvoi,  must  still  represent  the 
present  English  law. 

In  summary,  therefore,  we  have  the  following  pi*opositions : — 
X.  Since  the  law  of  the  situs  is  supreme,  the  law  of  any  other 
country  can  have  only  that  effect  which  the  law  of  the  situs  may 
give  it 

2.  By  the  great  weight  of  English  and  American  authority,  the 
law  of  the  situs,  in  disposing  of  movables,  will  effectuate  the  law 
of  the  domicil. 

3.  By  the  great  weight  of  English  and  American  authority,  the 
domicil  of  the  deceased  will  be  ascertained  with  reference  to  the  law 
of  the  situs,  and  with  reference  to  that  law  only. 

4.  The  legal  meaning  of  the  phrase,  '  law  of  the  domicil,'  with 
reference  to  the  law  of  the  situs  is  either  {a)  the  private  inter- 
national law  of  the  country  in  question  or  {b)  the  internal  law  of 
such  country. 

5.  If  the  law  of  the  situs  and  the  foreign  law  differ  as  to  the 

^  This  decision  has  unfortunately  been  followed  (though  without  discussion  and 
as  the  single  case  in  point)  in  Re  BotoeSj  2a  T.  L.  R.  71  x  (Gh.  D.  1906).  There  is  a 
dictum  to  the  same  effect  in  Dupuy  y.  Wurtz,  53  N.  Y.  556,  570. 

'  See  p.  3,  note  1 . 
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criteria  of  domicil,  and  each  effectuates  the  private  international 
law  of  the  other,  there  results  an  endless  conflict  as  to  domicil 
which  never  arrives  at  a  rule  of  succession. 

6.  Mr.  WesUake's  suggestion  that  the  renvoi  be  stopped  after  one 
reference  back  is  open  to  three  objections :  (a)  It  makes  English 
law  contradict  itself;  if  it  be  invoked  as  the  law  ofiitus  it  incor- 
porates the  private  international  law  of  the  domicil,  if  it  be  invoked 
as  the  law  of  the  domicil  it  incorporates  the  '  internal '  law  only. 
(3)  It  involves  reopening  the  question  of  domicil,  which  has  already 
been  decided  by  the  court  of  the  situs  with  reference  to  the  law  of 
the  situs,  and  a  reversal,  by  that  court,  of  its  prior  decision,  {c) 
Since  the  ascertainment  of  domicil  with  reference  to  foreign  law 
would  be  final  {fm  hypotheei)^  this  is  equivalent  to  ascertaining 
domicil  with  reference  to  the  foreign  law  in  the  first  place,  which  is 
contrary  to  the  great  weight  of  authority. 

7.  The  present  English  law  is  settled  adversely  to  the  renvoi  by 
Bremer  v.  Freeman^  10  Moo.  P.  C.  306,  decided  in  the  Privy  Council 
in  1857,  <^cl  followed  in  HamilUmy. Lallae,  L.  R.  i  Cb.  257  in  1875. 
Unfortunately  these  cases  were  overlooked  in  Be  Johneon  [1903] 
I  Ch.  8ai,  and  Be  Bowes,  %%  T.  L.  R.  711  (Ch.  D.  1906),  which 
laid  down  a  rule  inconsistent  therewith.  The  Privy  Council  case, 
however,  remains  the  controlling  decision.  It  is  to  be  hoped,  there* 
fore,  that  when  the  question  next  arises,  these  cases  may  be  noticed 
and  on  this  point  expressly  disapproved.  The  single  American 
case,  Sarral  v.  Harral,  39  N.  J.  Eq.  279,  follows  Brenner  v.  Freeman. 
At  present,  therefore,  the  renvoi  cannot  be  considered  a  part  of  the 
Common  Law,  either  on  principle  or  on  authority. 

Edwin  H.  Abbot,  Junior. 
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IN  the  year  1830,  Jeremiah  Pilcher,  an  ideally  just  man,  living  in 
a  blameless  suburb,  was  minded  to  many.  It  was  not  the 
first  time  that  the  idea  had  occurred  to  him  or  been  acted  upon. 
Li  fact  he  had  been  a  partner  in  a  former  union  (how  dissolved 
history  saith  not),  and  of  that  union  there  had  been  fruit.  Being, 
as  was  said,  an  ideally  just  man,  Jeremiah  Pilcher  wished  to  pro- 
vide, not  only  for  his  anticipated,  but  for  his  realized,  offlpring. 
His  available  cash  amounted  to  the  respectable  sum  of  £119373; 
and  this  he  proposed  to  divide  between  his  present  and  his  prospec- 
tive households  in  the  proportion  of  £8,373  and  £3,000 ;  though  we 
are  not  told  upon  what  calculation  he  based  this  division.  Each 
sum  was  accordingly  lodged  in  the  hands  of  a  set  of  trustees,  upon 
trust  to  pay  the  income  to  Jeremiah  Pilcher  during  his  life,  and,  as 
to  the  £3,000  to  his  intended  wife  (the  lady  whose  appearance  on 
the  scene  rendered  these  arrangements  necessary)  for  her  life,  and, 
subject  to  these  life  interests,  for  the  children  of  the  two  marriages 
respectively. 

The  names  of  the  trustees  of  the  smaller  settlement  are  not 
revealed  to  us ;  but  two  facts,  the  one  merely  alarming,  the  other 
positively  saddening,  emerge  from  the  history  of  the  case ;  viz.  first, 
that  before  the  year  1856  W.  H.  Pilcher  became  sole  trustee  by 
survivorship  of  the  larger  settlement,  and  before  the  year  i860  of 
the  smaller  also ;  second,  that  W.  H.  Pilcher,  despite  the  honoured 
name  he  bore,  was  a  rascal.  A  combination  of  these  two  faciA  will 
prepare  us  for  a  tragedy ;  which  in  fact  happened. 

Both  the  settled  sums  had  been  invested  on  mortgage  by  one 
Bawlins,  a  property  owner  of  considerable  extent,  on  the  security 
of  several  properties.  .The  mortgage  under  the  smaller  settlement 
comprised  the  properties  already  mortgaged  to  the  trustees  of  the 
larger  settlement,  and  also  some  property  not  previously  incumbered. 
There  can  be  no  doubt  that  Bawlins  knew  that  both  funds  were 
trust  moneys. 

Li  the  year  1856  a  plot  was  concocted  between  W.  H.  Pilcher 
(the  sole  trustee)  and  Bawlins  (the  mortgagor),  to  make  a  haul  by 
manipulating  the  funds  of  the  larger  settlement.  Whether  they 
intended  to  cheat  the  beneficiaries  under  the  settlement  or  third 
parties  does  not  appear.  Probably  they  were  indifferent  on  that 
point,  and  did  not  deem  it  necessary  to  make  up  their  minds. 
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The  plot  was  ingenioaa  By  snppreBsing  the  mortgages  to  the 
Pilcher  trostees,  Rawlins  was  able  to  make  out  a  title  showing 
himself  to  be  the  unincumbered  owner  in  fee  of  the  properties 
comprised  in  the  earlier  mortgage.  He  then  found  some  other  trostees 
(Stockwell  and  Lamb)  who  were  prepared  to  lend  him  £10,000 
upon  part  of  them ;  and  to  Stockwell  and  Lamb  he  accordingly 
professed  to  convey  these  properties  by  way  of  mortgage.  Of 
course  he  could  not  have  perpetrated  this  fraud 'without  the  con* 
nivance  of  W.  H.  Pilcher,  who  suppressed  the  mortgages  which  he 
held,  allowed  the  other  title-deeds  to  be  handed  over  to  the  new 
mortgagees,  and,  naturally,  divided  the  loot  with  Rawlins. 

Now,  if  this  had  been  all,  the  unfortunate  new  mortgagees  would, 
of  course,  have  got  nothing  beyond  a  third  mortgage  of  the  proper- 
ties, and  sUch  satisfaction  as  liie  personal  liability  of  W.  H.  Pilcher 
and  Rawlins  could  have  afforded  them.  But,  for  some  unexplained 
reason,  prior  to  the  mortgage  to  Stockwell  and  Lamb,  W.  H.  Pilcher 
had  executed  what  professed  to  be  a  reconveyance  to  Rawlins  of 
part  of  the  properties  comprised  in  the  larger  Pilcher  mortgage,  the 
legal  estate  in  which  was,  as  a  matter  of  law,  vested  in  him,  W.  H. 
Pilcher.  But  Stockwell  and  Lamb  did  not  know  of  the  existence 
of  this  deed  till  many  years  afterwards.  So  fiiu:  as  W.  H.  Pilcher's 
beneficiaries  were  concerned,  and  so  fietr  as  Rawlins  was  concerned,  it 
was  an  entire  fraud ;  for,  though  expressed  to  be  made  in  considera- 
tion of  £3,500,  no  money  passed  under  it,  and  its  existence  was  con- 
cealed boUi  from  the  Pilcher  beneficiaries  and  the  new  mortgagees. 

A  somewhat  similar  fraud  was  practised  by  the  same  persons  in 
i860  with  the  funds  belonging  to  the  settlement  on  tiie  second 
family,  in  respect  of  the  other  property  comprised  in  the  mortgages. 
The  only  points  of  difference  between  the  two  cases  were  that,  in 
i860,  W.  H.  Pilcher  professed  to  have  purchased  the  property  from 
Rawlins,  and  to  be  himself  the  mortgagor,  and  that  no  money  was 
actually  advanced  by  the  new  mortgagee,  one  Ward,  to  whom 
W.  H.  Pilcher  had  been  ordered,  as  a  defaulting  co-executor,  to  give 
security.  Here  again,  it  will  be  observed,  the  new  mortgagee  did 
get  the  legal  estate,  but  by  quite  a  different  title  from  that  which 
he  supposed  himself  to  be  getting.  And,  again,  had  he  discovered 
the  real  state  of  the  title,  he  must  have  discovered  the  existence  of 
the  trust. 

The  question  was  thus  neatly  raised,  whether  the  bare  fact  that 
the  new  mortgagees  unconsciously  acquired  the  legal  estate  entitled 
them  to  priority  over  the  earlier  equitable  title  of  the  beneficiaries 
under  the  Pilcher  settlements.  Lord  Romilly  held  that  it  did  not ; 
on  the  ground  that  they  could  not  claim  under  the  Pilcher  mort- 
gages and  yet  refuse  to  be  bound  by  claims  of  which  they  must 
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have  received  notice  had  they  known  of  those  mortgages.  But  Lord 
Hatherley,  though  his  own  previous  decision  of  Carter  v.  Carter^  stood 
in  his  way,  reversed  this  decision ;  being  strongly  supported  by  the 
otiier  members  of  the  Court  of  Appeal  (James  and  Hellish  L. JJ.), 
who  said  as  nnkind  things  about  Carter  v.  Carter  as  they  well  could 
in  the  presence  of  the  author  of  that  decision. 

Pilcier  v,  Batolins^^  be  it  observed,  was  not  decided  on  any 
grounds  of  laches  on  the  part  of  the  Pilcher  beneficiaries.  If  the 
Court  had  chosen  to  say  that  they  were  to  blame  for  allowing 
W.  H.  Pilcher  to  remain  as  sole  trustee  of  the  settlements,  that 
principle  would  have  been  intelligible,  though  severe  in  its  applica- 
tion. But  the  decision  would,  it  is  conceived,  have  been  the  same 
if  there  had  been  another  trustee  who  had  shared  in  the  fraud,  or 
if  the  Pilcher  children  had  been  infants  in  arms,  or  even  unborn, 
when  the  firaud  was  committed.  Mellish  L.  J.  did  indeed  attempt 
to  justify  the  decision  as  '  in  accordance  with  the  ordinary  feelings 
of  justice  of  mankind';  on  the  ground  that  the  Pilcher  beneficiaries 
had  lost  their  money  because  their  &ther  had  placed  it  in  the  hands 
of  a  dishonest  trustee.  But  even  if  this  be  not  too  legal  a  view  for 
laymen,  it  may  be  pointed  out  that  the  decision  would  have  been 
just  the  same  if  Stockwell  and  Lamb's  £io,ocx)  had  been  bond  fide 
received  by  W.  H.  Pilcher,  and  lost  by  an  unavoidable  accident ; 
whilst^  on  the  other  hand,  it  would  have  been  entirely  different,  but 
for  the  pure  caprice  of  W.  H.  Pilcher  in  executing  the  concealed 
reconveyance  to  Rawlins.  In  fact,  Pilcier  v.  BawltMy  which  has 
often  been  followed^  is  authority  for  the  absolute  legal  rule  that,  as 
against  a  purchaser  for  value  of  the  legal  estate,  without  notice, 
and  without  negligence,  no  equitable  interest,  of  however  long 
standing,  is  of  any  avail.  And  the  question  arises,  whether  this 
rule  is  justifiable  at  the  present  day.. 

Like  so  many  rules  of  English  law,  it  has,  of  course,  grown  up 
from  remote  antiquity.  The  oldest  kind  of  equitable  interest 
known  to  the  Courts,  and  still  by  far  the  most  impoi*tant  kind,  is 
the  interest  of  the  cestui  que  trust  in  the  property  held  on  his  behalf 
by  a  trustee.  Such  interests,  as  every  English  lawyer  knows,  first 
made  their  appearance  in  the  days  when  the  only  estate  in  land  of 
which  the  King's  Courts  took  notice  was  the  estate  evidenced  by 
seisin,  or  at  least  by  possession^.  Inasmuch  as  seisin  of  the  land 
carried  with  it  liabUity  to  public  services,  it  was  extremely  natural 
that  the  E^ing's  Courts  (including  even  the  Court  of  Chancery,  the 
special  protector  of  the  trust)  should  decline  to  recognize  the  claims 
of  the  merely  beneficial  owner  against  the  person  who,  without 

'  (1857)  3  K.  &  J.  617.  '  (1872)  L.  R.  7  Ch.  259. 

'  How  there  came  to  be  legal  possession  -which  was  not  seisin  is  another  story. 
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fraud,  had  taken  upon  himself  the  burdens  of  seisin.  Even  the 
Court  of  Chancery  could  not  fix  a  conscientious  stigma  on  such  a 
man.  It  may  be  further  added  that,  as  the  transfer  of  seisin,  or 
even  of  a  termor's  possession,  was  a  notorious  fiMst,  the  cestui  que 
irust^  at  any  rate  if  he  were  of  the  age  of  discretion,  had  an  oppor- 
tunity of  forbidding  the  banns. 

A  similar  argument  would  apply  to  the  case  of  the  second  type 
of  equitable  interest  recognized  by  the  Court  of  Chancery,  namely 
that  of  a  purchaser  who  had  paid  his  money,  but  had  not  taken  a 
conveyance.  A  person  who  had  been  so  foolish  deserved  to  be  set 
aside  in  favour  of  a  subsequent  purchaser  who  had  no  notice  of  the 
previous  sale. 

But  when  the  Statute  of  Uses  made  secret  conveyances  of  the 
legal  estate  possible,  the  position  changed  at  once.  The  artificial 
seisin  of  the  statute  differs  toto  coelo  from  the  de  facto  seisin  of  the 
common  law ;  a  fact  which  the  Courts  of  Law  recognized  in  refusing 
to  allow  it  to  be  made  the  basis  of  an  action  for  trespass^.  The 
cestui  que  trust  might  not  know  of  its  existence ;  it  might  fiit,  like 
a  will-o'-the-wisp,  along  a  whole  series  of  executory  limitations. 
Again,  the  Statute  of  Uses  came  at  a  time  when  feudal  services 
were  rapidly  becoming  extinct,  and  when  the  tendency  of  Parlia- 
ment and  Courts  alike  was  to  transfer  the  other  incidents  of  tenure 
from  the  legal  to  the  equitable  estate.  The  rule  which  preferred 
the  legal  estate  was,  in  fact,  becoming  illogical  at  the  end  of  the 
sixteenth  century. 

It  may  perhaps  have  been  that  the  Courts  clung  to  the  view  that 
a  trust  was  such  a  personal  relationship  that  it  ought  not  to  be  trans- 
ferred. Ttiis  we  know  was  the  original  view  even  of  tenure ;  though 
it  had  disappeared  long  before  the  sixteenth  century.  But,  what- 
ever may  have  been  the  intention  of  that  weird  statute  the  i  Ric,  III, 
c.  I,  it  was  hardly  possible,  after  the  passing  of  the  Statute  of 
Frauds,  to  argue  that  even  the  assignment  of  trusts  was  not  recog- 
nized by  the  law ;  while,  in  respect  of  the  interests  of  purchasers 
and  mortgagors,  no  argument  from  fiduciary  relationship  would 
apply,  though  there  are  traces  in  the  books  which  seem  to  suggest 
that  the  person  who  attempts  to  deal  with  an  equity  of  redemption 
in,  prima  facie,  a  rogue  ^  The  Statute  of  Frauds  even  made  some 
equitable  interests  liable  toextexision  by  elegit  (though  it  is  difficult 
to  see  how  the  process  could  have  worked) ;  and  Lord  Eenyon,  that 
stickler  for  propriety,  in  1789  held  that  a  poor-law  settlement  was 
acquired  by  a  man  who  had  resided  with  his  wife  on  land  settled 
to  her  separate  use^    In  1818,  however,  the  King's  Bench  refused 

*  Lutwich  V.  Mitton  (1621)  Cro.  Jac.  604.  *  4  &  5  W.  &  M.  (169a)  c.  16. 

'  A  T.  Offchurch  (1789}  3  T.  R.  114. 
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to  extend  the  same  privilege  to  the  mother  of  the  heir  of  a  pur- 
chaser who  had  taken  no  oonveyanoe ;  saying  that  there  could  be 
no  gua^ian  in  socage  of  an  equitable  interest  ^. 

Nevertheless,  it  may  perhaps  fetirly  be  claimed  as  a  partial  justi- 
fication for  refusing  to  accord  equal  recognition  to  the  claims  of  the 
equitable  interest  that,  until  comparatively  recent  times,  there  does 
not  seem  to  have  been  much  dealing  in  such  interests.  Through- 
out the  classical  colletctions  of  conveyancing  precedents,  from 
the  time  of  Sir  Orlando  Bridgman  to  the  end  of  the  eighteenth 
century,  there  is  an  apparent  dearth  of  forms  for  conveying 
equitable  interests.  Bridgman  himself  it  is  believed,  gives  no  such 
precedent ;  nor  does  Lilly,  whose  Practical  Conveyancer  was  published 
.in  1 7 19.  Piggot  (1742)  has  three  conveyances  of  equities  of  re- 
demption; but  in  one  the  mortgage  is  paid  off,  and  the  term 
assigned  in  trust  to  attend  the  inheritance,  in  another  the  mortgagee 
purchases  the  mortgagor's  interest,  and  the  third  is  a  voluntary 
settlement  of  land  subject  to  a  mortgage.  In  Newman  (1788)  the 
only  two  are  conveyances  of  equities  of  redemption  upon  trust  for 
the  mortgagor's  creditors.  In  all  these  collections,  settlements  of 
land  are  effected  by  limitations  of  successive  legal  estates,  not  by 
way  of  trust  for  sale ;  and,  though  settlements  of  pure  personalty 
begin  to  make  their  appearance  with  the  appearance  of  South  Sea 
stock  and  life  assurance  policies,  the  beneficiaries  under  such  settle- 
ments would  appear  to  have  resorted,  when  they  wished  to  raise 
money  on  their  expectations,  to  persons  who  did  not  trouble  them- 
selves about  getting  formal  assurances  of  their  clients'  interests. 
No  doubt  the  lenders  protected  themselves  in  other  ways. 

With  the  commehcement  of  the  nineteenth  century,  however, 
things  began  to  change.  Preston  (1806),  it  is  true,  appears  to  con- 
fine himself  to  a  cold  discussion  of  the  question  whether  an  equitable 
interest  in  land  will  pass  by  a  mere  grant  without  feoffinent  or 
lease  and  release.  But  Barton  (1805)  recognizes  freely  the  alien- 
ability both  of  a  trust  estate  and  an  equity  of  redemption ;  and 
Bythewood  (1830)  gives  precedents  for  the  conveyance  of  an  equity 
of  redemption  and  of  a  life  interest  in  stock.  The  later  collections, 
of  course,  recognize  more  and  more  fully  the  amount  of  business 
done  in  equitable  interests-;  and  the  question  now  is :  whether  the 
existing  rule  about  the  preference  of  the  legal  estate  is,  or  is  not,  to 
the  interest  of  a  public  which  has  made  up  its  mind  to  deal  in  such 
securities. 

Historically,  the  rule  which  gives  absolute  preference  to  the  legal 
estate  became  finally  indefensible  from  the  passing  of  the  Judicature 
Act,  which  put  an  end  to  that  interesting  but  archaic  feature  of 

^  R,  y.  Toddinuton  (1818)  1  B.  &  Aid.  560. 
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medievalism,  the  relativity  of  law.  It  may  have  been  well,  in  the 
fourteenth  century,  to  give  a  man  a  right  which  would  only  be 
protected  by  a  particular  tribunal ;  for  quite  possibly  he  might  not 
otherwise  have  got  it  at  alL  It  was  better  that  a  man  should  have 
an  interest  which  would  be  recognized  only  by  the  Court  of  Chancery 
or  the  Court  Merchant,  than  that  he  should  have  no  interest  which 
any  court  would  recognize.  But  the  practice  led  inevitably  to  con- 
flict of  jurisdictions,  not  always  decided  in  favour  of  the  more 
righteous  cause ;  and  it  is  absolutely  inconsistent  with  the  modem 
ideal  of  one  law  for  all  people  in  all  the  cpurts  of  the  land.  And 
now  that  every  court  administers  law  and  equity  concurrently,  it 
would  seem  that  the  survival  of  the  strict  rule  is  due  to  a  somewhat 
unintelligent  application  of  the  well-known  provision  of  the  Judica-. 
ture  Act :  that,  in  a  conflict  between  Law  and  Equity,  the  latter 
shall  prevail.  For,  though  Courts  of  Equity,  before  the  Judicature 
Act^  would  not  take  away  the  l^al  estate  from  a  bond^fide  purchaser, 
it  can  hardly  be  said  that  this  rule  was  the  result  of  equitable 
principles.  It  marked  the  limit  of  the  power  asserted  by  the  old 
Court  of  Chancery,  no  doubt  But  we  can  hardly  deduce  from  the 
fact  that  a  parson  refrains  from  excommunicating  a  man  who 
marries  his  deceased  wife's  sister  any  parsonic  approval  of  such 
marriages. 

The  question  appears  to  remain,  then :  whether  the  preference  of 
the  legal  estate  has  anything  to  recommend  it  from  the  standpoint 
of  utility.  Does  it  perform  any  functions  which  could  be  better 
performed  by  any  other  principle  ? 

One  of  the  most  conspicuous  distinctions  between  the  legal  estate 
and  the  equitable  interest  is  not  in  all  respects  a  preference  for  the 
legal  estate.  Broadly  speaking,  a  legal  interest  in  land  (other  than 
a  copyhold  interest)  can,  by  act  itUer  vivoi,  only  be  created,  trans- 
ferred, or  destroyed  by  deed  under  seal,  accompanied  by  the  use  of 
technical  terms ;  while  an  equitable  interest  can  be  created,  trans- 
ferred, or  destroyed  inter  vivos  by  mere  signed  writing ',  and  (though 
this  would  appear  to  be  more  doubtful)  without  the  employment  of 
technical  language  '.  As  respects  dealings  by  testament  both  stand 
on  the  same  footing.  No  doubt  it  is  convenient  to  make  con- 
veyancing as  simple  and  easy  as  possible ;  and,  in  this  respect,  the 
absence  of  the  necessity  for  a  sealing  and  delivery,  and  the  laxity 
on  the  subject  of  technical  terms,  in  the  case  of  dealings  with 
equitable  interests,  may  be  said  to  be  convenient.  On  Hie  other 
hand,  there  is  danger  in  too  facile  transfers  and  in  vague  language  ; 

^  statute  of  FraudB,  M.  1-3,  7,  9;  Real  Property  Act,  1845,  sb.  a,  3. 
•  Re  Tringham^B  Trusts  [1904]  a  Ch.  487 ;   i2«  (Hivtr's  SeUUment  (1905]  I  Ch.  191. 
Contra  :  Re  Whiston'i  Settlement  [1894]  i  Ch.  661  ;  Re  Iiioin  [1904]  a  Ch.  75a. 
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and  it  may*  well  be  that  a  third  form  of  conveyance,  free  from  the 
antiquarian  pedantry  of  a  deed,  but  a  little  more  solemn  and  strict 
in  its  language  than  a  mere  casual  letter,  might  be  advantageously 
demanded  for  all  conveyances  of  land. 

So  far  as  corporeal  chattels  are  concerned,  the  differences  are  not 
so  easily  disposed  of.  The  legal  ownership  of  corporeal  chattels 
may  be  acquired  ifUer  vivos  by  delivery,  by  deed,  or  (subject  to 
8.  4  of  the  Sale  of  Goods  Act)  by  sale  without  delivery.  A  trust 
of  goods  can  be  declared  by  word  of  mouth;  but  it  cannot  be 
granted  or  assigned^,  though  probably  it  may  be  surrendered, 
without  writing.  As  respects  choses  in  action,  they  cannot 
(with  certain*  well-known  exceptions)  be  legally  assigned  without 
writing,  and,  in  some  cases,  they  require  a  deed ;  but  an  equitable 
assignment  may,  subject  to  the  rule  requiring  valuable  considera- 
tion, be  effected  by  word  of  mouth  ^  It  is  very  doubtful  whether 
this  last  rule  does  not  work  more  mischief  than  it  prevents. 

But  we  can  hardly  judge  the  conveyancing  question  as  to  the 
form  of  transfer,  till  we  realize  the  practical  difference  in  the  powers 
conferred  by  the  legal  estate  and  the  equitable  interest.  Here,  again, 
the  position  has  been  greatly  altered  since  the  rule  we  are  discussing 
was  laid  down.  Originally,  the  remedies  of  the  equitable  owner  were 
only  against  the  holder  of  the  legal  estate  out  of  which  the  equitable 
interest  had  been  created,  and  his  representatives  and  successors. 
But,  within  the  last  half-century,  well-known  statutes  have  conferred 
important  powers  on  the  equitable  owner,  in  respect  of  dealings 
with  strangers.  It  is  sufficient  to  refer  to  the  Improvement  of  Land 
Acts,  the  Judicature  Act,  1873,  s.  25  (5),  the  Conveyancing  Acts, 
and,  above  all,  the  Settled  Land  Acts.  From  one  logical  consequence 
of  these  Acts  the  Courts  have,  however,  shrunk.  They  will  not 
admit  the  right  of  the  equitable  owner  to  possession  of  either  land 
or  goods ;  though,  in  the  exercise  of  their  discretion,  they  will  allow 
him  occupation  ^.  This  distinction  may  have  important  practical 
results ;  as,  for  example,  where  a  bill  of  sale  holder,  whose  mortgage 
allowed  the  borrower  legal  possession  until  default,  was  not  allowed 
to  bring  trespass  against  a  stranger  who  seized  the  goods  ^ ;  while 
another  bill  of  sale  holder,  whose  mortgage  made  him  trustee  of  the 
possession  for  the  borrower,  was  allowed  to  do  so,  though  the  bor- 
rower was  in  actual  occupation  ^  It  results  from  the  rule  which 
denies  possession  as  of  right  to  an  equitable  owner,  that  the  latter, 
save  so  far  as  he  is  within  section  25  (5)  of  the  Judicature  Act,  1873, 

^  statute  of  Fraudi,  s.  9. 

>  Seath  y.  H<M  (i8ia)  4  Taunt.  326  ;  TiVntti  v.  Gwrge  (1836)  6  Key.  &  Man.  804  ; 
€hiam§a  y.  Qordner  (1863)  4  Oi£f.  6a6. 

*  Be  Ai^  [1894]  I  Ch.  177  ;  Re  Newen  [1894]  2  Ch.  297. 
^  Barker  y.  Furlong  [1891]  2  Ch.  at  pp.  179-80. 

*  WhiU  y.  Morris  (1852)  11  G.  B.  1015. 
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cannot  sue  strangers  in  his  own  name  foe  the  profits  of  his  interest 
or  for  damage  done  to  the  land.  It  is  conceived,  for  example,  tiiat 
the  ceitui  que  trust  of  a  chattel  has  not  even  the  rights  of  a  temporary 
bailee  against  strangers. 

Surely  this  state  of  things  is  anomalous  and  unsatisfactory.  The 
claim  to  possession  can  hardly  arise  where  more  than  one  person  is 
interested  at  one  time ;  but,  in  such  cases,  unless  the  creator  of  the 
trust  has  expressly  forbidden  it,  the  equitable  owner  should  be  given 
possession,  and  allowed  to  exercise  all  the  lights  of  a  possessor. 
The  separation  of  possession  and  beneficial  ownership  is  always 
primd  facie  undesirable  in  the  interests  of  the  public,  especially  in 
the  case  of  chattels.  Where  the  equitable  owner  is  an  in&nt,  his 
guardian  should  be  allowed  to  exercise  his  rights.  The  danger  to 
the  property  would-  be  no  greater  than  at  present ;  and,  in  the  case 
of  goods,  could  be  guarded  against  by  compelling  a  limited  o'wner 
to  give  security.  A  mortgagee  could,  of  course,  protect  himself  by 
taking  possession  at  any  time,  if  the  mortgagor  threatened  to 
damage  the  property ;  the  vendor  cannot  be  compelled  to  part  with 
his  possession  or  his  title  deeds  until  his  purchase  money  is  paid  ; 
and  the  puidiaser  would  be  veiy  foolish  if  he  did  not  ihen  obtain 
both  at  once. 

But,  of  course,  the  most  important  function  performed  by  the 
rule  which  prefers  the  legal  estate  is  that  with  which  we  started. 
It  decides  which  of  two  equally  innocent  persons  is  to  bear  an 
inevitable  loss.  This  is  a  valuable  function ;  but  it  may  be  doubted 
whether  the  rule  performs  it  welL 

In  the  first  place,  it  only  performs  it  when  the  peculiar  oircum* 
stances  of  the  case  lodge  ^e  legal  estate  in  one  of  two  innocent 
rivals.  Suppose  that,  in  Pitcher  v.  Bawline^  the  secret  re-conveyance 
from  W.  H.  Pilcber  to  Bawlins  had  not  been  executed.  The  decision 
must  have  been  the  other  way.  And  yet  it  is  difficult  to  see  how 
the  morality  of  the  position  would  have  been  different.  Worse 
still ;  suppose  that  Rawlins,  instead  of  producing  the  re-conveyance 
in  the  course  of  the  proceedings,  had  continued  to  conceal  it  until 
a  final  decision  had  been  given.  He  might  then  have  blackmailed 
the  successful  parties  to  almost  any  extent,  by  threatening  to  make 
the  unsuccessful  parties  acquainted  with  it  Bawlins,  though  in 
fact  one  of  the  villains  of  the  piece,  was  arbiter  of  its  destinies. 

Or  again,  suppose  that,  by  some  event  unknown  to  any  of  the 
parties  when  they  lent  their  money,  the  bare  legal  estate  in  the 
land  had  been  outstanding  in  some  person  buried  in  the  Australian 
bushj  or  wandering  about  the  steppes  of  Central  Asia.  The  decision 
would  have  been  entirely  different.  But  again  it  is  difficult  to  see 
how  the  merits  would  have  been  affected. 
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In  the  second  place,  thi&  preference  for  the  legal  estate  sometimes 
positively  enconrages  practices  of  a  very  doubtful  character.  The 
doctrine  of  tacking  is  probably  fair  enough  when  it  enables  a  first 
mortgagee  to  get  priority  for  his  further  charge  over  a  second 
mortgagee  of  whose  claims  he  was  ignorant  when  he  made  his 
further  advance.  The  second  mortgagee  should  have  given  him 
notice.  But  the  morality  of  the  situation  is  very  doubtful  when 
a  third  mortgagee  is  allowed  to  '  squeeze  out  *  a  second,  by  getting 
in  the  first  mortgage  after  notice  of  the  latter's  claims ;  or  where  the 
purchaser  of  an  equity  of  redemption  at  an  undervalue  is  allowed 
to  defeat  the  claims  of  creditors  who  have  actually  obtained 
judgment  setting  aside  the  sale,  by  getting  in  the  outstanding 
mortgaged 

Nor,  in  the  third  place,  would  an  interference,  with  the  rule  leave 
us  witiiout  a  rudder  to  steer  by  ;  for  the  rule  itself  is  but  an  excep- 
tion to  a  much  wider  and  more  justifiable  principle :  qui  prior  est 
tempore,  potior  est  jure.  That  is  a  principle  founded  on  solid  reason. 
The  older  titie  cannot,  in  the  nature  of  things,  be  aware  of  the  later ; 
the  converse  is  by  no  means  true.  The  longer  a  man  has  enjoyed 
a  right,  either  in  possession  or  anticipation,  the  keener  will  be  his 
suffering  if  it  is  taken  away.  But  even  priority  of  time  is  not  by 
any  means  always  a  perfect  plea.  If  tiie  prior  titie,  though  free 
from  all  moral  taint,  is  affected  with  carelessness  which  has  enabled 
a  third  person  to  commit  a  fraud  upon  the  later  titie,  the  prior 
title  will  be  postponed,  though  there  could*  have  been  no  question 
of  notice.  That  is  the  recent  case  of  Walker  v.  Linom^.  There 
a  man  conveyed  real  estate  on  his  marriage  to  trustees,  and  pro- 
fessed to  hand  over  to  them  the  title-deeds,  but  in  fact  retained  the 
leading  deed,  viz.  the  conveyance  in  fee,  to  himself.  The  trustees 
carelessly  omitted  to  examine  the  parcel  containing  the  deeds.  The 
settior  professed  to  mortgage  the  property  to  a  stranger,  handing 
over  the  conveyance.  The  facts  were  discovered ;  and  it  was  held 
that  the  trustees,  though  they  had  the  legal  estate  and  were  prior 
in  titie,  were  postponed  to  a  bond-fide  purchaser  from  the  mortgagees ; 
though  he  bad,  strictiy  speaking,  no  interest  in  the  land  at  all. 

In  feu^t,  it  would  seem  that  there  is  a  large  class  of  cases,  of  which 
Pileker  v.  Bawlins  is  a  typical  example,  where  neither  the  technical 
rule  which  was  applied  in  that  case,  nor  the  rule  of  prior  in 
tempore  f  represents  the  highest  effort  of  the  human  mind  in  search 
of  justice.  Why  should  not,  in  such  cases,  the  loss  be  equally 
divided  between  the  innocent  parties?  No  doubt  the  adjustment 
would  not  always  be  very  easy ;  but  the  machinery  of  the  Chancery 
Division,  at  any  rate,  performs  more  complicated  functions,  in 

^  Bailey  y.  Barnes  [1894]  x  Ch.  25.  '  [1907]  a  Ch.  104. 


156  The  Law  (Quarterly  Meview. 

dealing  with  administration  actions,  than  most  of  such  oases  would 
require.  Or  again,  why  not  adopt  the  principle  that  a  cestui  que 
truH  is  absolutely  bound,  as  against  innocent  strangers,  by  his 
trustee's  misconduct.  That  would  be  an  intelligible  proposition ; 
though,  doubtless^  it  would  work  hardly  in  some  cases.  It  is  to  be 
remembered,  howeyer,  that  very  powerful  machinery  for  the  iax>tec- 
tion  of  cesiuis  qui  imsteiU  has  recently  been  set  up ;  and  if  settlors 
and  beneficiaries  do  not  choose  to  avail  themselves  of  it,  it  will  be 
hard  to  hold  them  not  responsible  for  frauds  on  strangers  which 
private  trustees  may  commit.  But  it  must  again  be  pointed  out, 
that  the  real  absurdity  of  the  doctrine  on  which  Pileker  v.  Bawlin& 
was  decided  is  best  shown  by  the  fact  that,  up  till  the  last  moment, 
it  lay  in  the  power  of  a  rogue  to  decide,  perhaps  by  the  mere  toes 
of  a  coin,  which  of  two  innocent  parties  should  bear  the  consequences 
of  his  fraud.  Whatever  rule  may  be  rights  it  seems  hardly  possible 
that  a  rule  which  leads  to  such  a  result  can  be  right. 

Edwabd  Jenks. 

[With  regard  to  the  assertion  incidentally  made  by  our  learned 
contributor  on  p.  1 54,  that  a  cestui  que  trust  of  a  chattel,  liaving  custody 
and  control  thereof  in  fact,  has  not  possession  in  law,  we  do  not 
tiiink  it  acceptable.  If  he  has  not  possession  the  only  alternative 
is  that  he  has  mere  custody  like  a  servant  But  the  case  of  a 
servant  has  always  been  regarded  as  peculiar;  the  inclination  of 
the  Common  Law  is  not  io  separate  possession  from  physical 
control.  Moreover,  the  analogy  of  land  held  on  trust,  as  to  which 
there  is  no  doubt,  leads  us  to  believe  that  the  holder  of  a  chattel  as 
cestui  que  trust  is  at  common  law  a  bailee  at  will,  and  either  he  as 
actual  possessor  or  the  trustee  as  constructive  possessor  fbeing 
entitled  to  resume  possession  at  will)  can  bring  trespass. — F.  P.] 
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MODERN  ROMAN  DUTCH  LAW^ 

IN  approaching  the  subject  of  my  lectures  for  the  legal  year  which 
has  just  commenced,  I  think  it  desirable  at  the  outset  to  give 
an  outline  of  Roman  Dutch  law  and  its  history.  In  order  properly 
to  understand  and  appreciate  this  law  as  it  exists  at  the  present 
day,  it  is  necessary  to  trace  it  historically,  and  it  is  from  this  stand- 
point that  I  shall  attempt  to  treat  it.  And  I  venture  to  hope  that 
I  may  be  able,  to  some  extent  at  least,  to  justify  the  laudable  experi- 
ment of  the  Council  of  Legal  Education  in  making  provision  for  the 
teaching  of  one  of  the  most  important  laws  of  the  Empire. 


What  is  Roman  Dutch  law,  and  what  is  understood  by  its  modem 
development  ? 

Nowhere  can  we  lay  our  hands  on  a  book  or  digest  which  gives 
us  Roman  Dutch  law  in  a  form  sufficiently  concise  to  give  the 
student  a  dear  and  complete  idea  of  the  law  which  the  Colonies  of 
Ceylon,  British  Quiana,  and  South  Africa  inherited  from  the  Dutch 
colonists  of  the  seventeenth  and  eighteenth  centuries.  This  law  is 
a  growth,  an  historical  development,  temporarily  arrested  in  its 
course  by  political  and  economical  upheavals,  then  continuing  it-» 
though  in  somewhat  other  directions — with  increased  vigour  and 
undiminished  vitality. 

Of  Germanic  origin,  bred  in  the  towns  and  Provinces  of  the  Low 
Countries,  it  was  wedded  to  the  law  of  the  Roman  Empire,  which 
first  appeared  in  its  Justinian  attire,  but  of  late  has  assumed  the 
modem  garb  woven  from  Hie  results  of  the  researches  of  nineteenth- 
century  jurists.  With  ever  renewed  vigour  it  enjoys  all  the  privi- 
leges of  an  iiTepressible  youth. 

Its  development  in  the  Netherlands  ^  may  be  divided  into  four 
periods,  of  which  each  possesses  its  own  characteristics. 

I.  The  period  of  the  German  tribes.  Of  this  period  very  little  is 
known  with  any  degree  of  certainty. 

3.  The  Frankish  period.  This  period  begins  with  the  reign  of 
Clovis,  during  which  the  Frankish  kings  succeeded  in  centralizing 

^  An  Inaugural  Lecture  delivered  on  October  23, 1907,  by  W.  R.  Bistchop,  LL.D., 
of  Lincoln*s  Inn,  Barrister-At-Law,  Lecturer  on  Roman  Dutch  law  in  the  Inns  of 
Court. 

'  Burge,  Colonial  and  Foreign  Law,  new  edition,  Tol.  1,  p,'^6$  sqq. 
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their  power,  and  attempted  to  establish  unity  of  law  among  the 
different  tribes  oyer  which  they  ruled.  Proof  of  this  were  the  le^es 
— such  as  the  Lex  Saliea,  the  Lex  Saxonum,  the  Lex  Frisionam, 
and  the  Lex  ad  Amorem — which  codified  the  common  law  of  par- 
ticolar  tribes,  together  with  the  king's  eapitularia  which  wete 
ordinances  or  statute  law  for  the  whole  territory  over  which  he 
reigned,  and  the  collections  of  formulae  and  deeds  which  for^led 
precedents  for  royal  decrees  and  all  manner  of  instruments.  Along 
with  these  leyes  icripiae  the  King's  Courts  were  established  for 
the  administration  of  the  king's  law,  as  distinguished  from  the 
tribal  customs  observed  by  the  People's  Courts  and  called  the 
people's  law. 

llie  end  of  this  period  was  signalled  by  the  loss  of  the  king^s 
power,  when  the  counts — the  govenmient  officials  for  the  administra- 
tion of  the  countiy — ^gradually  threw  off  their  duties  as  such  and 
began  to  exercise  their  administrative  powers  as  rights  which  they 
claimed  to  exercise  in  their  own  name. 

3.  The  period  of  the  growth  of  independence  of  the  Courts  in 
the  Low  Countries.  In  the  Netherlands  the  disintegration  of  the 
kingdom  (referred  to  in  the  second  period)  markedly  manifested 
itself.  In  this  third  period  we  find  a  number  of  counts  whose  terri- 
tories were  clearly  defined.  In  each  of  these  counties,  duchies, 
seigniories,  the  law  made  its  distinct  development,  in  each  a  legal 
system  grew  up  by  itself  though  each  of  them  showed  traces  of 
ijieir  common  origin.  The  diversity  of  customs  rendered  the 
general  view  a  kaleidoscopic  one.  In  addition,  new  Courts  were 
established  with  jurisdictions  to  settle  disputes  regarding  particular 
relations  in  law  or  regarding  particular  classes  of  the  population. 

Feudal  Courts,  manorial  Courts,  the  forum  privilegiatum  of  the 
noblemen,  were  instances  of  separate  jurisdictions  besides  the  public 
Courts  of  the  counts  and  of  the  hundreds  which  administered  the 
landreehten  (rural  laws),  and  the  Courts  of  the  towns  which  adminis- 
tered the  Hadreehten  (civic  laws).  Besides  these  there  were  those  of 
smaller  pretensions  and  of  minor  importance,  the  balJuwscAappen, 
dijkffracftchappeny  9choutambten^ , 

The  law  as  administered  in  these  diverse  communities  may  be 
learned  from  the  old  privileges  which  were  granted  by  the  authori- 
ties. They  generaUy  recognized  the  customary  law,  and  may  be 
found  in  diarters,  plakaten^  ordinances,  and  instructions ;  also  in  the 
keuren  of  town  and  country  containing  the  rules  and  regulations 
made  by  the  civic  authorities  concerning  their  own  affairs  and  by 

^  For  a  description  of  these  Oonrts,  Tide  Kersteman,  IIoll.  Regtsgeleerd  Woor- 
denboek,  I,  Voce  BaiUiuw,  Dijkffraaf;  and  Fockema  Andrcae,  Bijdrage  tot  de  Neder- 
landflohe  Bechtsgesohiedenis,  IV,  358  sqq.  et  seriatim. 
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the  seryants  of  the  Crown  in  the  country;  and  in  the  personal 
privileges  granted  to  certain  classes  of  the  population. 

All  these  feudal,  rural,  and  civic  laws  were  collected  in  books, 
like  (a)  the  books  of  charters  and  placards  of  the  different  counties, 
(afterwards  called  Provinces);  (b)  the  collections  of  customs  and 
ieuren  of  the  towns  and  other  jurisdictions ;  (c)  the  collections  of 
old  judgments,  of  charters  nnd  formulae ;  (d)  the  legal  writings  and 
draft  codes  for  towns  and  counties  ;  and  (e)  the  royal  ordinances. 

4.  The  period  of  the  Republic  of  the  United  Seven  Provinces. 
The  Republic  came  into  existence  in  1581  with  the  abjuration  of 
Philip  II  of  Spain.  The  change  of  authority  from  the  sovereignty 
of  the  Eang  to  that  of  the  States  did  not  involve  any  marked 
difference  as  to  its  legal  history. 

The  independence  of  the  Provinces  in  regard  to  theii*  own  lawa 
and  customs  remained  intact ;  yet,  there  were  two  characteristics 
of  this  period  which  tended  towards  uniformity.  One  was  the 
endeavour,  more  or  less  successful,  of  the  Provincial  States  to 
codify  the  laws  and  customs  of  each  Province  (these  codifications 
may  be  found  in  the  so-called  Landrechien).  The  other  manifested 
itsdlf  in  the  decisions  of  the  Courts  of  Appeal  and  the  increased 
influence  of  the  lawyers  through  whom  the  Roman  law  acquired 
recognition. 

Originally  the  Courts  in  the  Provinces  were  People's  Courts, 
where  the  assembled  freemen  gave  the  verdict.  After  the  peoplQ 
ceased  to  take  a  direct  part  in  the  administration  of  justice  the 
authority  of  the  Courts  passed  into  the  hands  of  the  nobility  and 
the  representatives  of  the  town.  A  further  development  placed  the 
authority  in  the  hands,  principally,  of  lawyers  (i)  through  their 
opinions  and  {%)  through  the  Courts  of  Appeal  of  which  they  formed 
the  majority  ^. 

Courts  of  Appeal  were  established  in  nearly  aU  the  Provinces, 
and  were  either  developments  of  the  council  of  the  count  or  had 
grown  out  of  the  popular  institutions  which  were  in  vogue  as 
superior  judicial  assemblies  in  the  Middle  Ages. 

In  vain  attempts  were  made  in  the  course  of  time  to  establish  one 
Supreme  Court  for  all  the  Provinces.  The  Dukes  of  Burgundy 
endeivoured  to  do  this  thix)ugh  their  Great  Council  of  Mechlin. 
The  Supreme  Court  established  by  Charles  Y,  which  was  intended 
to  act  as  a  Court  of  Appeal  for  the  Northern  and  Southern  Nether- 
lands, ceased  to  act  as  such  on  the  outbreak  of  hostilities  between 
Spain  and  the  Nor^em  Netherlands  in  the  second  half  of  the  six- 
teenth century,  inasmuch  as  the  Southern  Provinces,  and  with 
them  Mechlin^  adhered  to  the  Spanish  rule. 

'  For  the  development  of  these  Courts  cf.  Burge,  loc.  cit.,  i,  pp.  73  sqq. 
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The  Supreme  Court  (Hooge  Raad)  which  was  established  in 
April,  1580,  by  the  States  of  Holland,  and  since  the  treaty  of  1587 
extended  its  authority  over  Zeeland  as  well,  never  possessed  any 
authority  beyond  these  two  Provinces. 

The  tendency  of  these  Courts  has  certainly  been  towards  the 
unification  of  the  law  in  each  Province,  and  in  Friesland  the  attempt 
was  undoubtedly  successful,  although  their  decisions  were  not 
binding  upon  one  another.  The  doctrine  of  Slare  deems  was  never 
adopted  in  the  Low  Countries,  and  the  influence  of  the  Courts  was 
never  based  on  authority.  As  the  Courts  of  Appeal,  however, 
formed  the  last  resort  of  the  litigant^  and  generally  consisted  of 
lawyers  of  repute,  their  influence  made  itself  felt,  because  it  was 
known  that  the  interpretation  once  adopted  by  them  would  prob- 
ably be  followed  and  logically  extended  to  analogous  cases. 

But  the  independence  of  the  several  Provinces,  and  the  difference 
in  the  development  of  their  legal  institutions,  prevented  this  influence 
from  spreading  beyond  the  boundaries  of  each  Province,  and  these, 
together  with  the  great  anxiety  of  the  lower  Courts  to  preserve  the 
customs  of  the  country  against  the  influence  of  the  Roman  law,  and 
of  the  towns  to  retain  their  own  rights  and  privileges,  were  so 
many  hindrances  to  the  unification  of  the  law  by  means  of  judicial 
decisions. 

Bcman  Law.  What  neither  legislation  nor  jurisdiction  could 
effect,  the  Roman  law  did.  Not  at  once  or  by  force,  not  every- 
where at  the  same  time  or  to  the  same  extent.  Its  work  was  slow, 
but  sure.  As  a  unifying  element  the  Roman  law  had  great  advan- 
tages over  all  the  others.  Forming  a  solid  substratum  upon  which 
the  law  could  be  built,  it  was  a  never  failing  source  of  clear  thought 
and  logical  argument  for  all  those  who  needed  a  guide  where  local 
law  was  silent  or  too  multifarious  in  its  diversity.  While,  however^ 
its  influence  increased,  it  never  disturbed  the  development  of  the 
customary  law.  It  has  i*etained  this  characteristic  throughout  the 
ages,  and  it  will  be  my  object  to  trace  shortly  the  history  of  this 
evolution. 

Brought  to  light  from  the  monasteries,  the  civil  law  found  a  favour- 
able reception  at  the  Universities,  and  those  who  had  studied  law 
there  remained  lifelong  admirers  of  the  legal  system  and  codification 
of  the  Romans.  The  fact  that  the  law  of  Rome  was  handed  down 
to  posterity  in  a  codified  form,  and  the  fact  that  at  one  time  Univer- 
sity studies  were  guided  by  ecclesiastics  whose  canon  law  was  based 
on  the  civil  law,  and  who  did  not  recognize  the  laws  made  by  any 
temporal  power  as  having  authority  over  the  Church,  were  two 
important  reasons  for  the  popularity  of  Justinian's  legislation. 

The  Dutch  Universities  have  played  a  greater  part  in  the  develop- 
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ment  of  the  modern  Roman  law  than  any  others  in  Northern 
Europe.  On  them  rested  the  mantle  which  had  fallen  from  the 
shoulders  of  the  French  when  religious  persecutions  stopped  the 
progress  of  culture  and  drove  the  learned  away.  The  massacre  of 
St.  Bartholomew  may  be  taken  as  the  date  when  the  Dutch  took  up 
the  task  which  had  been  partially  abandoned  by  the  French.  The 
Dutch  soon  became  pre-eminent  in  paraphrasing  and  explaining  the 
civil  law  as  codified  by  Justinian.  Not  content  with  this,  however, 
they  devoted  special  attention  to  legal  history.  Their  proficiency 
in  these  studies  gave  a  peculiar  character  and  value  to  their  labours^ 
and  thus  was  formed  the  Dutch  school,  which,  together  with  the 
Spanish,  may  be  said  to  have  been  mainly  instrumental  in  advancing 
the  study  of  civil  law  during  the  seventeenth  century  and  the  first 
half  of  the  eighteenth. 

If  any  weight  be  attached  to  the  legal  conceptions  of  Roman 
jurists,  the  importance  of  those  researches  can  hardly  be  over- 
estimated. The  study  of  Roman  law  has  passed  through  several 
stages,  from  the  mere  commentaries  of  the  earlier  centuries  to  the 
historical  and  analytical  dissections  of  modem  times.  So  con- 
tinuously has  it  formed  a  subject  of  new  and  ever  more  elaborate 
methods  of  explanation,  that  its  study  may  be  grouped  according 
to  distinct  stages  of  development.  Thus  the  history  of  each  epoch 
becomes  not  only  interesting,  but  necessary,  for  the  understanding 
of  the  whole  structure  of  modem  Roman  law. 

The  codified  law  of  Justinian  of  the  sixth  century  was  recognized 
throughout  civilized  Europe  as  a  source  of  legal  wisdom,  and  as  the 
principal  guide  in  the  administration  of  justice.  It  formed  the 
fundamental  basis  of  legal  thought  in  France,  in  Holland,  and  in 
Germany.  The  learned  jurists  at  the  Dutch  Universities,  as  practical 
men,  went  a  step  further  than  the  commentators  of  former  days,  and 
did  not  reproduce  in  tiieir  works  the  pure  law  of  the  Romans  only, 
but  presented  it  adorned  and  enriched  with  the  decisions  of  the 
courts  and  their  own  opinions.  We  do  not  find  in  their  books  the 
law  as  it  was  in  the  time  of  Justinian,  but  the  law  as  it  was  in  their 
own  days,  based,  however,  on  Roman  principles.  Thus  they  created 
a  Roman  Dutch  law,  of  which  the  Roman  law  formed  the  frame- 
work and  the  most  important  portion,  with  Dutch  additions,  con- 
sisting of  the  local  laws  and  customs  of  the  greatest  commercial 
nation  of  the  time  and  decisions  of  its  Law  Courts. 

Those  among  these  jurists  who  were  more  particularly  concerned 
to  explain  the  civil  law  as  it  appeared  in  the  Codes  of  Justinian — 
to  which  they  added  in  notes  of  their  own  the  law  of  their  own 
times,  either  by  way  of  explanation  or  example,  or  as  differing  from 
the  original  ideas — remained  the  true  interpreters  of  the  civil  law, 
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and  the  value  of  their  work  still  remains  unimpaired.  They  kept 
the  Roman  law  alive  by  the  application  of  its  principles  to  the 
occurrences  of  daily  life.  As  society  moves  forward,  relations  and 
circumstances  alter  and  frequently  demand  new  provisions  to  meet 
their  requirements.  But  the  principles  laid  down  by  the  ancients 
remain  applicable,  and  the  more  extended  the  inteipretations  the 
more  clearly  tibose  principles  are  brought  to  light. 

Those  who  studied  under  the  eminent  jurists  who  made  the 
University  of  Leiden  famous  throughout  the  civilized  world,  after- 
wards, as  advocates  and  as  judges,  carried  with  them  the  classic 
spirit  imbibed  at  their  alma  mater. 

When  the  Roman  influence  began  to  make  itself  felt  in  Northern 
Europe  the  administration  of  justice  there  was  in  the  hands  of  the 
people^  or,  to  be  more  precise,  in  the  hands  of  laymen.  In  the 
Universities  lawyers  were  trained,  and  wherever  the  assistance  of 
the  trained  lawyer  was  required  the  civil  law  gained  its  admission 
into  the  jurisprudence  of  the  country,  and  an  opportunity  was 
afforded  it  to  influence  the  law  of  the  land.  With  the  gradual 
surrender  of  jurisdiction  into  the  hands  of  lawyers  and  the  mini- 
mizing of  the  popular  element  in  the  courts  of  justice,  the  predomi- 
nance of  the  law  of  Rome  became  more  certain  and  secure. 

This  is  called  the  'practical  reception'  of  the  civil  law,  in 
opposition  to  the  Hheoi-etical  reception,'  by  which  is  understood  the 
idea  of  the  continuation  of  the  Roman  Empire  by  the  German 
Emperors,  and  their  recognition  of  the  Codes  of  Justinian  as  the 
law  of  their  predecessors  by  which  they  were  bound. 

While,  however,  this  theoretical  reception  comprised  the  Corpus 
JurU  Cirilia  in  its  entirety,  it  extended  in  practice  to  the  juris- 
])rudence  which  was  built  upon  it  by  the  Italian  commentators. 

Besides  the  Justinian  Codes,  there  were  comprised  in  the  '  recep- 
tion' the  Corpus  Juris  Canonici^  with  an  authority  which  was 
extended  from  the  ecclesiastical  to  the  civil  courts,  and  the  feudal 
law  of  the  Longobards  as  compiled  in  the  CoMuetudines  or  libri 
feudorum  and  added  to  the  Corpus  Juris  as  a  supplement  to  the 
Novellae, 

The  Roman  law  thus  acquired  in  the  Dutch  Republic  a  greater 
authority  in  practice  than  was  assigned  to  it  by  law. 

It  is  self-evident,  however,  that  this  could  only  apply  as  regards 
certain  portions  of  the  Roman  law.  With  people  of  a  different 
race,  whose  ideas  and  customs  were  diametrically  opposed  to  the 
patriarchal  notions  of  the  Romans,  the  law  brought  from  Southern 
Europe  could  not  fit  all  circumstances  of  life.  The  number  of  leges 
ahrogatae  mentioned  by  van  Groenewegen  is  an  indication  of  the 
phases  of  life  to  which  the  civil  law  was  not  applicable. 
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In  other  matters,  especially  commercial  law,  the  times  had  moved 
onward  and  new  circumstances  had  developed  new  castoms  which 
reqtdred  new  law. 

This  was  the  principal  reason  why,  whenever  Roman  law  was 
resorted  to  in  the  administration  of  justice,  it  was  not  the  Justinian 
Code  which  guided  the  judges,  but  the  interpretation  thereof  by 
learned  University  teachers.  In  cases  of  doubt,  when  custom  and 
statute  were  silent,  it  was  not  the  Institutes  or  the  Digests  which 
the  judge  consulted  and  expounded,  but  he  applied  the  law  according 
to  the  interpretation  given  by  the  learned  jurists  of  the  day. 

The  civil  law  did  not  become  the  common  law  of  the  country, 
but  remained  a  source  of  wisdom  for  the  justiciary  to  draw  upon  in 
case  of  need.  And  the  justiciary  needed  it  interpreted,  ready  for 
use  in  particular  cases,  and  for  this  they  looked  to  the  Universities 
and  their  learned  professors. 

Doubtless  in  these  matters  extremists  existed.  To  a  number  of 
law  students  it  seemed  an  easier  task  to  grasp  the  Roman  law  in 
codified  form  than  to  wade  through  a  perplexing  mass  of  customs 
and  learn  not  to  supplant  them,  but  to  apply  to  them  the  Roman 
law  principles. 

The  ignorance  of  the  common  law  of  their  own  country,  and  the 
difference  between  that  and  the  Roman  law  which  they  had 
exclusively  studied,  made  them  unjust  towards  their  own  common 
law,  the  principles  of  which  they  ignored  and  replaced  by  the 
principles  of  the  only  law  they  knew,  for  which  there  was  neither 
necessity  nor  any  cause  other  than  ignorance. 

Hence  a  struggle  for  existence  and  recognition  on  the  part  of  the 
common  law  which,  though  it  did  not  impair  the  influence  of  the 
Roman  law,  prevented  it  from  becoming  dogmatic  or  stereotyped, 
as  even  common  law  and  equity  are  apt  to  do  if  not  kept  in  constant 
and  close  touch  with  the  exigencies  of  life. 

Holland  has  been  fortunate  enough  to  have  had  a  scholar  who 
took  the  trouble  to  write  down  the  law  of  his  day,  unvarnished  and 
unbiased,  and  to  leave  to  posterity  a  guide,  which  with  its  many 
editions,  notes,  and  annotations  has  remained  ever  since,  more  than 
any  other  work,  a  sound  basis  for  the  study  of  Roman  Dutch  law. 
The  Introduction  to  Butch  Jurisprudence  of  Grotius,  with  the  annota- 
tions or  notes  by  Schorer,  and  the  Theses  Selectae  of  van  der  Keessel, 
continued  to  be  used  till  the  end  of  the  Republic. 

Grotius's  work  is  invaluable,  as  it  states  the  law  as  he  found  it  in 
practice  before  the  Courts.  In  that  respect  it  has  the  character  of 
a  codification  of  the  law  of  Holland  at  the  beginning  of  the  seven- 
teenth century. 

Twice  afterwards  similar  books  were  written,  giving  the  law  of 
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the  day,  viz.  by  Simon  van  Leeuwen  at  the  end  of  the  seventeenth 
and  Johannes  van  der  Linden  at  the  beginning  of  the  nineteenth 
century.    Both  were  lawyers  in  the  Province  of  Holland. 

As  explained  above,  the  oommentators  at  the  Universities  worked 
from  another  standpoint.  They  approached  the  law  of  their  ooantry 
through  the  Roman  law,  taking  that  law  as  a  basis,  commenting 
upon  it  and  then  applying  it  to  the  laws  of  their  own  days  or  stating 
how  far  the  Roman  law  was  abolished.  Most  famous  amongst 
these  was  Johannes  Voet,  whose  Commentariua  ad  Pandectoi  remains 
the  great  work  of  reference  at  the  present  day. 

They  adapted  the  Roman  law  to  the  laws  and  customs  of  their 
countiy,  and  their  interpretation  of  the  civil  law  has  long  remained 
authoritative.  It  was  their  school  which  so  greatly  influenced  the 
mind  of  Pothier,  whose  writings  are  still  embodied  in  the  principal 
Codes  of  Europe. 

Both  methods  of  explaining  the  Roman  Dutch  law  have  their 
advantages,  and  both  should  lead  to  the  same  result.  Together 
they  teach  the  stability  of  legal  principles  and  the  gradual  change 
and  development  of  custom  to  which  these  principles  have  constantly 
to  be  logically  applied. 

II. 

While  the  development  of  Roman  Dutch  law  in  the  period  of  the 
Republic  went  on  in  the  Netherlands,  the  Dutch  had  found  their 
way  to  the  Malayan  Archipelago,  and  in  1602  founded  their  United 
East  India  Company,  whidi  was  to  hold  sway  over  the  Dutch  East 
Indies  for  nearly  two  centuries.  The  Company  carried  to  its 
Eastern  possessions  the  law  which  was  administered  at  home. 

By  its  charter,  a  trading  monopoly  and  sovereign  powers  were 
granted  to  the  Company  \  and  soon  after  it  had  established  a  per- 
manent settlement  in  the  East  these  powers  were  set  out  in  detail 
in  the  instructions  of  1609, 1 613, 161 7, 163^9  and  1650  given  by  the 
Directors  (or,  as  they  were  generally  styled,  the  Council  of  XYII) 
in  Holland  to  the  Govemor-Qeneral  in  Council,  the  first  three 
having  the  express  sanction  of  the  States-General'.  These  succes- 
sive instructions  granted  various  powers  as  they  were  wanted,  while 
the  powers  contained  in  the  earlier  instructions  were  maintained 
and  elaborated  in  the  subsequent  ones.    Thus  they  grew  in  dear- 

*  ArU.  34  and  35. 

'  T.  My'er,  Verzameling  Tftn  Instructidn,  Ordonnancidn  en  Reglementen  voor  do 
Begeering  ran  Nederlandseh-Indie. 

Sneyclopaedie  Toor  NederUndach-Indifi,  aub  UL  Indie  (AdminisUmtie  der  Com- 
panie  in)  by  Professor  J.  E.  Heeres. 

G.  G.  Klerk  de  Reus,  Geaohiohtlioher  Ueberblick  der  adminisiratiTen  recht- 
lichen  and  finanzieUen  Entwioklung  der  NiederUndisohen  Ostindisohea  Oompagnie. 
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neas  aad  completeness,  and  the  last  one  of  1650  contains  a  full 
coostitotion  for  the  government  of  the  possessions  of  the  East  India 
Company,  not  only  those  in  the  Malayan  Archipelago,  but  all  of 
them  wheresoever  situated.  This  constitution  remained  in  force 
until  the  Company's  possessions  were  taken  over  by  the  Republic 
in  1798. 

The  powers  of  the  Governor-General  in  Council  were  very 
extensive,  and  not  only  concerned  the  servants  of  the  Company  but 
also  those  who  had  settled  in  the  Company's  dominions  as  private 
persons^.  The  Governor-General  in  Council  appointed  the 
Governors  and  Councillors  of  the  settlements  outside  Java,  like 
Ceylon  and  the  Cape  of  Good  Hope,  while  these  Governors  and 
some  of  the  Councillors  at  those  settlements  were  qualUate  qua 
extraordinary  members  of  the  Council  at  Batavia.  The  legislative, 
administrative,  and  judicial  powers  of  the  Governor-General  in 
Council  at  Batavia  were  carried  by  these  extraordinary  members  to 
their  own  settlements,  and  applied  to  the  needs  of  their  respective 
districts  subject  to  the  higher  power  of  the  Council  at  Batavia 
and  the  Council  of  XVII  at  home  ^. 

Free  use  was  made  of  these  powers.  The  ordinances  (plakafen 
they  were  named,  after  the  plakaten  issued  by  the  authorities  in  the 
^Netherlands),  issued  not  only  at  Batavia  but  also  at  the  settlements 
outside  Java,  grew  enormously  in  number  without  much  cohesion 
or  careful  observation  of  continuity.  To  reduce  this  chaos  to 
order,  as  far  as  the  Ordinances  issued  at  Batavia  after  1619  were 
concerned,  Joan.  Maetsuycker — afterwards  Governor-General — ^was 
x>rdered  to  make  a  compilation  of  these  ordinances.  This  compilation, 
arranged  in  systematic  order,  and  so  far  as  necessary  amended  and 
brought  up  to  date,  was  promulgated  as  a  Code  by  resolution  of 
Governor-General  van  Diemen  in  Council  dated  July  i,  1642,  and 
sanctioned  by  the  Council  of  XVII  and  the  States-General  in  1650. 
It  was  called  the  'Ordinances  and  Statutes  oi^bXa^viB.'  {Ordonnantien 
en  Statuten  van  Batavia), 

The  Statutes  were  taken  from  the  plakaten  and  ordinances  of  the 
Governor-General  in  Council,  with  additions  and  amendments,  and 
with  extracts  from  the  '  common  law  of  the  fatherland '  and  of  the 
'written  Imperial  laws'  which  were  deemed  suitable  for  the 
colonies. 

As  to  the  law  which  should  be  administered  in  these  colonies  the 
last  clause  provided  as  follows,  viz. : — 

^  Priyatd  Instructions  of  March  i,  1613,  to  Qovernor- General  Bey  net  and  his 
Council,  afterwards  incorporated  in  the  Instructions  of  1617  and  forming  the 
subject  of  many  other  Instructions  and  Ordinances  of  later  dftte. 

'  Instructions  of  Norember  3,  161 7,  Art.  80. 
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'  Further  it  has  been  generally  provided  that  on  all  points  on 
which  in  these  Statutes  no  special  ordinance  has  been  made  there 
shall  be  observed  and  maintained  the  laws,  statutes  and  customs  of 
the  United  Netherlands  ;  and  as  these  are  liable  sometimes  to  fail 
also,  then  the  written  Imperial  laws  shall  be  used  and  observed  in 
so  far  as  they  are  in  accordance  with,  and  practical  in  view  of,  the 
condition  of  these  countries.' 

These  Statutes  had  the  force  of  law  only  within  the  district  of 
Batavia  as  it  existed  in  the  year  1650.  But  in  the  last  article  it 
was  provided : — 

'  that  all  y ice-GovemorSy  Presidents,  Justiciaries  and  Judges  of  the 
far-off  countries,  towns  and  places  situated  under  the  sovereignty 
of  the  State  of  the  Netherlands  in  these  countries,  shall  be  bound  to 
regulate  themselves  according  to  this  book  of  ordinances  as  far  as 
the  constitution  of  such  countries,  towns  and  places  shall  admit 
and  allow.' 

In  all  settlements  of  the  East  India  Company  they  were 
promulgated,  and  used  and  followed  in  the  Courts.  The  Statutes 
of  Batavia  may  be  said  to  have  formed  a  code  for  the  whole  of  the 
dominions  of  the  East  India  Company. 

They  were  adopted  in  Ceylon  by  resolution  of  the  Governor  in 
Council  dated  March  3,  1666. 

In  the  Cape  of  Good  Hope  they  were  called  the  'Statutes  of 
India,'  and  adopted  by  resolution  of  the  Governor  in  Council  on 
Februaiy  12,  17 15,  and  promulgated  three  days  later  K 

These  Statutes  were  revised,  amplified,  and  brought  up  to  date 
in  1764.  The  new  compilation  consisted  of  a  collection  of  all  laws, 
ordinances,  plakaten  and  regulations,  alphabetically  arranged,  which 
were  in  force  on  August  31,  1764.  It  was  sanctioned  and  adopted 
by  Governor-General  van  der  PaiTa  and  his  Council  on  September  4, 
1 766,  and  was  distributed  among  the  different  Governments  outside 
Java. 

In  the  preamble  to  these  new  Statutes  it  was  stated  that  they 
should  not  only  be  in  force  at  Batavia,  but  were  also  intended 

'  for  the  enlightenment  and  direction  of  all  the  judges  and  judicial 
officers  at  all  the  settlements  of  the  Netherlands  Indies  outside 
Java,  in  so  far  as  they  shall  be  applicable  there  and  the  condition 
of  those  places  and  our  authority  there  shall  allow,  as  we  desire 
that  the  said  new  local  code  to  that  extent  shall  be  considered  in 
force  everywhere.' 

The  new  Statutes  of  Batavia  were  foi-warded  to  the  Directors  in 
Holland  on  October  21,  1766,  but  for  some  unknown  reason  they 

^  Burge,  Colonial  and  Foreign  Law,  new  editioni  voL  i,  p.  215. 
J.  de  V.  R008  in  C.  L.  J.  xiv,  1897,  p.  6  sq. 
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never  received  their  sanction.  They  were,  however,  used  and 
followed  by  the  Couiia  of  Justice  in  the  Netherlands  Indies  for 
nearly  a  century. 

For  the  West  Indies  a  West  India  Company  was  incorporated  in 
1621  with  a  charter  similar  to  that  of  the  East  India  Company. 
This  Company  acquired  as  its  possessions  Essequibo,  the  island  of 
Cura9ao,  a  settlement  on  the  Pomeroon  and  Demerara,  besides,  for 
a  short  period,  some  settlements  in  Bra^dl  and  on  the  West  Coast 
of  Africa  (San  Paolo  de  Loando). 

The  other  West  India  settlements  of  the  Dutch — Suriname  and 
Berbice — remained  separate  colonies  and  never  belonged  to  the 
West  India  Company. 

For  these  West  India  dominions  similar  orders  to  those  of  the 
East  India  Company  were  made  regarding  the  law  to  be  ad- 
ministered thei*e.  The  first  order  for  the  West  India  Company 
sanctioned  by  the  States-General  was  dated  October  13,  1629,  and 
provided  as  follows : — 

Art.  59 :  'In  mattera  of  maiTiage^  rights  between  husband  and 
wife,  in  intestate  successions  and  the  drafting  of  wills,  and  all  that  is 
connected  therewith,  there  shall  have  force  of  law  over  all  countries, 
towns  and  peoples  belonging  to  the  dominions  of  the  States-General 
and  the  West  India  Company,  and  everywhere  be  observed  as  law, 
the  political  ordinance  issued  by  the  States  of  Holland  in  the 
year  1582  (.v/c),  as  its  provisions  are  best  known,  can  be  easily  used 
as  the  common  custom  of  South  Holland  and  Zeelandt,  and  will 
introduce  the  least  obscurity  and  change.' 

Art  60 :  *  All  conveyances,  as  well  as  bonds  or  mortgage  deeds, 
general  or  special,  of  houses,  lands  and  grounds,  or  erven^  to  grant 
proprietary  rights  or  real  rights,  shall  be  passed  before  the  said 
three  members  of  the  committee  of  civil  justice,  and  the  letters  to 
be  made  thereof  shall  have  to  be  sealed  by  them,  and  thereupon  be 
registered  in  a  register  to  be  kept  by  the  assessor,  also  in  conformity 
with  what  is  customary  in  the  United  Provinces/ 

Art  61  :  *  In  other  matters  of  diverse  contracts  and  transactions 
the  ordinary  bescArevefi  Rechten  shall  be  followed.' 

One  hundred  and  fifty  years  later  (October  4,  1774)  resolutions 
were  passed  by  the  States-General  containing  provisions  regarding 
the  law  which  should  prevail  in  Demerara  and  Essequibo,  the 
colony  of  Demerara  having  been  founded  in  1750. 

in. 

What  law  was  prescribed  by  all  these  Ordinances?  or  rather 
which  was  the  order  in  which  the  different  laws  were  to  be 
applied  1 

The  local  Statute  law  and  local  customs  were  to  be  applied  in 
the  first  instance ;  when  these  proved  insufficient,  then  the  laws  and 
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customs  of  the  United  Provinces,  and  finally,  where  these  failed, 
the  Roman  law.  The  colonies  were  founded  at  the  commencement 
of  the  fourth  period  of  legal  development  in  the  Netherlands,  soon 
after  the  Republic  of  the  United  Provinces  had  been  established. 
Their  development  took  place  contemporaneously  with  the  growth 
of  the  law  in  the  Republic,  and  they  adopted  the  same  order  as  was 
followed  in  the  home  country.  With  this  difference,  however,  that 
while  in  each  of  the  Seven  Provinces  the  common  law  of  that 
Province  only  prevailed,  in  the  colonies  there  were  prescribed  the 
laws  and  customs  which  wei*e  observed  in  the  United  Provinces 
generally. 

Is  it  a  matter  for  wonder  that  the  Statutes  of  Batavia,  especially 
those  of  1766,  were  readily  received  and  universally  used  as  a 
guide?  Or,  that  in  the  Cape  of  Good  Hope  a  Plakaat  was  issued 
providing  that  Hhe  common  law  should  be  the  law  of  Holland  and 
West  Friesland,  in  so  far  as  those  laws  were  adaptable  to  the 
circumstances  of  South  Africa  and  were  varied  by  local  enactment, 
and  where  those  laws  remained  silent,  Roman  law,  as  obtaining  in 
the  United  Netherlands,  must  be  followed '  ^  ? 

What  position  did  Roman  law  take  1  It  was  mentioned  last  in 
the  list,  but  did  not  keep  that  place.  To  know  the  local  laws  and 
customs  of  each  of  the  United  Provinces  was  difficult  enough  in 
those  Provinces  themselves.  Yet,  there  every  community  could 
observe  its  own  laws  and  customs  within  its  own  boundarien.  But 
in  the  Indies,  where  within  the  same  boundaries  persons  were 
living  who  belonged  to  so  many  different  Provinces  (or  nationalities 
as  the  jurists  of  those  days  used  to  call  them)  the  difficulty  was 
enhanced^  first  to  ascertain  the  local  customs  and  secondly  to  apply 
them.  For  instance,  the  law  of  intestate  succession  which  differed 
in  different  Provinces,  and  as  to  which  the  maxim  applied  that 
every  one  carried  with  him  the  laws  of  his  birthplace,  led  to  special 
legislation  at  the  urgent  request  of  the  Government  of  both  Indies^ 
East  and  West. 

It  is  improbable  that  the  Courts  in  the  Indies,  except  the  more 
important  ones,  were  provided  with  a  printed  collection  of  the 
Statutes  and  customs  of  the  Netherlands,  or  that  the  Judges  in  the 
Colonies — mostly  trained  in  the  mother-country  and  sent  out  by 
the  Council  of  XVII — would  interpret  the  laws  otherwise  than 
their  colleagues  at  home. 

Among  the  India  records  we  do  not  find  any  collection  of 
decisions,  and  it  is  difficult  to  say  with  accuracy  bow  the  judges 

^  Mr.  J.  de  Y.  Rooa  in  S.  A.  L.  J.  zziii,  1906,  p.  244.  Unfortunatelj  tho  author 
in  his  interesting  article  does  nowhere  give  his  references  nor  the  respective  dates 
of  the  plaluUen, 
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were  guided  in  their  administration  of  the  law.  The  law  books, 
which  from  time  to  time  were  published  in  the  Netherlands,  no 
doubt  found  their  way  to  the  Indies,  and  it  may  be  surmised  that, 
as  soon  afi  the  Statutes  of  Batavia  and  the  local  laws  and  customs 
were  exhausted,  reference  was  made  to  the  handbooks  of  Grotius, 
van  Leeuwen,  Voet,  Groenewegen,  van  der  Linden  and  van  der 
Keessel,  and  the  law  administered  accordingly. 

Thus  the  local  law  of  the  Netherlands — as  far  as  it  was  not 
referred  to  by  writers  on  Roman  Dutch  law — would  be  ignored. 
In  the  Dutch  Elast  and  West  Indies  the  same  method  of  legal 
application  and  interpretation  would  be  followed  as  in  the  Low 
Countries,  viz.  to  apply  first  the  local  Stattites  and  customs  and 
subsidiarily  the  Roman  law,  as  explained  by  the  learned  jurists 
at  home. 

The  disappeai*anc6  of  the  East  India  Ciompany  and  the  change  of 
rulers  in  the  Indies  at  the  beginning  of  the  nineteenth  century  did 
not  create  an  immediate  change  in  the  administration  of  justice. 
Prudent  as  colonists,  the  British  changed  the  Government,  but  lefl 
the  local  institutions,  local  laws  and  customs  untouched.  In  all 
the  Dutch  possessions  and  colonies  which  became  British  the 
Roman  Dutch  law  remained  the  common  law  of  the  country. 

It  was  only  gradually  that  a  change  took  place.  In  Ceylon  and 
the  West  Indies  the  Dutch  language  soon  ceased  to  be  spoken. 
Local  laws  were  published  in  English,  and  as  these  accumulated 
the  Statutes  of  India  and  the  plakaten  fell  into  oblivion,  though 
they  were  not  abolished,  and  have  been  referred  to  even  in  modem 
times  ^.  The  result  was  that  the  knowledge  of  Roman  Dutch  law 
was  restricted  to  the  knowledge  of  the  works  of  the  famous  jurists 
who  founded  the  Dutch  school  of  civilians :  as  to  Ceylon,  the  laws 
and  customs  of  the  Province  of  Holland ;  as  to  the  West  Indies, 
those  of  Holland  and  Zeeland. 

Even  this  knowledge  has  greatly  suffered,  partly  through  the 
abolition  of  Roman  Dutch  principles  by  subsequent  enactments, 
partly  through  the  actions  of  the  Courts. 

In  the  words  of  my  friend,  Professor  R.  W.  Lee  : — 

'  Here  (that  is  in  Ceylon)  it  has  been  mangled  by  the  legislature, 
and  administered  in  great  measure  by  judges  ignorant  and  some- 
times frankly  contemptuous  of  its  principles.  And  yet  it  lives, 
llie  local  Bar  is  vigilant  and  active.  The  Bench  has  been  adorned 
by  at  least  one  profound  civilian.  There  are  textbooks.  There 
are  law  reports,  almost  continuous  since  1821.  In  British  Guiana 
these  signs  of  activity  have  been  absent.  There  are  no  textbooks. 
There  are  no  written  records  of  judgments  of  earlier  date  than 

^  Dwia  Clara  v.  Dona  Uaria,  Ramanathan*8  Coy  Ion  Reports,  1820-1833,  p.  33. 
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1856.  There  are  no  reports,  the  series  initiated  in  1890  having  been 
discontinued  after  four  years'  life.  Upon  a  general  view  of  the 
state  of  the  Roman  Dutch  law  in  this  colony  it  may  be  said  that^ 
except  in  the  sphere  of  property  and  intestate  succession,  not  very 
much  of  it  remains.  What  of  it  the  Courts  had  spared,  the 
Legislature  has  quite  lately  set  itself  to  destroy.' 

On  the  same  subject  Mr.  Berwick,  one  of  the  greatest  exponents 
of  Roman  Dutch  law,  wrote  as  follows : — 

'  It  is  only  natural,  too,  that  Enj^lish-bred  judges,  trained  up  only 
in  the  knowledge  of  a  system  of  jurisprudence  so  different  from 
what  they  have  often  been  sent  out  to  tne  colonies  to  administer, 
should  be  in  little  sympathy  with  the  latter,  and  too  prone  to  £all 
back  on  what  they  already  know  without  effort  of  memory  or 
research,  and  which  seems  to  them,  from  habit  and  education,  the 
only  natural  solution  of  almost  every  question  that  arises,  until  a 
lengthened  experience  (and  a  costly  one  to  the  integrity  of  the 
law)  and  a  study  forced  upon  them  have — ^as  in  notable  cases  within 
my  own  knowledge — widened  their  views  as  well  as  their  know- 
ledge, shaken  their  creed  that  the  English  Common  Law  is  the 
pexiection  of  human  wisdom,  and  have  gained  their  unquidified 
admiration,  not  to  say  enthusiasm,  for  the  modem  Civil  Law.' 

IV. 

In  South  Africa  the  development  has  been  somewhat  otherwise. 
There  the  Dutch  language  never  ceased  to  be  the  language  of  the 
country.  The  Cape  had  been  a  colony  in  the  true  sense  of  the 
word.  It  did  not  rely  entirely  for  its  colonists  on  the  servants  of 
the  East  India  Company.  At  the  time  of  the  British  occupation  in 
1806  there  was  a  laxge  Dutch  farmer  population  living  under  a 
system  of  law  to  which  they  had  become  accustomed  and  with 
which  they  had  grown  up.  Yet,  here  too,  the  plakaten  and '  Statutes 
of  India'  fell  into  oblivion  and  were  not  resorted  to  when  a  search 
for  precedents  had  to  be  made  in  the  course  of  a  lawsuit.  It  was 
decided  in  SeaviUe  v.  Colley  that  the  law  introduced  into  South 
Africa  was  that  which  was  in  existence  in  the  Netherlands  in  1806, 
but  nothing  was  said  as  to  which  laws  were  actually  in  existence 
in  the  Cape  Colony  at  that  time.  Yet  those  which  were  in 
existence  were  the  result  of  a  continuous  and  gradual  legal 
development  in  the  colonies  themselves. 

The  difficulty  consists  in  finding  what  the  laws  of  the  Netherlands 
were  in  the  year  1806.  It  would  be  best  perhaps  to  consult  the 
attempts  at  codification  of  that  very  law  made  in  Holland  in  the 
years  18 16  and  1820.  But  those  draft  codes  have — I  am  afrtdd — 
never  become  known  in  any  of  the  South  African  Colonies. 

It  is  not  a  matter  of  surprise  that  the  lawyers  in  South  Africa 
sought  to  solve  the  difficulty  by  consulting,  in  addition  to   the 
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Statute  law  of  the  Dutch  Provinces  (as  far  as  it  was  applicable), 
the  works  of  the  Roman  Dutch  jurists.  These  not  only  remained 
the  great  sources  from  which  successive  generations  drew  their 
knowledge  of  Roman  Dutch  law,  but  to  three  of  them  legislative 
sanction  was  given  by  the  Governments  of  the  former  Republics.  * 

These  circumstances  have  had  a  peculiar  effect  on  the  law  as  it 
exists  at  the  present  day  in  the  South  African  colonies  and  upon 
its  interpretation.  Inroads  have  been  made  into  Roman  Dutch 
law  by  the  legislation  of  the  nineteenth  century  which  partly 
introduced  changes  on  English  models,  partly  superseded  the 
law  of  the  colony  by  English  law,  as  for  example  the  law  of 
evidence,  mercantile  and  criminal  law,  the  law  of  shipping  and  of 
insurance^  bills  of  lading,  bills  of  exchange  and  other  negotiable 
instruments. 

What  the  legislature  left  untouched — and  this  embraces  the  law 
of  persons,  the  law  of  things^  and  the  greater  part  of  the  law  of 
inheritance  and  obligations,  subjects  which  generally  form  the 
contents  of  the  Civil  Code  in  countries  where  the  law  is  codified — 
has  developed  on  the  same  lines  as  it  originaUy  did  in  the  Dutch 
Republic.  Custom  has  retained  its  creative  force  and  has  moulded 
the  common  law  according  to  the  changes  in  the  circumstances  and 
habits  of  the  population.  Local  legislation  has  followed  this 
development,  and  the  Courts  have  recognized  it  in  their  decisions. 

In  interpreting  the  law,  the  judges  have  not  stopped  at  the 
Roman  Dutch  jurists,  nor  taken  their  works  and  dedsions  as 
conclusive.  They  have,  under  the  guidance  of  the  old  jurists,  gone 
back  to  the  same  source  from  which  these  derived  their  opinions 
and  arguments,  viz.  to  the  law  of  the  Roman  Empire.  Here  this 
tendency  should  not  stop.  In  order  to  understand  the  Roman 
Dutch  law  as  it  prevails  in  the  British  colonies,  and  in  order  to 
interpret  it  properly,  not  only  Roman  law  principles  should  be 
traced  from  their  origin,  but  historical  researches  into  all  the  institu- 
tions which  form  part  of  the  Roman  Dutch  law  should  be  made. 

Fortunately  the  Colonies  have  for  the  last  sixty  years  possessed 
a  judicature  which,  far  from  fostering  a  contempt  for  the  Roman 
Dutch  law  which  has  thus,  historically,  become  the  law  of  their 
country,  has  at  the  instance  of  jurists  Uke  O'Connor,  de  Yilliers, 
Kotze,  and  Rose  Innes  nursed  and  developed  it  into  a  new,  a 
modem  Roman  Dutch  law. 

Where  the  circumstances  are  so  similar  to  those  of  the  seventeenth 
and  eighteenth  centuries,  modem  Roman  Dutch  law  may  have  as 
great  a  future  as  the  Iloman  Dutch  law  which  grew  up  in  the 
Dutch  Republic. 

W.  R.  BisscHOP. 
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TINCOLN'8  1NN\  The  earliest  authentic  records  of  this 
-^  Society — the  Black  Books — begin  in  14^2.  Their  varied 
contents  desciibe  the  life  of  the  Society ;  but  they  tell  us  nothing 
of  its  origin.  It  is  a  settled  Society  when  they  begin  with  a  fixed 
constitution  and  settled  traditions.  The  Inn  and  the  greater  part  of 
the  site  belonged  originally  to  the  see  of  Chichester.  It  was  leased 
to  the  Society  in  1422  at  a  rent  of  ten  marks.  In  1537  Bishop 
Sampson  sold  the  property  to  William  and  Eustace  Sulyard,  from 
whom  it  descended  to  Edward  Sulyard.  He  sold  the  property  to  the 
Society  in  1580  for  £520.  This  being  the  history  of  the  property, 
it  is  difficult  to  account  for  the  name '  Lincoln's  Inn/  and  the  fact  that 
for  two  centuries  and  a  half  the  Society  used  the  arms  of  the  earls 
of  Lincoln.  Mr.  Baildon's  theory  ^  is  that  the  Earl  of  Lincoln  was 
the  founder  or  patron  of  the  Society  *  in  another  place ' ;  that  this 

*  other  place '  was  Thavy's  Inn,  situated  opposite  to  the  Earl  of 
Lincoln's  inn,  and,  as  we  know,  occupied  by  the  apprentices  as 
eaiiy  as  1348^;  that  the  premises  growing  too  small  the  Society 
moved  first  to  FumivalFs  Inn  ^,  and  then  to  the  Inn  of  the  Bishop 
of  Chichester,  keeping  however  the  name  of  its  early  founder  or 
patron.  This  theory  would  no  doubt  account  for  the  name  of  the 
Society,  and  for  its  connexion  with  these  two  Inns  of  Chanceiy. 
It  cannot  at  present  be  said  to  be  proved  ^  Mr.  Turner  has  recently 
made  another  conjecture  as  to  the  ori^n  of  the  name  *.  It  appears 
that  in  1380  the  Abbott  of  Malmesbury  sold  a  property  lying  on 
the  south  side  of  Holbom,  east  of  Staple  Inn,  which  is  described  as 
'totum  hospicium  nostrum  vocatum  Lyncolnesynne.'     It  appears 

^  Black  Books,  i,  Introd. ;  Registers,  i,  Introd. ;  Dugdale,  Grig.  Jud.,  c  Ixiv. 

^  Black  Books,  iv.  363>a97. 

'  Thavy  in  his  will,  cited  Dugdale,  Grig.  Jud.,  c.  Ixvi,  among  other  things  devised, 

*  Totum  illud  Hoepicium  In  quo  Appronticii  ad  Legem  habitare  solebant' 

*  Dugdale,  Grig.  Jud.,  c.  Ixv. 

'  See  paper  by  Mr.  Turner  in  which  he  maintains  that  the  older  riew,  that 
Linooln^s  Inn  was  originally  the  residence  of  the  earls  of  Lincoln,  is  not  disprored. 
Henry  Laoy,  Earl  of  Lincoln,  purchased  a  house  in  another  part  of  Holbom  in 
ia86 ;  it  does  not  follow  that  either  he  or  his  ancestor  was  not  a  predecessor  in  title 
of  the  Bishop  of  Chichester. 

'  The  Athenaeum,  Sept.  33,  1906,  535,  *  Thomas  of  Lincoln  the  seijeant  was 
a  likely  person  to  have  gathered  round  him  a  body  of  apprentices  at  law  such  as 
those  who  formerly  inhabited,  and  those  whose  successors  still  occupy  the  present 
Lincoln's  Inn.  .  .  .  Thomas  of  Lincoln  may  on  selling  his  Inn  to  the  Abbott  of 
Malmesbury  have  taken  up  his  residence  at  the  Lincoln*s  Inn  of  to-day,  which  then 
belonged  to  the  Bishop  of  Chichester,  bringing  there  a  body  of  apprentices  who  had 
lived  with  him  in  his  old  Inn/ 
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also  thai  the  name  of  this  property  was  derived  from  one  Thomas 
of  Lincoln,  a  legal  practitioner  of  the  reign  of  Edward  IIL  Mr. 
Tamer  thinks  it  possible  that  this  Thomas  may  have  gathered 
round  him  a  school  of  apprentices ;  that  when  this  school  gre^?^  it 
may  have  removed  to  the  house  of  the  Bishop  of  Chichester ;  and 
that  there  it  developed  into  the  Lincoln's  Inn  of  the  time  of 
Fortesoue.  Though  as  yet  much  of  this  theory  is  conjectural  it 
provides  us  with  an  account,  both  of  the  origin  of  the  Inn  and  an 
explanation  of  its  name,  which  is  by  no  means  improbable. 

Grajf'9  Inn.  '  That  this  House,'  says  Dugdale,  ^  had  its  denomina- 
tion bom  the  Lord  Qrays  of  Wilton,  whose  habitation  it  anciently 
was,  there  are  none  I  presume  that  doubt  ^Z  The  oldest  records 
which  we  possess  begin  with  the  Pension  Book  of  1569 ;  but  there 
is  an  older  volume,  to  which  Dugdale  had  access,  which  is  now 
lost.  The  exact  period,  therefore,  when  the  apprentices  of  the 
law  became  tenants  of  the  Inn  is  uncertain.  Probably  the  date 
was  somewhere  about  1370^.  It  is  clear  from  the  Paston  Letters  that 
the  Society  was  the  tenant  of  the  Inn  in  1454^*  Li  1456  Reginald 
de  Gray  granted  the  property  to  Thomas  Bryan,  a  member  of  the 
inn,  and  afterwards  serjeant  and  C.J.  of  the  King's  Bench,  and 
others  in  fee ;  and  by  deed  of  release  Thomas  Bryan  became  the 
sole  owner.  In  1493  it  was  transferred  to  Sir  J.  Qi*ay  of  Wilton, 
B.  Brudenall,  serjeant-at-law,  and  others.  In  1506  it  passed  to 
Hugh  Denys  and  others ;  and  in  1516  it  was  conveyed  by  them  to 
Shene  Priory.  From  151 6  to  1539  the  Priory  was  th^  landlord  of 
the  Society.  At  the  dissolution  of  the  monasteries  the  property 
passed  to  the  king,  by  whom  it  was  granted  in  fee  farm  to  the 
Society.  Under  an  arrangement  made  in  13 15  by  John  de  Qray 
the  convent  of  St.  Bartholomew  paid  the  Society  £7  13*.  4^.  for 
the  provision  of  a  chaplain ;  and  this  obligation  passed  to  the  king 
on  the  dissolution  of  the  monasteries ;  on  the  other  hand,  the  Society 
owed  the  king  £6  13^.  4^.  as  successor  in  title  to  the  convent  of  Shene. 
*  The  Court  of  Augmentations  balanced  the  debit  and  credit  sides 
of  the  account  by  deducting  a  pound  a  year  from  the  king's  debt  ^' 
It  is  probable  that  Staple  Inn  and  Barnard's  Inn  were  attached 
to  Qray's  Inn  in  the  middle  of  the  fifteenth  century  ^. 

*  Grig.  Jud.,  c.  Ixvii ;  Ponsioii  Book,  xv,  zzriii. 

'  In  1580  Yelyerton  speaks  of  Gray's  Inn  as  founded  two  hundred  years  ago  at 
least,  and  he  had  access  to  MSS.  now  lost.  There  is  a  list  of  Benchers  and  Readers 
compiled  by  one  Segar,  the  butler  of  Gray's  Inn,  in  Charles  II's  reign,  which  takes 
the  date  back  to  1355.  The  authenticity  of  this  list  is  denied  by  Foss  (Judges,  ir. 
373-278)  and  by  Pulling,  op.  cit.,  153  sqq. ;  Kr.  Fletcher  thinks  that  it  is  not 
wholly  untrustworthy,  as  it  is  confirmed  in  some  of  its  details  by  the  Paston 
Letters,  and  by  some  published  accounts  of  the  churchwardens  of  St.  Andrews  of 
that  date.  Pension  Book,  zxii,  n.  i. 

'  i.  397,  Billing  refers  to  himself  as  a  'felaw  in  Gray's  In.* 

*  Pension  Book,  xxviii.  *  Dugdale,  Grig.  Jud.,  cc.  bcriii,  Ixix. 

VOL.  XXIV.  N 
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Tie  Temple.  The  older  records  of  the  Temple,  like  the  older 
records  of  the  other  Inns,  have  disappeared,  llie  registers  of  the 
Inner  Temple  begin  in  1505,  and  those  of  the  Middle  Temple  in 
1501,  but  they  contain  references  to  older  records  ^.  Though,  as  we 
shall  see,  we  have  little  certain  information  as  to  the  origin  of  the 
tenancy  of  the  Temple  by  the  lawyers,  the  history  of  the  property 
is  quite  clear.  On  the  dissolution  of  the  Order  of  the  Templara  the 
property  passed  to  the  king,  who  granted  it  to  Thomas,  Earl  of 
Lancaster.  After  his  rebellion  it  passed  successively  to  the  Earl  of 
Pembroke  and  Hugh  Despenser.  On  the  latter's  attainder  it  passed 
once  more  to  the  crown.  In  consequence  of  a  decree  made  at  the 
Council  of  Vienna  (1324),  the  lands  of  the  Templars  passed  to  the 
Hospitallers;  and  Edward  HI  granted  the  Temple  to  this  body. 
That  Order  was  dissolved  in  1539 ;  and  in  1609  the  crown  granted 
the  property  to  the  societies  of  the  Inner  and  Middle  Temple  at  a  rent 
of  £10  each.  The  earliest  mention  of  the  tenancy  of  the  Temple  by 
the  lawyers  is  in  7347  ^,  at  which  date  the  Hospitallers  let  it  to  the 
apprentices  of  the  law  ^.  According  to  a  MS.  of  Charles  Ts  reign, 
the  writer  of  which  bad  access  to  documents  which  are  now  lost, 
these  apprentices  came  from  Thavy's  Inn  ^.  Tradition  ascribes  the 
separation  of  these  apprentices  into  the  two  societies  of  the  Inner 
and  Middle  Temple  to  the  beginning  of  Henry  YI's  reign  ^.  This  is 
borne  out  by  the  evidence  of  the  Chroniclers  ^,  of  Chaucer  ^  and  of  the 
Paston  Letters^.  Probably  the  MS.  already  referred  to  gives  a 
substantially  true  account  of  the  division. 

Since  I347,saysthe  writer^,  the  'professors  and  students  of  the 
common  law  have  there  resided,  who  in  tract  of  time  converted  and 
regulated  the  same  first  into  one  Inn  of  Court  and  afterwards,  viz. 
in  the  reign  of  Henry  VI,  divided  themselves  into  those  two 
Societies  or  Inns  of  Court,  viz.  the  Inner  and  Middle  Temple.    That 

'  Calendar  of  the  Inner  Temple  Records,  i,  ix-zi ;  Middle  Temple  Records,  i.  i, 
the  first  entry  tells  ns  that  the  late  Tiieasurer  handed  to  his  sucoessor  'The  Book 
of  the  Constitution  of  the  same  place  with  the  Rolls.' 

3  Mr.  Hutchinson  (Minutes  of  Parliament  of  the  Middle  Temple,  i.  (7)  (8))  believes 
that  there  was  a  settlement  of  lawyers  in  the  Temple  before  it  came  to  the 
Hospitallers,  and  while  it  was  ownea  by  the  Earl  of  Lancaster  (1315-1332);  he 
thinks  that  there  was  a  later  migration  from  Thavy's  Inn  ;  and  that  these  two  sets 


of  lawyers  may  have  formed  the  Inner  and  Middle  Temples.  This  theory,  how- 
ever, seems  to  conflict  with  the  Inner  Temple  records;  and  the  confddon  of 
boundaries  in  later  days,  below,  p.  175,  seems  to  point  to  original  unity. 


*  Ibid.,  ziii.  •  See  L.Q.R.  xziii,  458,  n.  i  and  a 

"^  The  evidence  from  these  letters  is  stated  at  length  in  the  Inner  Tempi 
Calendar,  i,  xiv-xvii;  it  may  be  summed  up  as  follows :— in  1436  there  is  a  refer- 
ence to  the  ^  ostel  du  Temple  bar ' ;  in  1440  to  'your  college  the  Inner  Temple  * ;  in 


1443  to  *the  Inner  Temple' ;  in  1445  to  the  'Inner  In  in  the  Temple' ;  in  1449  to 
the  'Inner  Temple';  in  1451  the  'Mydill  Inne'  and  the  'Inner  Inne'  are  both 
mentioned.  It  is  noted  in  the  Calendar,  i,  zvi,  that  in  a  folio  not  printed  (44')  of 
the  Black  Books  of  Lincoln's  Inn  the  Middle  Temple  is  referred  to  in  1442;  cp.  also 
in  Y.  B.  3  Ed.  IV.  Mich.  pi.  7,  in  which  an  account  is  given  of  a  call  of  Serjeants. 
'  Cited  Inner  Temple  Calendar,  i,  zvli,  zviii. 


April,  1908.]  Legal  Profession  in  i4.th  and  i^th  Centuries.       175 

they  were  at  first  but  one  is  apparent  by  all  the  records  of  that 
time,  which  make  no  [nc]  mention  only  of  the  Temple  in  the 
singular  number^  without  any  addition  or  distinction.' 

At  that  time  the  lawyers 
'were  so  multiplied  and  grew  into  soe  great  a  bulke  as 
could  not  conveniently  be  regulated  in  one  Society,  nor  indeed 
was  the  old  hall  capable  of  containing  so  great  a  number.  Where- 
upon they  were  forced  to  divide  themselves.  A  new  hall  was  then 
erected  which  is  now  the  Junior  (Middle)  Temple  Hall.  Whereunto 
divers  of  those  who  before  took  tneir  repast  and  diet  in  the  old  hall 
resorted,  and  in  process  of  time  became  a  distinct  and  divided 
Society.' 

Perhaps,  as  Mr.  Inderwick  conjectures,  the  damage  done  by  Wat 
Tyler  suggested  a  convenient  occasion  for  rebuilding  and  division. 
The  division,  however,  was  not  thoroughly  carried  out.  The  two 
Temples  still  have  their  common  church;  and  in  1630  it  was 
stated  in  the  proceedings  in  a  Chancery  suit  between  the  two 
Societies  that  'the  church,  the  buildings,  lodgings,  courts,  ways, 
lanes,  belonging  to  the  Inner  and  Middle  Temples  are  so  intermixed 
that  they  can  hardly  be  distinguished  the  one  from  the  other  ^.' 
There  was  no  formal  deed  of  partition  till  1732. 

We  cannot  here  go  into  the  details  of  the  separate  constitution  of 
these  Inns.  It  will  be  sufficient  to  say  that  the  governing  body 
was  then  as  it  is  now  the  Benchers^,  who  possessed  powers  of 
education,  discipline,  and  government  over  the  members  of  the 
Inns  very  similar  to  those  possessed  by  the  fellows  of  an  Oxford  or 
Cambridge  college  ^  The  Benchers  were  presided  over  by  a  member 
or  members  of  the  governing  body  who  were  annually  elected. 
Other  annually  elected  members  managed  the  finances  of  the 
•  Society  ;  while  the  Readers,  assisted  by  the  Benchers,  were,  as  we 
shall  see,  responsible  for  the  education  of  the  members.  In  addition 
there  was  a  staff  of  paid  servants,  such  as  the  butler,  who,  at 
Lincoln's  Inn,  did  most  of  the  clerical  work  and  assisted  in  main- 
taining order,  the  steward,  the  cook,  the  manciple,  the  porter,  and 
the  laundresses^.  Here  we  are  chiefly  concerned  with  the  legal 
education  given  by  the  Inns  of  Court,  and  the  effect  which  that 
education  had  upon  forming  the  various  grades  of  the  legal  pro- 
fession. 

The  most  authentic  account  of  the  system  pursued  is  to  be  found 

^  Calendar,  Inner  Temple,  ii,  App.  yiii. 

'  They  met  in  a  Conncil  at  Linooln's  Inn,  in  Parliaments  in  the  Inner  and 
Middle  Temple,  in  a  Pension  at  Gray's  Inn. 

'  See  e.  g.  Black  Books,  i.  viii,  iz ;  Inner  Temple  Calendar,  i.  xli,  46 ;  Pension 
Book,  xli,  78 ;  cp.  Select  Cases  in  the  Star  Chamber  (Seld.  Soc.),  ex.  [Our  readers 
beyond  seas  must  not  assume  that  the  Inns  of  Court  still  exercise  powers  aptly  so 
described.— Ed.] 

*  Black  Books,  i.  xiy-xxiii ;  Inner  Temple  Calendar,  i.  xxxi,  xxxil. 
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in  a  statement  made  by  Thomas  Denton,  Nicolas  Bacon,  and  Robert 
Gary  to  Henry  YHI  upon  this  subject  ^.  It  represents  the  grades 
of  membership  and  the  rules  of  study  as  well  settled ;  and  no  doubt 
the  information  contained  in  it  can  be  taken  as  applicable  to  our 
period.  This  statement  deals  with  (i)  the  grades  of  membership 
within  the  Inns,  {p.)  the  periods  of  study,  and  (3)  the  mode  of 
educatioiL 

(i)  The  Benchers  and  Readers  are  those  who  have  publicly 
lectured  in  the  Inn.  As  we  have  seen,  they  rule  the  Society;  and 
at  their  head  is  the  Treasurer  or  Pensioner.  It  is  from  the  Readers 
that  the  serjeants-at-law  are  usually  appointed.  Below  them  come 
the  Utter-Barristers.     They  are 

'  such  that  for  their  learning  and  continuance  are  caUed  by  the  said 
Readers  to  plead  and  argue  in  the  said  house  doubtful  cases  and 
questions  which  amongst  them  are  called  motes,  at  certain  times 
propounded  and  brou^^t  in  before  the  said  Benchers  or  Readers ; 
and  they  are  called  utter-barresters  for  that  they,  when  they  argue 
the  said  motes^  sit  uttermost  on  the  forms,  which  they  call  the 
Barr ' ;  and  this  degree  is  the  chiefest  degree  for  learners  in  the 
house  next  the  Benchers;  for  of  these  be  chosen  and  made  the 
Readers  of  all  the  Inns  of  Chancery,  and  also  of  the  most  ancient  of 
these  is  one  elected  yearly  to  read  amongst  them,  who,  after  his 
reading,  is  called  a  Bencher  or  Reader.  All  the  residue  of  learners 
are  called  Inner-Barresters,  which  are  the  youngest  men,  that  for 
lack  of  learning  and  continuance  are  not  able  to  argue  and  reason 
in  these  motes ;  nevertheless  whensoever  any  of  the  said  motes  be 
brought  in  before  any  of  the  said  Benchers,  t&en  two  of  the  said 
Inner-Barresters  sitting  on  the  said  forme  with  the  Utter-Barresters, 
doe  for  their  exercises  recite  by  heart  the  pleading  of  the  said  mote 
case  in  Law  French,  the  one  taking  the  part  of  plaintiff,  and  the 
other  the  part  of  the  defendant  ^.' 

These  were  the  three  chief  classes  of  members  of  the  Inns ;  but  they 
were  not  all  the  members.  We  can  see  from  Fortescue's  description, 
and  from  the  Paston  Letters,  that  many  joined  the  Inns  of  Court  or 
Chancery  in  order  to  acquire  some  knowledge  of  law  to  be  used  in 
their  own  business  without  any  thought  of  becoming  practising 
lawyers.  It  was  a  wise  step  for  any  to  take  who  had  property  to 
protect.  '  Thynkk  onis  of  the  dale  of  youre  faddis  counseyle  to 
leme  the    lawe/  wrote  Agnes  Paston  to  her  son    Edmund   at 

1  Printed  by  Waterhous,  Fortesoue  Illustrfttus,  543-549. 

'  For  another  explanation  of  the  terms  '  Utter  *  and  *  Inner '  Bar  see  Black  Books 
of  Lincoln's  Inn,  i.  z. 

^  The  name  <  barrister-at-law '  does  not  become  a  usual  name  till  the  sixteenth 
century,  see  L.  Q.  R.  xxi.  25a,  253  ;  we  have  an  early  use  of  the  term  in  the  Black 
Books  of  Lincoln's  Inn,  i.  264.  Even  now  <  barrister-at-law '  is  a  popular  term  to 
mean  an  utter-barrister,  L.  Q.  B.  xxi.  253 ;  the  term  '  inner  barrister '  has  long 
been  obsolete. 
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'  Clyffordis  Inn '  in  1445,  '  for  he  seyd  manie  tymis  that  ho  so  ever 
Bchuld  dwelle  at  Faston,  schulde  have  node  to  conne  defende  hym* 
selfe  ^/  Moreover  it  is  clear  that  at  this  period  attomies  at  law 
were  rapidly  becoming  a  distinct  class.  The  old  distinction  between 
the  attorney  and  the  pleader  was  still  preserved  ^ ;  unprofessional 
attomies  were  still  legally  possible^ ;  but  there  are  many  evidences 
that  attomies  for  the  purposes  of  legal  business  were  recognized 
officers  of  the  court  and  under  the  supervision  of  the  judges  \  As 
such  they  were  allowed  to  plead  their  clients'  cases  in  court  ^,  and 
to  become  members  of  the  Inns.  They  may  perhaps  have  been 
more  numerous  in  the  Inns  of  Chancery  than  the  Inns  of  Court ; 
but  they  might  clearly  be  members  of  either  ^  They  were  not  yet 
confined  to  the  Inns  of  Chancery.  In  fact  there  was  as  yet  no  clear 
division  in  these  respects  between  the  two  branches  of  the  pro- 
fession. Attomies  and  junior  apprentices  were  classed  together  at 
this  period,  as  in  the  reign  of  Edward  I  ^  As  the  old  legal  distinction 
between  the  office  of  an  attorney  and  the  office  of  a  pleader  tended 
to  grow  more  faint  with  the  enlarged  powers  which  litigants  had  of 
appointing  attomies,  and  with  the  rise  of  professional  attomies,  it 
might  well  have  happened  that  the  distinction  would  have  been 
obliterated.  But  in  the  following  period  the  distinction  was  revived, 
and  given  its  modem  significance,  mainly  by  the  action  of  the  Inns 
of  Court  and  the  judges  in  first  discouraging  and  then  excluding 
attomies  ^  The  result  of  this  step  was  to  deny  the  attomey  the 
right  to  plead  in  court  for  his  client,  because,  as  we  have  said,  it  is 
only  the  call  to  the  bar  by  the  Inn  which  could  confer  this  right. 
Thus  the  separation  of  the  profession  into  two  branches,  though  it 
has  an  ancient  origin,  has  been  perpetuated  by  an  artificial  rule ; 
and,  the  ancient  reasons  for  it  having  been  lost  sight  of,  it  has 

^  i.  58,  no.  46. 

*  P.  and  M.,  1.  loi,  193  ;  T.  B.  la,  13  Ed.  Ill  (B.  S.),  loa,  374. 

»  Y.  B.  18  Ed.  Ill  CR.  S.),  xxxviii,  'There  is  nothing  to  show  that  a  party  eould 
not  nominate  any  one  whom  he  might  please  to  act  for  him.  He  might  even 
nominate  his  wife.' 

*  Seee.g.  Y.  B.B.  11,  la  Ed.  lU  (R.  S.).  586;  17,  18  Ed.  Ill  (R  8.),  138-140; 
R.  P.  iii.  64a  (II  Hen.  IV,  no.  63) ;  ibid.  666  (13  Hen.  IV,  no.  49) ;  iv.  80  (3  Hen.  V, 
*^o»  34) ;  4  Hen.  IV,  c.  x8 ;  33  Hen.  VI,  c  8. 

»  See  e.  g.  Y.  B.  B.  11,  la  Ed.  Ill  (R  a),  138,  ao6,  436 ;  la,  13  Ed.  Ill  (R  S.),  a, 
ai4,  304;  i3»  14  Ed.  Ill  (R.  8.),  74.  ,     ,         x 

*  It  is  not  until  the  sixteenth  century  that  they  were  excluded  from  the  Inns  oi 
Court,  and  then  in  terms  which  imply  Uiat  they  had  formerly  been  members ;  thus 
in  1556  the  Council  of  Lincoln's  Inn  ordered  that,  *JFVwn  henctfwik  no  man  that 
shaU  exercise  th*  office  of  Attomieship  shalbe  admitted  into  the  feloship  of  this 
Howse  wi*out  the  consent  of  vi  of  the  Benche,'  Black  Books,  i.  ^15 ;  in  1557  the 
judges  made  a  similar  order  that  Attomies  should  be  excluded  from  the  Inns  of 
Court /ram  heneefw%  Dugdale,  Grig.  Jud.,  310 ;  Middle  Temple  Records,  iii. 

^  R.  P.  Ui.  58  (a  Rich.  H),  the  legal  profession  is  assessed  as  follows :— seijeante 
and  great  apprentices,  400. ;  other  apprentices,  aos. ;  apprentices  of  less  estate  and 
attomies,  6«.  8d. 

*  8ee  L.  Q.  R.  xxii.  379,  380  for  a  suggested  explanation  of  this  step  taken  by  the 
judges. 
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appeared  to  many  to  be  a  meaningless  division.  There  was, 
perhaps,  one  sorvival  which  may  date  from  this  period  when 
apprentices,  attomies,  and  clerks  of  many  sorts  ^  could  all  be  mem- 
bers of  the  Inns.  We  know  from  the  Rolls  of  Parliament  that  the 
officers  of  the  courts  sometimes  acted  as  attomies  ^.  Perhaps  some 
of  them  acted  also  as  pleaders.  K  these  officials  were  members  of 
the  Inns  and  resided  there  we  may  find  an  explanation  of  the  fact 
that  many  of  the  offices  of  the  courts  were  situated  at  these 
Inns'. 

(2)  The  periods  into  what  we  may  call '  the  academic  year '  were 
divided  were  Learning  Vacations  in  Lent  and  summer.;  Term  time ; 
and  Dead  Vacation.  Of  these  periods  the  Learning  Vacations  were 
the  most  important. 

(3)  The  mode  of  education  may  be  summed  up  in  two  words, 
lectures  and  argument.  For  the  learning  vacations  the  Benchers 
elected  from  among  the  senior  TTtter-Banristers  a  summer  Reader. 
The  same  person  often  read  during  both  the  summer  and  Lent 
vacations.  The  person  selected  was  given  half  a  year's  notice  to 
prepare  his  lectures. 

'  Then  the  first  day  after  Vacation,  about  8  of  the  clock,  he  that 
is  so  chosen  to  read  openly  in  the  Hall . .  .  shall  reade  some  one 
suche  Act  or  Statute  as  shall  please  him  to  ground  his  whole 
reading  on  for  all  that  Vacation,  and  that  done,  doth  declare  such 
inconveniences  and  mischief  as  were  unprovided  for  .  . .  and  then 
reciteth  certain  doubts  and  questions  which  he  hath  devised,  that 
may  grow  upon  the  said  statute,  and  declareth  his  judgement 
therein.  That  done,  .one  of  the  younger  Utter-Barresters  rehearseth 
one  question  propounded  by  the  Rawer ,  and  doth  by  way  of  argu- 
ment labour  to  prove  the  Reader's  opinion  to  be  against  the  law, 
and  after  him  the  rest  of  the  Utter-Barresters  and  Readers  one  after 
another  in  their  ancienties,  doe  declare  their  opinions  and  judge- 
ments in  the  same ;  and  then  the  Reader  who  did  put  the  case 
endeavoureth  himself  to  confute  objections  laid  against  him,  and  to 
confirm  his  own  opinion,  after  whom  the  judges  and  Serjeants,  if 
any  be  present,  declare  their  opinions,  and  after  they  have  done, 
the  youngest  Utter-Barrester  again  rehearseth  another  case,  which 
is  orderea  as  the  other  was.  Thus  the  reading  ends  for  that  day : 
and  this  manner  of  reading  and  disputations  continue  daily  two 
hours  or  thereabouts.' 

These  were  the  solemn  readings ;  but  work  was  not  over  for  the 
day.  After  dinner  cases  put  at  the  Reader's  table  were  argued 
throughout  the  Hall;   and  every  night  after  supper,  *and  every 

^  Black  Books  of  Lincoln's  Inn,  i.  xiii. 

J  R.  P.  iii.  306  (16  Rich.  II,  no.  a 8).  There  is  a  complaint  that  the  clerks  of  the 
King's  Bench,  Common  Bench,  and  the  Assizes  act  as  attomies  for  the  parties,  and 
falsify  the  rolls  in  the  interests  of  their  clients. 

'  Holdsworth,  H.  E.  L.,  i.  403;  Inner  Temple  Calendar,  i.  xxviii,  xzix. 
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feusiiDg  day  immediately  after  six  of  the  dock/  the  Reader  and  the 
Benchers  discussed  cases  put  by  one  of  the  Utter-Barristers.  That 
done  they  held  a  mote.  The  Benchers  acted  as  judges,  and  two 
Inner-Barristers  and  two  Utter-Barristers  acted  as  counsel.  In  the 
Inns  of  Chancery  the  Reader  was  an  Utter-Barrister  of  the  Lm  of 
Court  to  which  the  Inn  of  Chancery  was  annexed.  There  a  very 
similar  procedure  was  followed  ^ 

In  term  time  cases  were  ai^ed  after  dinner,  and  motes  were  held 
after  supper ;  and  even  in  the  Dead  Vacation  the  same  course  was 
followed,  the  Utter-Barristers  then  taking  the  place  of  the  Benchers  K 
This  being  the  mode  of  education,  we  can  see  how  important  it  was 
that  not  only  the  students,  but  also  the  Utter-Barristers  and 
Readers  should  *  keep  their  vacations.'  Numerous  rules  were  made 
to  ensure  this — ^indeed  to  have  kept  so  many  vacations  was,  in  the 
case  of  the  students,  a  condition  precedent  to  a  call^  Utter- 
Barristers  and  Benchers  were  liable  to  a  fine  and  other  penalties  \ 

It  is  not  surprising  that  law  schools  conducted  after  this  fiashion 
made  '  tough  law  ^.'  The  training  which  they  gave  was  intensely 
practical ;  and  no  doubt  it  kept  the  practical,  the  argumentative, 
the  procedural  side  of  law  prominently  to  the  front — ^perhaps  some- 
times to  the  exclusion  of  legal  theory.  It  produced  the  men  who 
wrote  the  Year  Books — ^the  men  who  made  the  common  law  a 
system  of  case  law.  At  the  same  time  we  cannot  say  that  it  gave 
no  opportunities  for  instruction  in  legal  theory.  It  also  produced 
Littleton  and  Fortescue.  We  may  conjecture  that  the  students  had 
sdlne  opportunities  for  ^  private  reading,'  perhaps  in  the  chambers 
of  the  elder  lawyers  * ;  and  to  those  whose  minds  are  prepared  by 
such  reading,  suggestions  thrown  out  in  argument,  and  the  quick 
play  of  mind  upon  mind,  will  often  give  hints  as  to  the  existence 
of  difficult  problems,  and  clues  to  their  correct  solution.  Moreover 
we  may  remember  that  this  mode  of  instruction,  if  it  began  by 
making  men  pleaders,  and  continued  by  making  them  advocates 

^  In  Y.  B.  37  Hen.  VI,  HiL,  pi.  4,  there  is  an  alliiBion  to  the  moots  in  the  Inns  of 
Chanoery,  *  Ceo  este  la  forme  de  pleading  en  Inns  de  Chancery ;  mes  la  forme 
n*e8t  bon.' 

*  Cp.  Black  Books  of  Lincoln's  Inn,  i.  ix-zi,  zziv-xzyii. 

*  Ibid,  i  12,41-43. 

*  Xhid.  i.  263,  there  is  an  order  of  1563  that  <No  Utter  Barroster  shalbe  allowed 
to  have  any  boyer  pot,  or  derke  to  sytt  in  comens,  onless  the  same  Utter  Barrester 
gyve  his  diligent  attendauns  att  aU  lemyngs,  and  especially  yn  the  lemyng 
vaeaoyons,  aswell  within  this  House  as  att  Chancery  mootes.' 

B  Maitland,  English  Law  and  the  Renaissance,  27,  28,  <  Now  it  would,  so  I  think, 
be  difHcidt  to  conceive  any  scheme  better  saited  to  harden  and  toughen  a  traditional 
body  of  law  than  one  which,  while  books  were  still  uncommon,  compelled  every 
lawyer  to  take  part  in  legal  education,  and  every  distinguished  lawyer  io  read 
public  lecturas ' ;  see  ibid.  89,  90  for  Sir  Thomas  Smith's  appreciation  of  the 
qualities  of  the  '  Londinenses  Jurisconsult!.' 

*  In  T.  B.  IX  Ed.  IV,  Trin.,  pi.  4,  Genney  speaks  of '  Mon  master  Cheine.' 
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and  keen  debaters,  ended  by  maVing  them  judges.  The  Benchers  in 
the  learning  vacations  and  in  term  time  were  the  jndges  in  the  motes ; 
and  the  Utter-Barristers  in  the  Inns  of  Chanoery,  and  in  the  Inns 
of  Court  in  the  dead  vacations,  played  the  same  part.  Thus  the 
education  provided  by  the  Izms  was  a  constant  rehearsal  and  a 
preparation  for  the  life  of  advocate  and  judge.  All  were  learners 
in  their  various  grades.  A  call  to  the  bar  was  but  an  inception. 
The  Utter-Barrister  must  still  learn  of  the  Readers  and  Benchers  as 
well  as  assist  to  teach  by  the  part  he  took  in  readings  and  motes. 
The  learning  of  the  '  ancients '  was  kept  fresh  by  the  queries  and 
the  difficulties  of  the  inner  bar.  Even  the  Benchers  themselves 
were,  as  compared  with  the  Serjeants  and  judges,  but  apprentices 
in  the  law^ 

(m)  The  Relation  of  the  Inne  cf  Court  to  the  8erjea$Ue  and  Judges. 

The  Serjeants  and  judges  were,  as  we  have  seen,  the  rulers  of  the 
profession  of  the  law.  They  formed  a  guild  of  their  own ;  and  the 
member  of  an  Inn  who  became  a  serjeant  ceased  to  belong  to  the 
Tnn.  On  his  departure  a  presentation  was  made  to  him,  and  his 
former  colleagues  prayed  him  always  to  bear  in  mind  the  interests 
of  his  old  Society;  and  he  in  turn  thanked  the  Society,  'gevynge  a 
gret  lawde  onto  the  maners  of  the  house  wber  thorough  they  have 
atteynid  to  ther  kownyng  and  promocyon^.*  Though  the  Inns 
were  independent  societies,  they  had  probably,  as  we  have  said  ^ 
gained  their  powers  by  the  goodwill  of  the  judges ;  and  they  still 
remained  liable  to  obey  the  reasonable  orders  issued  by  the  judges, 
who  exercised  in  later  days,  and  probably  from  the  earliest  period, 
a  sort  of  visitatorial  jurisdiction  ^.  It  is  but  rarely  that  we  hear  of 
any  objection  made  to  these  orders^;  for  as  a  rule  they  only 
contained  regulations  affecting  the  education,  the  conduct,  the 
behaviour,  and  the  qualifications  of  the  members  of  the  Inns.  They 
do  not  interfere  with  their  peculiar  customs  and  their  internal 
economy ;  and  they  were  sometimes  made  with  the  consent  of  the 

^  Black  Books  of  Lincoln's  Inn,  i.  xxziz,  note. 

*  Dugdale,  Ori^  Jud..  ec  zliii-xlTl.  The  following  extract,  taken  from  c.  zliii, 
will  give  tome  idea  of  the  common  fonns  of  address  on  such  occasions.  The 
occasion  was  the  creation  of  three  sexjeants  from  the  Middle  Temple  in  1504 ;  one 
of  the  members  of  the  Inn  spoke,  praising  the  seijeants,  'pro  sue  bono  gestn  et 
bona  gubematione,  quae  fdenmt  causa  electionis  eonun,  desiderando  eos  habero 
societatem  in  eonim  fiavorom,  ftc. .  .  .  £t  tunc  Thesaurarius  deliberat  eis  zx  maroas 
in  aoro  et  argento,  inclosas  in  nova  cyroteca;  qoibus  acceptis  regratiebantor 
Societatem,  non  solum  pro  peounia,  sed  pro  aliis  benefioiis,  ut  erudicione  legum  et 
legatione  eorum  ad  stndendum  per  bonas  regulas  ordinatis  per  Comitiyam,  quae  res- 
trizerunt  eis  [eorr.  restrinxerunt  eos]  in  juventute  ab  insolentia  ad  stndendum,*  &c 

*  See  L.Q.R.  xxiii,  459.  «  Dugdale,  Orig.  Jud.,  c  Ixx. 

*  Ibid.  514,  315.  We  hear  sometimes  of  objections ;  the  Society  of  Lincoln's  Inn 
promises  only  a  qualified  obedience  to  the  oilers  of  the  judges  issued  in  1594 ;  in 
1559  the  same  Society  declined  to  enforce  an  order  of  the  judges  forbidding  the 
wearing  of  beards,  Black  Books,  i.  zxzvi,  328, 329. 


April,  ipoS.]  Legal  Profession  in  14th  and  i^th  Centuries.       I8I 

Benchers^.  The  judges  and  seijeants  did  not  forget  their  old 
societies,  nor  did  their  old  societies  forget  them  ^—indeed  they 
sometimes  continued  to  reside  within  their  walls  ^.  They  were 
ready  to  assist  them  if  appealed  to  ^ ;  and  they  sometimes  gave 
dignity  not  only  to  the  Reader's  feast,  but  also,  in  the  fifteenth 
and  sixteenth  centuries,  to  his  Beading^. 

(IV)  Tie  Legal  Profe^mn  and  the  Law, 

The  education,  the  discipline,  the  whole  life  of  the  Inns  of  Court 
were  collegiate  in  the  best  sense  of  the  word.  The  picture  of  the 
conditions  of  life  within  their  walls  drawn  by  the  earliest  records 
is  strikingly  similar  to  the  modem  conditions  of  collegiate  life  at 
Oxford  or  Cambridge.  The  technical  training  which  the  students 
received  was,  as  we  have  said,  first-rate,  but,  as  we  have  seen,  these 
Inns  attracted  many  others  besides  the  men  who  meant  to  live  by 
the  law,  because  they  gave,  as  the  two  older  Universities  to-day  give, 
a  moral  and  a  social  as  well  as  an  intellectual  training. 

'  Religion  and  morals,'  says  Mr.  Fletcher  *,  '  were  cared  for  as 
well  as  learning;  and  the  younger  men  did  not  lack  the  social 
training  which  was  to  be  ac(}uired  from  daily  association  in  an 
atmosjmere  of  good  fellowship  and  respect  for  authority  with 
others  of  their  own  standing.  The  members  lived  to  a  great  extent 
in  community.  In  the  Hall  they  met  for  breakfast,  dinner  or 
supper,  as  well  as  for  lectures  and  disputations.  In  the  chapel 
they  assembled  for  common  prayer  and  the  Holy  Communion.  At 
Christmas  and  sometimes  at  other  seasons  they  shared  both  in  the 
labour  and  the  expense  of  presenting  masques  and  plays  in  the  Inn 
or  at  Court' 

Much  of  the  fabric,  and  many  of  the  possessions  of  the  Inns,  are 
standing  proofs  of  the  patriotism  of  their  members.  They  subscribed 
to  add  to  or  to  beautify  their  buildings ''.    They  willingly  gave  their 

'  Dugdale,  Grig.  Jnd.,  316,  notioes  that  such  assent  is  given  to  the  orders  of  1596. 

'  Black  Books,  L  152,  'Not.  30L  1508.  Granted  by  the  Governors  and  all  the 
Benehers,  to  Robert  Reede,  knignt.  Chief  Justice  of  the  Common  Bench,  for  the 
lore  that  he  has  for  the  Inn,  that  whenever  the  office  of  Batler  to  the  Inn  shall 
become  vacant,  the  said  Robert  shall  nominate  whom  he  pleases  to  the  said  office.' 
This  is  the  Sir  Robert  Reede  <  who  endowed  lectures,'  see  Maitland,  English  Law 
and  the  Renaissance,  1-3. 

*  e.  g.  Coke  in  the  Inner  Temple. 

*  Inner  Temple  Records,  i.  zlv— a  dispute  as  to  seniority  the  object  being  to 
escape  reading ;  Black  Books,  i.  43,  44 — the  latter  entry  is  an  order  made  by  some 
of  the  Judges  and  seijeants  that  the  Benchers  from  their  call  to  the  Bench  till  their 
first  reading  shall  keep  the  Autumn  and  Lent  Vacations. 

'  Above,  p.  1 79. 

*  Pension  Book,  Oray*s  Inn,  xxxii. 

*  See  Dugdale,  Oxig.  Jud.,  146,  as  to  the  building  of  the  kitchen  of  the  Inner 
Temple  in  Hary*8  leign ;  ibid.  188,  as  to  the  building  of  the  Hall  of  the  Middle 
Temple ;  Black  Books,  ii«  vi-viii,  as  to  the  building  of  the  new  chapel  at  Lincoln's 
Inn, 
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services  ^  They  remembered  their  societies  by  gifts  in  their  life- 
time or  after  their  death  ^  Men  imbued  with  this  spirit,  and  highly 
trained  in  the  theory  and  practice  of  the  law,  afforded  the  best 
material  from  which  to  select  the  seijeants  and  the  judges.  They 
came  to  the  practice  and  the  administration  of  the  law  with  high 
ideals  as  to  the  greatness  of  their  calling,  with  much  of  the  spirit  of 
the  Roman  lawyers  who  defined  jurisprudence  as  *  divinarum  atque 
humanarum  rerum  notitia,  justi  atque  injusti  scientia/  '  The  law,' 
says  Fortescue  ^  '  is  a  holy  sanction  or  decree  commanding  those 
things  that  be  honest,  and  forbidding  the  contraries ' ;  and  again, 
'  Man*s  lawes  are  nothing  else  but  certaine  rules  whereby  Justice  is 
perfectly  taught.'  There  will  be  perhaps  some  danger  that  the  law 
thus  technically  learned  will  become  more  and  more  esoteric;  and  that 
appreciation  will  develop  into  an  uncritical  complacency.  But  this 
mode  of  training  will  tend  to  preserve  the  old  idea  that  law  is 
essentially  a  rule  of  conduct  binding  all  members  of  the  state,  rulers 
as  well  as  subjects,  and  will  thus  maintain  in  the  common  law  and 
the  common  lawyers  that  boldness  in  the  face  of  authority  which 
has  always  been  the  chief  bulwark  of  our  constitutional  liberties. 
And,  as  in  the  wider  sphere  of  politics  the  self-government  of  the 
independent  local  communities  trained  the  nation  at  large  in  the 
duties  and  responsibilities  of  citizenship,  so,  in  the  narrower  sphere 
of  the  legal  profession,  these  independent,  self-governing  Inns  of  Court 
trained  the  legal  profession  in  those  high  standards  of  professional 
honour,  which  has  given  to  it  its  undoubted  monopoly  of  the 
knowledge  and  the  practice  of  the  law.  The  serjeants  were  selected, 
no  doubt,  by  the  crown ;  but  they  were  selected  on  the  advice  of 
the  judges.  They  were  sworn  to  truly  serve  the  king's  people ;  and 
their  monopoly  of  practice  was  in  the  Court  of  Common  Pleas. 
The  cause  of  legal  knowledge  was  not  advanced,  when,  in  later 
times,  the  Inns  of  Court  lost  their  collegiate  existence,  ceased  to 
educate  their  members  in  the  law,  and  retained  only  the  exclusive 
privilege — gained  in  the  days  when  they  were  efficient  educational 
bodies — to  admit  their  members  to  practise  in  the  Courts.  Even  in 
the  twentieth  century  those  of  us  who  have  at  heart  the  cause  of 
legal  education  may  learn  something,  our  cousins  in  the  New 


^  Dugdale,  Grig.  Jud.,  tells  us  that  Plowden  acted  as  Treasurer  for  the  building 
the  Middle  Temple  Hall. 

'  Black  Books,  i.  136  ^1505),  *  John  Nethersale,  late  one  of  the  Societjr,  from  the 
goodwill  that  he  had  to  the  Society^  gave  and  left  40  marks  that  the  Society  might 
build  or  newly  erect  the  Library  within  the  Inn ' ;  ibid.  iii.  453,  for  Hale's  bequest 
of  his  books  and  MSS.  to  the  Library ;  ibid.  iv.  369-374,  for  the  plate  presented  at 
different  periods  to  the  Inn. 

'  De  Laudibus,  cc.  3  and  4;  cp.  Y.  B.  24  Ed.  Ill,  Pasch.  pL  23,  'La  Ley  est 
reason  et  equitie  a  faire  droit  a  touts  et  a  saver  chescun  home  de  meschief  en  tant 
come  il  puit.' 
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World  have  leaxnt  something  ^,  from  ihe  methods  pursued  by  these 
societies,  and  by  the  great  guild  of  the  seijeants  and  the  judges, 
in  the  fourteenth  and  fifteenth  centuries.  The  control  over  the 
education  in,  and  the  practice  of,  the  common  law  was  entrusted  to 
them;  and  the  work  they  did  in  completing  and  developing  the 
system  which  they  had  inherited  proved  them  to  be  no  unworthy 
successors  of  the  great  kings  and  statesmen,  of  the  twelfth  and 
thirteenth  centuries.  These  kings  and  statesmen  checked  the 
disintegrating  tendencies  of  feudalism,  and,  by  so  doing,  gave  us  our 
common  law.  The  legal  profession  in  the  fourteenth  and  fifteenth 
centuries  so  strengthened  its  fabric  by  the  mode  in  which  they 
practised  and  taught  it,  that  it  was  able  towards  the  end  of  the 
sixteenth  century  to  take  new  life,  and,  in  the  seventeenth  century, 
to  contend  successfully  with  the  rival  systems  of  law  administered 
in  the  Council,  the  Chancery,  and  the  Admiralty  \ 

W.   S.  HOLDSWOBTH. 


^  See  L.  Q.  R.  ziv.  416  sqq.  for  a  description  of  the  Moot  system  as  practised  at 
Harvard. 

*  This  was  for  the  first  time  clearly  shown  by  Professor  Maitland  in  his  English 
Law  and  the  Renaissance. 


184 


THE  KING  V.  ALMON.    L 

rilHE  judgment  in  R^  v.  Almon^^  prepared,  but  never  delivered, 
X  by  Mr.  Justice  (afterwards  Chief  Justice)  Wilmot,  commanded 
the  respect  due  to  the  opinions  of  a  distinguished  judge  and,  partly 
perhaps  for  this  reason,  was  accepted  without  criticism  by  later 
judges.  The  case  does  not  appear  from  the  reports  to  have  been  cited 
by  any  English  judge  before  1821,  but  it  was  brought  into  pro- 
minence by  the  commendation  of  Lord  Lyndhurst  in  Ex  parte  Van 
Sandau  in  1844,  and  has  been  referred  to  with  approval  in  a  line  of 
decided  cases  extending  to  the  present  day  ^  A  considerable  part 
of  the  judgment  is  quoted  verbatim  in  the  Beport  of  the  Select 
Committee  of  the  House  of  Commons  in  Sir  Francis  Burdett's  case 
(1810)  as  to  the  jurisdiction  of  the  House  to  commit  for  a  libel  on 
itself,  a  report  which  involved  an  elaborate  search  for  precedents 
and  is  partly  based  on  the  analogous  powers  of  courts  of  justice  ^. 

In  a  note  to  Rex  v.  AUmm  it  is  said  that  the  judgment  was  not 
delivered,  in  consequence  of  the  prosecution  being  dropped,  as 
supposed,  upon  the  resignation  of  the  Attorney-General.  A  some- 
what different  account  is  given  in  Almon's  Biographical  Anecdotes 
of  Eminent  Persons  ^  It  appears  that  in  Hilary  Term,  1765,  a  rule 
nisi  was  obtained  for  the  attachment  of  Almon  for  publishing  a  libel 
on  the  Chief  Justice,  Lord  Mansfield,  and  the  arguments  upon  it  took 
place  in  the  following  term,  judgment  being  reserved.  In  Trinity 
term,  when  the  judgment  was  ready  to  be  delivered,  the  judges  dis- 
covered that  the  rule  nisi  was  entitled  *  The  King  v.  Wilkes*  instead  of 
'The  King  v.  Almon,'  and  they  pressed  the  defendant's  counsel  in  court 
to  consent  to  an  amendment,  but  without  success.  Wilmot  J.  asked 
the  defendant's  counsel,  Serjeant  Glynn, '  as  a  gentleman '  to  consent, 
to  which  the  Serjeant  replied  that  *  as  a  man  of  honour '  he  could 
not.  The  proceeding  was  therefore  abandoned  and  a  new  rule  nisi 
obtained,  the  arguments  on  which  stood  over  until  the  next  term. 
Meanwhile  the  ministry  resigned  and  the  new  ministers  decided  to 
proceed  no  further  in  the  matter. 

^  1765,  WUmofs  Notes,  243. 

*  See  Taa^t  r,  Downei,  C.  P.  Ir.  (1813)  3  Moo.  P.  C.  36,  n.  at  pp.  48,  7a ;  i2ex  v.  CUment 
(x8ai)  4  B.  ft  Aid.  at  p.  333;  Rex  v.  Daffi$on  (ib.)  at  p.  337  ;  Bex  r.  Faulkner  ^1835) 
a  C.  M.  ft  R.  at  p.  530  ;  MiUer  v.  Knox  (1838)  4  Bing.  N.  C.  at  pp.  587,  597,  600,  614, 
6ao ;  Ex  parte  Van  Sandau  (1844)  i  Phil,  at  p.  454 ;  Ex  parte  IWner  (1844)  3  Mont.  D. 
ft  D.  at  p.  54a  ;  CraiofercTs  ease  (1849)  '3  Q*  ^*  *^  PP-  ^^7t  ^3'  >  ^'  ▼•  Z^/Vvy  (1873) 
L.  B.  8  Q.  B.  at  p.  139 ;  Exparte  Martin  (1879)  4  Q.  B.  D.  at  p.  ai5  ;  Re  Jchnetm  (1887) 
30  Q.  B.  D.  at  pp.  7a,  75 ;  AtL-Otn.  v.  Kieeane  (1893)  3a  L.  R.  Ir.  at  pp.  371,  275 ; 
Reg.  T.  Gray  [1900]  a  Q.  B.  at  p.  40 ;  Bex  v.  Daviee  [1906]  i  K.  B.  at  p.  40. 

*  See  Appendix  E  to  the  Beport,  which  is  printed  in  8  How.  St.  Tr.  14. 

*  (1797)  vol.  i.  pp.  341-358 ;  Bee  also  Ann.  Beg.  1765,  pp.  177-9. 
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Wilmot's  Notes  of  Opinions  and  Judgments  were  published  in 
1802,  ten  years  after  the  judge's  death,  by  his  son,  a  master  in 
chancery,  who,  in  a  preface,  apologizes  for  the  imperfections  of 
some  of  the  cases ;  but  in  his  Memoirs  of  his  father  the  same  son 
shows  that  the  judgment  in  Rex  y.  Almon '  was  prepared  for  delivery, 
copied  fair,  and  corrected  with  the  judge's  own  hand  \*  so  that  the 
published  report  may  be  taken  as  representing  the  judge's  deliberate 
opinions. 

The  libel  upon  which  the  proceedings  were  taken  was  contained 
in  a  pamphlet  in  which  Lord  Mansfield  was  accused  of  officiously, 
arbitrarily,  and  illegally,  making,  out  of  court,  an  order  to  amend 
an  information  against  John  Wilkes,  and  also  of  an  intention  to 
defeat  the  Habeas  Corpus  Act  by  introducing  a  rule  requiring  an 
affidavit  before  issuing  the  writ  of  Aabeas  eoryms  instead  of  granting 
it '  of  course  '.'  The  rule  to  show  cause  was  axgued  in  the  King's 
Bench  before  Wilmot,  Yates,  and  Aston  JJ.,  the  Chief  Justice  not 
attending.  Sir  Fletcher  Norton  A.-Q.  and  Mr.  De  Qrey  S.-Q.  sup- 
ported the  application  for  attachment  and  were  opposed  by  Serjeant 
Olynn  and  Mr.  Dunning.  It  was  contended  for  the  defendant  that 
the  proceeding  should  have  been  by  information  or  indictment  or 
that  Lord  Mansfield  should  have  brought  an  action  of  Scandalum 
magnatum — that  a  libel  on  the  court  or  a  judge  in  his  judicial 
capacity  was  not  a  fit  subject  for  attachment,  under  which  pro- 
cedure the  court  must  exercise  the  province  of  party,  judge, 
evidence,  and  jury — that  here  there  was  no  disobedience  to  a  rule 
of  court  ^  The  judgment,  prepared  by  Wilmot  J.  and  approved  by 
his  brother  judges  ^,  was  in  favour  of  granting  the  attachment,  and 
the  substance  of  the  principles  it  lays  down  will  be  found  in  the 
following  extract  (p.  254)  : 

'The  power  which  the  Courts  in  Westminster  Hall  have  of 
vindicating  their  own  authority  is  coeval  with  their  first  foundation 
and  institution ;  it  is  a  necessary  incident  to  every  court  of  justice, 
whether  of  record  or  not,  to  fine  and  imprison  for  a  contempt  to 
the  court,  acted  in  the  face  of  it  (i  Vent,  i)  and  the  issuing  of 
attadiments  by  the  supreme  courts  of  justice  in  Westminster  Hall 
for  contempts  out  of  court  stands  upon  the  same  immemorial  usage 
as  supports  the  whole  fabric  of  the  common  law ;  it  is  as  much  the 
lex  terrae  and  within  the  exception  of  Magna  Charta  as  the  issuing 

^  Memoirs  of  the  Life  of  Sir  John  Eardley  Wilmot,  by  John  Wilmot,  2nd  ed.  p.  77. 

*  The  pamphlet,  entitled  'A  Letter  on  Libels  and  Warrants/  kc,  was  attributcKl 
to  Lord  Camden  (Almon's  Aneedotes,  i.  244 ;  and  see  30  How.  St  Tr.  1274).  Part 
of  it  is  quoted  in  a  note  to  BexY.  Almony  at  p.  248.  For  Lord  Mansfield's  statement 
of  the  circumstances  under  which  the  order  to  amend  was  made,  see  Rex  v.  Wilkes 
(1770)  4  Burr,  at  p.  2532. 

^  Wilmot's  Memoirs,  77  ;  Almon's  Anecdotes,  i.  244;  Ann.  Beg.  1765,  177-9. 

*  It  appeared  by  an  indorsement  on  the  transcript  of  the  judgment  in  Sir  Eai-dley 
Wilmot's  handwriting  that  the  other  judges  concurred  (Wilmot's  Memoirs,  79). 
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any  other  legal  process  whatever.  I  have  examined  very  carefully 
to  see  if  I  coula  find  out  any  vestiges  or  traces  of  its  introduction 
but  can  find  none.  It  is  as  ancient  as  any  other  part  of  the  common 
law ;  there  is  no  priority  or  posteriority  to  be  discovered  about  it 
and  therefore  (it)  cannot  be  said  to  invade  the  common  law  but  to 
act  in  an  alliance  and  friendly  conjunction  with  every  other  pro- 
vision which  the  wisdom  of  our  ancestors  has  established  for  the 
general  good  of  society.  And  though  I  do  not  mean  to  compare 
and  contrast  attachments  with  trials  by  jury,  yet  truth  compels  me 
to  say  that  the  mode  of  proceeding  by  attachment  stands  upon  the 
very  same  foundation  and  basis  as  tnals  by  jury  do — immemorial 
usage  and  practice ;  it  is  a  constitutional  remedy  in  particular  cases 
and  the  judges  in  those  cases  are  as  much  bound  to  give  an  activity 
to  this  part  of  the  law  as  to  any  other  part  of  it.  Indeed  it  is 
admittea  that  attachments  are  very  propeny  granted  for  resistance 
of  process  or  a  contumelious  treatment  of  it  or  any  violence  or  abuse  of 
the  ministers  or  others  employed  to  execute  it.  But  it  is  said  that 
the  course  of  justice  in  those  cases  is  obstructed  and  the  obstruction 
must  be  instantly  removed ;  that  there  is  no  such  necessity  in  the 
case  of  libels  upon  Courts  or  judges,  which  may  wait  for  the 
ordinary  method  of  prosecution  without  any  inconvenience  what- 
soever. But  when  the  nature  of  the  offence  of  libelling  judges  for 
what  they  do  in  their  judicial  capacities,  either  in  court  or  out  of 
court,  comes  to  be  considered,  it  does  in  my  opinion  become  more 
proper  for  an  attachment  than  any  other  cause  whatsoever.' 

The  judgment  has  been  refeired  to  in  a  modem  case  as  '  a  most 
valuable  exposition  of  the  law  on  the  subject  ^/  and  it  was  said  in 
a  still  more  reoent  case  that  the  jurisdiction  to  punish  scurrilous 
abuse  of  a  judge,  as  a  judge,  by  summary  process^ '  is  a  jurisdiction, 
the  history,  purpose,  and  extent  of  which  are  admirably  treated  of 
in  the  opinion  of  Wilmot  C.  J.,  then  Wilmot  J.,  in  his  Opinions  and 
Judgments,*  a  note  to  the  passage  referring  to  Bex  v.  Alnum  K  It 
is  not  to  be  assumed  that  every  judge  who  has  cited  the  judgment 
in  Almon's  case  has  given  his  sanction  to  all  that  it  contains,  but  in 
none  of  the  cases  in  which  it  has  been  referred  to  is  there  any 
suggestion  of  doubt  that  Mr.  Justice  Wilmot  was  correct  in  his 
conclusion  that  the  process  of  attachment  was  applicable  to  the 
case  of  a  libel  on  the  Court  ^^  and  the  only  unfavourable  criticism 
will  be  found  in  the  judgment  of  Fletcher  J.  in  Taaffe  v.  Dovmes  *, 

^  Per  Lord  Esher  H.B.,  Reg.v.  Johnsm  (1887)  ao  Q.  B.  D.  at  p.  7a. 

*  Per  Lord  BuaseU  of  Killowen  C.J.,  Reg.  v.  Oray  [1900]  a  Q.  B.  at  p.  40. 

'  See  the  eases  referred  to  in  note  a  at  p.  184,  supra.  In  MUUr  t.  Knox  (1838) 
4  Bing.  N.  C.  at  pp.  606,  6ao,  44  R  B.  797,  809,  Bosanquet  and  Littledale  JJ.,  not 
dissenting  from  Wihnot's  judgment,  though  differing  from  the  majority  of  the  judges 
in  the  case  before  them,  thought  that  attachment  did  not  apply  in  that  particular 
case. 

*  Decided  by  the  Common  Pleas  in  Ireland  in  181 3  and  reported  in  a  note  to 
3  Moo.  P.  G.  at  p.  36,  50  B.  B.  14.  The  judgment  of  Fletcher  J.  is  contained  in  the 
fiiU  report  of  the  case,  by  John  Hatchell,  barrister-at-law  (Dublin,  1815),  referred  to 
in  the  note  in  3  Moo.  P.  C.  at  p.  36  and  there  said  to  be  out  of  print,  and  scarce.  A  copy 
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a  pronouncement  remarkable  for  its  gi*eat  length,  for  its  learning, 
and  for  its  disrespectful  treatment  of  Chief  Justice  Wilmot.  The 
following  passages  are  selected  from  those  in  which  Fletcher  J. 
reflects  upon  Wilmot's  Notes^  upon  Almon's  case  in  particular, 
and  upon  the  Chief  Justice  himself  (p.  149) : 

'Unless  then  every  sentence  in  this  book  (Wilmot's  Notes)  be 
oracular,  I  do  not  Know  why  I  am  to  pin  my  faith  upon  this 
dictum^  of  Chief  Justice  Wilmot.  The  book  itself  rested  in 
undisturbed  repose  ...  for  the  twenty-one  years  of  the  compiler's 
life,  after  his  retirement  from  the  bench,  and  for  ten  years  more 
after  his  death.  At  length  the  piety  of  a  relative  (Pietate  laudatus 
aut  exeusatiu  is  his  motto)  caused  the  book  to  be  printed  in  1802, 
from  which  time  it  continued  unnoticed  and  unknown  till  cited  b^ 
Sir  V.  Gibbs  in  the  case  of  Burdett  v.  Abbot,  in  which  case  too  it  is 
observable  that  neither  Lord  Ellenborough  nor  the  other  judges 
took  any  notice  of  it  in  pronouncing  judgment.  It  comes  before  us 
then  unauthenticated  b^  a  responsible  editor  and  unadopted,  indeed 
untried,  by  the  profession.  The  collector,  attentive  as  he  latterly 
was  to  character  and  ambitious  more  than  enough  in  his  style,  for 
years  of  leisure  declined  to  give  it  to  the  public.  The  particular 
article  moreover  in  which  the  dictum  appears  was  not  a  pronounced 
judgment  but  merely  notes  of  an  opinion  intended  to  have  been 
delivered — notes  taken  during  an  argument  which  was  never-com- 

{)leted  and  prepared  if  at  all  before  the  case  was  ripe  for  the 
brmation  of  an  opinion.  In  such  an  article  of  such  a  book  is  this 
dictum  found  that  is  to  decide  the  serious  and  important  question 
arising  upon  these  pleadings.' 

Mr.  Justice  Fletcher  proceeds  to  point  out  that  Wilmot  was  pro- 
moted by  a  cabinet  in  which  Lord  Mansfield  was  all-powerful,  and 
was  under  his  influence  and  direction  on  the  bench — that  the  right? 
of  juries  and  the  liberties  of  the  press  were  for  a  time  prostrated 
at  the  foot  of  Lord  Mansfield  as  Chief  Justice,  whose  character 
was  deeply  implicated  by  the  publication  of  Almon's  pamphlet — 
that  Wilmot  considered  this  attack  upon  his  friend  as  little  less 
than  sacrilege,  and  that  therefore  his  judgment,  if  one  had  been 
delivered,  might  have  been  biased — ^that  he  (Fletcher  J.),  when  he 
is  referred,  not  to  a  pronounced  judgment  but,  to  an  argument  pre- 
pared under  such  influence  and  in  such  temper,  will  not  consent  to 

is  in  the  Inner  Temple  library.  Moore  is  unable  to  reproduce  the  judgment  of 
Fletcher  J.  on  account  of  its  length,  and  with  reason,  for  it  appears  to  have  occupied 
nearly  five  hours  in  the  delivery  (p.  176  of  HatcheU's  Report).  There  is  a  brief 
memoir  of  Fletcher  J.  in  The  charge  of  the  Hon.  Wm.  Letcher  ...  to  the  grand 
jury  of  the  county  of  Wexford .  .  .  1 814,  as  reported  by  Mr.  Counsellor  HatcheU 
(Brit.  Mus.).  The  case  of  Taaffe  v.  DowneSj  so  far  as  it  relates  to  the  subject  of  attach- 
ment, is  referred  to  below  (p.  194*). 

^  This  refers  to  the  statement  (Rex  v.  Almon^  269)  that  the  issue  of  a  warrant  by 
a  judge  of  the  King's  Bench  is  a  judicial  act,  that  being  the  question  in  Tat^ffe  v. 
Doumes,    See  Airther  as  to  the  latter  ease,  p.  194,  ir\fra. 
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be  bound  by  it.  Finally  (p.  159)  the  learned  judge  refers  to 
Wilmot's  endeavours  to  ma^iify  the  judicial  authority,  and  his 
statement  (Rex  v.  Alman,  270)  that  the  principle  of  attachments  for 
libels  on  judges  is  to  keep  a  blaze  of  glory  round  them,  and  describes 
this  '  declamation '  as 

'  the  hasty  and  warm  ebullition  of  a  mind  fraught  with  arbitrary 
notions,  irritated  and  excited  by  a  severe  attack  upon  his  whole 
Court,  especially  upon  his  venerated  and  adored  Chief  Justice ;  and 
the  very  reverse  of  what  it  is  called :  a  considered,  digested,  ulterior 
opinion.' 

Mr.  Justice  Fletcher  does  not  question  the  correctness  of  Wilmot*s 
opinion  as  to  the  right  to  punish  libels  on  courts  by  attachment, 
and  this  was  not  necessary  for  his  purpose  in  Taaffe  v.  Dawned. 

Lord  Norbury  C.  J.,  in  his  judgment  in  the  same  case  ^,  thus 
refers  to  Chief  Justice  Wilmot : 

'  On  the  present  occasion  I  cannot  humiliate  that  great  man's 
memory^  by  entering  into  a  laboured  vindication  of  one  of  the 
purest  judicial  characters  that  ever  adorned  Westminster  HaU. 
There  Wilmot  has  ever  been  considered  elarum  et  venerabile  nomen 
...  In  the  volume  of  his  opinions,  so  often  quoted,  there  is  given 
a  great  legacy  to  learning  and  the  law.  But  in  the  history  of  Sir 
Eardley  Wilmot's  virtuous  and  laborious  life  he  has  left  what  is  still 
more  valuable  to  the  profession  and  to  the  world, — ^he  has  left  the 
most  perfect  model  of  a  learned,  upright,  and  constitutional  judge, 
which  those  who  succeed  him  shomd  be  zealous  to  imitate.  It 
never  was  even  insinuated,  whilst  he  lived,  that  he  was  a  servile 
adulator  or  dependent  on  any  superior,  or  that  he  was  guilty  of 
a  mean  and  vicious  solicitude  for  a  paltry  popularity.' 

In  considering  the  jurisdiction  to  punish  contempts  by  summary 
process,  certain  distinctions  between  the  various  kinds  of  contempt 
must  not  be  forgotten.  The  difference  between  disobedience  to  the  pro- 
cess  of  the  Court  by  a  party  to  an  action  and  contumelious  behaviour 
to  the  Court,  whether  shown  by  a  party  or  a  stranger,  is  an  obvious 
one.  The  latter  class  may  be  divided  into  contempts  in  the  face  of  the 
Court  and  contempts  committed  out  of  court,  and  there  is  a  further 
distinction  between  contempts  committed  by  parties  or  by  officers  of 
the  Court  and  those  committed  by  strangers.  There  can  be  no  question 
that  obedience  to  the  King's  writ  was  enforced  by  attachment  from 
time  immemorial,  and  in  later  times  this  I'emedy  was  extended  to 
enforce  a  rule  of  the  Court  K  The  first  adoption  of  the  summary 
jurisdiction  upon  contumelious  behaviour  in  its  different  phases  has 
not  been  clearly  traced,  but  instances  can  be  cited  to  illustrate  the 
early  practice,  and  it  will  be  the  object  of  the  present  paper  to  show 

*  Hatcheirs  report,  p.  316. 

^  Kelyng  (Chief  Justice,  1665-71)  first  applied  the  writ  of  attachment  to  enforce 
an  award  of  arbitration  {Forster  v.  Brunetti  (1696)  i  Salk,  83). 
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that  the  jurifldiction  in  the  case  of  a  libel  on  the  Court  by  a  stranger 
(the  offenoe  in  Almon's  case)  was  the  latest  to  be  established,  and 
that  no  recorded  instance  is  to  be  found  earlier  than  the  eighteenth 
century. 

On  reading  the  judgment  in  Bex  v.  Alman  one  is  struck  by  the 
fewness  of  authorities  cited  ^ ;  if  earlier  ones  are  to  be  found  they 
must  be  searched  for  independently,  for  neither  in  that  nor  in 
subsequent  cases  is  there  any  reference  to  earlier  authority  on  the 
power  of  a  common  law  court  to  punish  libels  on  itself  by  summary 
process.  Taking  Wilmot's  proposition  that  *  the  issuing  of  attach* 
ments  by  the  supreme  courts  of  justice  in  Westminster  Hall  for 
contempts  out  of  court  stands  upon  the  same  immemorial  usage  as- 
supports  the  whole  fabric  of  the  common  law/  and  confining  the 
question  for  the  present  to  libels  on  the  Court,  which  may  have 
indirectly  the  effect  of  impeding  the  course  of  justice  by  bringing 
the  administration  of  the  law  into  disrepute, — what  authorities 
were  there  when  Wilmot  wrote  for  the  punishment  of  such  libels  by 
attachment  1 

In  Se  Bead  and  Huggonttm  and  the  Si.  James'i  Evening  Poet  (1749, 
2  Atk.  469)  Lord  Hardwicke,  in  deciding  that  it  was  a  contempt 
to  libel  persons  in  connexion  with  a  cause  in  Chancery  to  which 
they  were  parties,  referred  to  '  scandalizing  the  Court '  as  one  form 
of  contempt,  and  mentioned  the  case  of  Rakes  the  printer  of  the 
Gloucester  Journal,  committed  for  a  libd  on  certain  Commissioners 
who  were  holding  a  judicial  inquiry  K  Lord  Hardwicke  does  not 
here  refer  to  the  jur^iction  to  punish  libels  summarily  as  con- 
tempts as  firmly  established,  but  rather  seems  to  treat  the  point  as 

^  Bolrojd  J.  is  under  a  misapprehension  when  he  says  in  iZts  t.  Daviaon  (1821) 
4  B.  ft  Aid.  at  p.  357,  23  R.  B.  302 :  'All  the  cases  on  this  subject  with  respect  to  the 
power  of  courts  of  record  to  fine  and  imprison  for  contempt  are  coUected  together  very 
ably  by  Mr.  Justice  Wilmot  with  a  view  to  a  judicial  opinion  in  2^  King  t.  Alnum.* 
One  of  the  few  cases  cited  by  Wilmot  is  that  of  Sparks  r.  MarHn  (1669)  i  Vent,  i,  in 
which  it  was  held  that  the  Court  of  Admiralty,  though  not  a  court  of  record,  might 
punish  resistance  to  process  and  might  fine  and  Imprison  for  a  contempt  in  /ocitf. 
Wilmot  {Rex  r.  Ahnon,  254)  cites  this  case  to  prove  his  statement  that  It  is  a  necessary 
incident  to  erexy  court  of  justice,  whether  of  record  or  not,  to  fine  and  imprison 
for  contempt  in  facie.  But  there  is  high  authority  to  show  that  a  court  not  of  record 
has  no  power  at  common  law  to  fine  or  imprison  (see  11  Rep.  43  b,  44  a;  2  Hawk. 
P.  C.  Gh.  I,  s.  14 ;  Black.  Com.  iii.  24).  The  report  of  Sparks  ▼.  MarHn  shows  that 
Wyndham  and  Moreton  JJ.  were  not  present  when  judgment  was  giTcn,  but  that 
the  former  concurred  on  the  case  being  put  to  him  afterwards  by  Eelyng  C.  J.  The 
last  named  judge  is  well  known  to  have  stretched  the  powers  of  the  court  beyond 
.  due  limits  ;  he  was  severely  censured  by  the  House  of  Commons  for  intimidating 
juries  (Com.  Joum.  (1667)  ix.  35-37).  Sparks  v.  Martin  seems  opposed  to  ThonUinactCa 
case  (1605)  12  Bep.  104,  which  was  not  referred  to  by  Kelyng. 

'  This  case  does  not  seem  to  have  been  reported,  but  the  solicitor  for  one  of  the 
parties  was  committed  '  for  his  ill  practice  and  contempt  of  this  Court  in  causing 
the  libel  to  be  inserted  in  the  Gloucester  Journal  *  (Be  Ingles  (1740}  Sand.  Chan. 
Ord«  552).  The  case  of  Dodd  (1736)  Sand.  Chan.  Ord.  538-42,  where  a  news-collector 
was  committed  for  a  libel  on  the  Court  of  Chancery  appearing  in  the  Daily  Post, 
may  also  be  referred  to.  It  is  believed  that  this  Is  the  earliest  recorded  case  of 
the  committal  of  a  stranger  by  the  Court  of  Chancery  for  a  libel  on  itself. 
VOL.  XXIV.  0 
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a  neiv'  one.  In  ihe  absence  of  earlier  authority  it  would  seem  that 
the  jurisdiction  of  the  Court  of  Chancery  to  commit  a  stranger  for 
a  libel  upon  itself  was  of  modem  growth,  but  in  any  case  the 
existence  of  a  jurisdiction  in  Chancery  to  commit  summarily  for 
contempt,  which  probably  had  its  origin  in  the  delegation  to  the 
Chancellor  of  the  royal  prerogative  ^,  would  not  be  sufficient  to  prove 
a  similar  jurisdiction  in  the  Court  of  King's  Bench,  and  Mr.  Justice 
Wilmot  does  not  refer  to  any  Chancery  cases  ^ 

Beginning  with  the  latest  common  law  authority  which  might 
have  been  cited  in  Almon's  case,  we  find  that  in  1731,  on  a  rule  to 
show  cause  why  an  attachment  should  not  be  granted  against  two 
persons  for  a  libel  on  the  Court  of  King's  Bench, '  the  Court  said 
that  it  was  beyond  all  question  that  attachments  have  been  granted 
in  these  cases,  and  piurticularly  mentioned  Dr.  Middleton's  case, 
where  it  was  so  done  \* 

The  language  here  used  by  Lord  Raymond  C.  J.  indicates  that 
there  was  no  well  established  practice.  In  the  case  he  refers  to, 
a  rule  nisi  for  attachment  was  obtained  against  one  Wiatt  for 
publishing  a  libel  on  the  Song's  Bench  y  The  defendant,  in  moving 
to  discharge  the  rule,  alleged  that  he  had  published  in  ignorance  of 
the  libel,  and  that  Dr.  Middleton  was  the  author.  The  next  term 
Dr.  Middleton  appeared  and  confessed  the  authorship.  The  rule 
was  discharged  against  the  publisher,  and  Dr.  Middleton  was  com- 

1  See  Spenoe'8  Equitable  Jurisdiction  (1846)  p.  354,  addl.  note  (2).  Cues  of 
contempt  on  the  servioe  of  prooess  punished  by  the  Court  of  Chancery  are  found  at 
the  end  of  tiie  sixteenth  century  (see  Cary,  131,  137),  and  the  earliest  rules  for  the 
punishment  of  contempts  on  the  service  of  process  are  those  of  Lord  Bacon  (Ordera 
of  1619,  No.  77,  Sanders,  Chan.  Ord.  119).  In  still  earlier  times  there  are  numerous 
cases  of  punishment  of  contempts  of  the  Court  of  Chancery  by  the  Star  Chamber, — 
so  numerous  indeed  as  to  suggest  that  the  exercise  of  the  most  part  if  not  the  whole 
of  this  jurisdiction  was  originally  assigned  to  the  sister  Court,  in  other  words,  to  a 
branch  of  the  Council  distinct  from  the  Chancery  (see  J.  B.  W.  Chapman's  last  of 
proceedings  in  the  Court  of  Star  Chamber  preserved  in  the  Public  Becord  Office, 
vol.  i.  A.D.  1485-1558,  patsim).  In  Henry  YIII's  reign  the  Star  Chamber  punished 
an  assault  on  the  plaintifTs  servant  who  had  served  a  Chancery  injunction  (lb.  aaiX 
and  in  the  following  reign  the  same  Court  entertained  proceedings  *  for  contempt 
of  Chancery  writs*  (ib.  371).  The  Star  Chamber  intervened  in  Chancery  cases  of 
libel  down  to  its  last  days ;  in  6  Charles  I  persons  were  fined,  pillocied,  and 
imprisoned  by  the  Star  Chamber  for,  itUer  alia,  presenting  a  petition  to  the  King 
alleging  that  the  Lord  Keeper  had  made  an  unjust  decree(vlM.-Gen.  v.  Norton  (1630) 
Star  Chamber  Rep.,  Rushworth  Collections,  Pt  ii,  App.  39) ;  and  the  same  year 
one  Jones  was  committed  and  fined  by  the  same  Court  for  a  libel  on  a  master  in 
chancery  (AH.-Oen.  v.  Jones  (1630)  ib.  31).  And  as  to  the  exercise  of  criminal 
jurisdiction  by  the  Star  Chamber  in  aid  of  the  Court  of  Chancery,  see  ftirther 
Spence's  Equitable  Jurisdiction,  i.  351,  689,  691 ;  Acta  Cancellariae,  607^  697,  755. 

'  Atkin^s  second  volume  containing  Re  Read  and  Huggonaon  was  not  published  when 
the  judgment  in  Rex  v.  Almon  was  written. 

'  Anon.  (1731)  a  Bam.  K.  B.  43. 

*  Rex  V.  Wiatt  (1723)  8  Mod.  123  ;  and  see  Rex  v.  Middleton,  Fort.  aoi.  The  reports 
state  that  the  libel  was  against  a  Doctor  of  Divinity,  but  it  is  clear  that  attachment 
would  not  have  been  granted  in  the  case  of  a  libel  on  a  private  individual.  The 
libel  in  fact  contained  expressions  reflecting  on  the  Court,  and  the  case  is  so  indexed 
in  the  Table  to  8  Mod.,  sub  tit  Attachment,  and  in  15  Vin.  Abr.  (p.  90,  pi.  3).  The 
report  in  8  Mod.  states  that  Dr.  Colbatch  was  similarly  punished  the  same  term. 
Cf.  the  articles  *  Conyers  Middleton '  and  *  John  Colbatch '  in  Diet  Nat  Biog. 
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mitted  until  further  conaideration  of  the  matter.  A  few  days  after- 
wards the  Doctor  was  brought  into  court  and  fined  £50  and  bound 
to  his  good  behaviour  for  a  year.  It  will  be  noticed  that  the 
sentence  was  based  on  the  respondent's  confession ;  whether  it  was 
regular  to  grant  an  attachment  in  such  a  case  is  a  point  to  be  con-^ 
sidered  later. 

In  1722  an  attachment  was  granted  against  John  Bolton,  olerk^ 
for  contemptuous  words  respecting  the  warrants  of  the  Chief  Justice 
of  the  King's  Bench  spoken  at  a  meeting  of  his  parishioners  in  the 
churchyard,  and  in  1721  one  Barber  was  attached  for  contemptuous 
words  of  the  same  Court  in  a  speech  to  the  Common  Council  of 
London  \ 

In  1720  one  Wilkins,  having  confessed  himself  guilty  of  publish* 
ing  a  libel  upon  the  King's  Bench,  was  committed,  fined,  and  ordered 
to  give  security  for  his  good  behaviour  ^ ;  and,  apart  from  slanders 
on  the  Court  upon  service  of  process,  which  stand  on  another  foot- 
ing, this  appears  to  be  the  earliest  recorded  case  in  which  the  Court 
punished  by  summary  process  a  libel  or  slander  on  itself,  uttered  by 
a  stranger  K  In  an  Appendix  to  the  Keport  of  the  Select  Committee 
in  Burdett's  case,  to  which  we  have  ah*eady  referred  ^,  is  a  collection 
of  precedents  of  commitments  for  contempt  by  courts  of  justice,  and 
the  iadustry  of  the  Committee  was  able  to  discover  only  one  case  of 
libel  on  the  Court  unconnected  with  the  service  of  process  in  which 
a  summary  procedure  was  supposed  to  have  been  applied,  before 
Wilkins'  case  in  1720,  and  that  is  the  case  of  John  de  Northampton, 
an  attorney  of  the  King's  Bench,  in  18  Edward  III,  to  which  further 
reference  will  be  made  *.    The  gap  is  remarkable. 

Hawkins,  in  his  Pleas  of  the  Crown,  in  specifying  the  incidents 
of  courts  of  criminal  jurisdiction,  lays  it  down  that  such  courts, 
being  also  courts  of  record,  may  fine  for  contempts  in  the  face  of 
the  court,  and  *  it  is  said '  that  they  (the  court-leet  excepted)  may 
also  imprison  for  such  contempts;  but  he  says  nothing  here  of 
a  power  to  fine  or  imprison  for  contempts  done  out  of  courts 
Under  the  heading  '  Attachment '  he  tells  us  ^  that  if  a  contempt  be 

^  These  two  cases  are  noted  in  Appendix  E  to  the  Report  of  the  Select  Committee 
in  Burdett's  case  (1810)  8  How.  St.  Tr.  14,  referred  to  at  p.  184,  supra.  Barber's  case 
is  reported  in  i  Stra.  444.  It  seems  clear  that  slanders  on  the  Court  unconnected 
with  the  service  of  process,  of  which  these  two  cases  are  examples,  are  on  the  same 
footing  as  libels  with  regard  to  the  mode  of  procedure  to  punidi  them. 

'  Report  of  Select  Committee,  App.  £,  referred  to  in  the  last  note.  Dr.  Colbatch 
(see  note  4,  p.  190^  was  alleged  to  be  the  author  of  the  libel  in  this  case. 

'  Disrespectful  language  of  the  Court  on  the  service  of  its  process  may  be  dlstin> 
guished  from  slander  or  libel  on  the  Court  unconnected  with  such  service,  in  that 
the  former  is  a  direct  Impediment  to  the  course  of  justice,  whereas  the  latter  can 
only  operate  indirectly  and  in  some  cases  (e.  g.  where  the  proceeding  to  which  it 
relates  is  concluded,  as  in  Reg,  v.  Oray  [1900]  2  Q.  B.  36)  can  only  affect  the  general 
administration  of  justice  apart  from  any  particular  proceeding. 

*  See  Part  II,  infra.  •  a  Hawk.  P.  C,  ch.  i,  s.  15. 

*  lb.,  ch.  32,  8.  I. 
0  3 
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done  by  a  person  not  present  in  court,  a  role  to  attend  and  answer 
or  a  rule  nisi  for  attacliment  will  be  made ;  or  if  the  offence  be  of 
a  very  exorbitant  nature,  as  for  words  of  contempt  of  the  Court 
itself,  an  attaehment  will  be  granted  without  any  rule  to  show 
cause.  The  only  references  in  the  first  edition  of  the  work 
(1716-1721)  were  to  cases  of  disrespectful  words  on  the  service 
of  process.  Some  of  the  later  editions  refer  to  the  case  of  Bex  v. 
JTiait  (1723),  mentioned  above.  In  dealing  with  attachments  for 
'  contemptuous  words  or  writings  concerning  the  Court,'  Hawkins 
says ^ :  'It  seems  needless  to  put  any  instances  of  this  kind  which 
are  generally  so  obvious  to  conmion  understanding,  and  therefore 
I  shall  only  observe  that  sometimes  attachments  have  been  granted 
for  contemptuous  words  concerning  the  rules  of  the  court  without 
making  any  rule  to  show  cause  why  such  attachments  should  not 
be  granted,  because  it  would  be  vain  to  serve  him  with  a  second 
rule  who  has  despised  the  first.*  In  the  first  edition  the  only  refer- 
ence is  to  a  case  of  disrespectful  words  on  the  service  of  process ;  in 
some  of  the  later  editions  the  case  of  Rex  v.  Barber  (1721),  men- 
tioned above,  is  referred  to.  So  that,  with  the  exception  of  cases 
decided  in  1721  and  1723,  Hawkins  quotes  no  authority  for 
the  jurisdiction  to  punish  strangers  for  libels  on  the  Court  by 
attachment. 

Blackstone  '  includes  under  contempts  punishable  by  attachment 
*  speaking  or  writing  contemptuously  of  the  Court  or  Judges  acting 
in  their  judicial  capacity,'  but  he  cites  no  authorities. 

Where  Hawkins,  Wilmot,  and  Blackstone  have  failed  to  cite 
authority,  we  may  reasonably  conclude  that  none  is  to  be  found. 
It  will  be  observed  that  Wilmot  J.  does  not  refer  to  the  reported 
cases  of  1721,  1723,  and  1731,  which  seems  to  show  that  the  value 
he  placed  upon  them  as  authorities  was  inconsiderable. 

Chief  Justice  Qilbert,  in  his  History  of  the  Court  of  Common 
Pleas  ',  suggests  that  commitment  for  contempt  was  derived  from 
the  Statute  of  Westminster  H  (13  Edward  I),  c.  39,  which  provides 
that  if  the  sheriff's  baiUffs  testify  that  they  cannot  execute  the 
King's  precept  because  of  the  resistance  of  some  great  man,  the 
sheriff  is  to  go  in  person  to  do  execution ;  and  if  he  find  his  bailiffs 
&lse  he  shall  punish  them  by  imprisonment,  and  if  he  find  them 
true  he  shall  punish  the  resisters  by  imprisonment,  from  whence 
they  shall  not  be  delivered  without  the  King's  special  command- 
ment ;  and  the  sheriff  is  to  certify  to  the  Court  the  names  of  the 
resisters,  and  by  a  writ  judicial  they  shall  be  attached  by  their 

*  a  Hawk.  P.  C,  ch.  aa,  a.  36.  >  Commentaries,  iv.  385. 

'  isted.  (1737)1  p.  ao- 
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bodies  to  appear  at  the  Kings  Court,  and  if  they  be  convict  of 
such  resistance  they  shall  be  punished  at  the  King's  pleasure ;  and 
the  King  reserves  the  assigning  of  the  punishment  specially  to 
himself.  Wilmot  J.  ^  considers  that  attachments  did  not  take  their 
rise  from  this  statute,  which  he  says  only  empowers  the  sheriff  to 
imprison  persons  resisting  process  and  has  nothing  to  do  with 
giving  courts  of  justice  power  to  vindicate  their  own  dignity,  and 
Blackstone  takes  the  same  view  ^.  The  statute,  however,  is  in- 
structive on  the  subject  of  attachment  The  sheriff  is  to  arrest  and 
imprison  the  offender,  who  is  to  be  brought  before  the  King's  Court 
by  a  writ  of  attachment,  and  if  he  be  '  convict '  he  is  to  be  punished, 
llie  word  *  convict,'  it  would  seem,  is  equivalent  to  'convicted  in 
the  ordinary  course  of  law,'  for  there  is  no  suggestion  of  any  other 
form  of  conviction  where  the  word  'convict '  or  ' attainted '  is  used 
in  the  statutes  of  the  period  ^ 

Blackstone  refers  to  attachment  as  the  method  immemorially 
used  by  the  superior  courts  of  justice  of  punishing  contempts,  and 
states  that  the  process  must  necessarily  be  as  ancient  as  the  laws 
themselves^.  To  prove  the  antiquity  of  'attachment  in  general' 
he  refers  to  two  authorities  only^  The  first  is  Year  Book  20 
Henry  YI.  37,  where  an  attorney  was  taken  under  an  attachment 

^  Rex  ▼.  Abnon,  253.  *  Commentaries,  !▼.  286. 

'  Cf.  Stat.  West,  II  (13  Edw.  I),  cc  1 1,  12,  34,  36.  37,  38,  44.  '  Attainted '  is  used 
as  synonymous  with  '  convicted,*  as  in  c.  34,  the  former  being  the  equivalent  for 
'  atteint '  when  the  statute  is  in  French  and  the  latter  for  '  convictus  *  when 
the  statute  is  in  Latin.  '  Atteint '  is  used  in  the  Stat.  Weat  1(3  Edw.  I),  c.  29  (stiU 
in  force),  providing  for  the  punishment  of  *  any  seijeant  pleader  or  other  who  shall 
do  any  manner  of  deceit  or  collusion  in  the  King's  Court,  and  thereof  be  attainted.* 
(See  the  cases  under  this  statute  cited  by  Coke,  2  Inst  215-7.)  The  same  word 
'atteint'  is  used  in  25  Edw.  Ill,  stat.  5,  c  2,  upon  which  Coke  (3  Inst.  12) 
remarks  :  '  This  word  (attaint)  necessarily  implieth  that  he  be  proceeded  with  and 
attainted  according  to  the  due  course  and  proceedings  of  law,  and  not  by  absolute 
power  or  by  other  means  as  in  former  times  had  been  used.'  Coke  does  not  expUdn 
the  last  clause  of  this  sentence,  which  it  is  submitted  must  refer  to  an  illegal  exercise 
of  power  and  not  to  a  mode  of  procedure  sanctioned  by  the  common  law.  See 
also  2  Inst.  37  and  i  Inst.  s.  745.  For  other  instances  of  the  use  of  the  word  '  attaint ' 
see  Stat.  West.  I  (3  Edw.  I),  cc.  i,  9,  15,  20,  24,  31,  32,  37,  and  cf.  the  expression 
*  indicted,  arraigned,  tried  and  attainted  '  in  the  Act  39  i  40  Geo.  Ill,  c.  93. 

Lambard  in  his  Archeion,  written  in  1591  (pp.  171-2),  referring  to  certain 
offences  punishable  in  the  Star  Chamber  by  statute,  thus  indicates  the  only  forms 
of  trial  at  law :  <  And  thus  by  the  benefit  of  these  two  statutes  the  judicial 
handling  of  these  eight  offences  which  before  did  proceed  as  I  partly  touched  either 
by  way  of  indictment  or  action,  may  now  be  performed  wiUiout  any  inquest  or 
verdict,  even  by  the  only  (L  e.  *  mere ')  examination  either  of  competent  witnesses, 
of  the  iwrties  themselves,  or  of  both  ;  a  course  which  was  never  before  permitted  by 
the  common  law  of  the  realm  wherein  no  trial  was  allowed,  but  that  only  per  legale 
judicium  parium,  as  the  great  Charter  itself  plainly  doth  acknowledge.' 

Cf.  the  statute  52  Hen.  Ill,  c  3,  providing  punishment  by  fine  for  thpse  who 
obstruct  the  execution  of  attachments,  Ac,  and  see  the  cases  in  21  Edw.  I  and 
3  Edw.  II,  referred  to  at  p.  197,  infra. 

*  Commentaries,  iv.  283,  286.  The  fourth  volume  of  the  Commentaries  was 
published  in  1769,  four  years  after  Rezv,  Ahnon,  The  author  had  submitted  the 
proofs  of  part  of  the  work  to  Mr.  Justice  Wilmot  (Wilmot's  Memoirs,  201). 

s  Commentaries,  iv.  288. 
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to  answer  for  issuing  a  capiM  of  which  there  was  no  original  Upon 
examination  he  confessed  the  offence,  and  was  sent  to  the  Fleet ; 
afterwards  he  came^to  the  Court,  and  was  put  to  his  fine  and 
received  judgment  that  he  be  struck  off  the  roll ; — an  instance 
apparently  of  the  exercise  by  the  Court  of  a  statutory  jurisdiction 
over  its  own  officer  ^.  The  other  case  is  in  Year  Book  %%  Edward 
lY.  29,  where,  upon  a  prohibition,  an  attachment  issued  to  enforce 
obedience  to  a  writ  requiring  the  Ordinary  of  St  Albans  to  assoilize 
a  party  who  was  excommunicate.  Here  tiie  process  was  applied  to 
enforce  obedience  to  the  King's  writ  in  a  civil  action. 

The  earliest  statute  in  which  the  full  form  of  procedure  by 
attachment,  examination  on  oath,  committal,  and  fine  is  prescribed 
in  the  case  of  contempt  is  43  Elizabeth,  c.  6,  s.  i  of  which  provides 
for  the  punishment  in  this  manner  of  a  sheriff  who  makes  a 
warrant  without  the  authority  of  a  writ,  and  all  procurers  thereof. 
This  Act  seems  to  provide  a  summary  process  for  a  case  which 
previously  would  have  been  the  subject  of  an  action  by  writ  of 
deceit  under  the  Statute  of  Westminster  I  (3  Edward  I),  c.  29 '. 

The  origin  of  attachment  is  traced  in  the  judgment  of 
Fletcher  J.  in  Taaffe  v.  Bowna^.  The  action  was  brought  against 
the  Chief  Justice  of  the  ELing's  Bench  in  Ireland  for  assault  and 
false  imprisonment.  The  defendant  pleaded  that  the  plaintiff  was 
arrested  under  a  warrant  issued  by  the  defendant  as  Chief  Justice, 
and  it  was  contended  on  the  defendant's  behalf  that  no  action  lay 
against  him  for  an  act  done  in  his  office  of  judge.  The  plaintiff 
demurred  on  the  ground  that  the  defendant's  plea  showed  no  cause 
for  the  arrest.  The  demurrer  was  overruled  by  the  majority  of  the 
Court,  Fletcher  J.  dissenting,  and  in  his  judgment  the  latter  draws 
a  distinction  between  the  judicial  and  the  ministerial  acts  of  a 
judge.  On  the  subject  of  attachment  he  says^  that  the  judges  of 
the  Aula  Regis  issued  their  process  for  bringing  any  person  before 
them  who  should  be  found  to  have  broken  the  King's  peace  or  who 
should  appear  disposed  to  break  it.  '  What  was  the  process  1  It 
was  a  prerogative  writ  of  the  King  to  preserve  the  peace  and  enforce 
obedience  to  all  orders  of  that  high  tribunal — the  process  of  attach- 
ment, introduced  and  borrowed  from  the  Norman  laws — and  this 

^  The  statute  4  Hen.  IV,  e.  18  enables  the  justices  at  their  discretion  to  put  an 
attorney  out  of  the  roll  for  misconduct,  after  examination.  See  also  Stat.  West  I, 
c.  29,  which  provides  for  the  punishment  by  imprisonment  and  fine  (see  2  Inst. 
168,  216)  of  deceit  or  collusion  in  the  King's  Court  if  the  person  charged  '  thereof 
be  attainted  '  (see  note  3,  p.  193,  EUpra),  The  proceeding  under  this  statute  was  by 
action  of  deceit  (4  Inst,  xoa  ;  AU^b^  v.  Colby  (1625)  ^^^  J<^  ^4)»  <^d  although  this 
statute  might  hare  applied,  the  present  case  seems  rather  to  have  been  under 
4  Hen.  rv,  c  18. 

■  See  last  note.  *  Referred  to  at  p.  187,  t/upra. 

*  Hatcheirs  Report^  p.  118  (see  note  4,  p.  186,  SMpra), 
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was  the  process  of  the  Aula  Regis.  Why  was  it  resorted  to  by 
them  ?  Because  disobedience  of  their  orders  was  a  contempt  of  the 
King  himself  whose  ministers  they  were.  Their  authority  being  in 
fact  a  delegation  of  that  of  the  King,  extended  to  all  parts  of  the 
realm ;  and  they  issued  their  process  against  all  persons  who  broke 
the  peace  or  were  likely  to  break  it.  By  the  Norman  law  it  was 
established  that  nothing  could  be  done  but  by  the  King's  writ. 
This  practice  was  introduced  into  the  English  law,  and  if  tlie  person 
to  whom  such  writ  was  directed  neglected  to  obey  it,  the  n^lect 
was  termed  a  contempt  of  the  King's  authority  and  an  attachment 
issued  to  punish  the  person  guilty  of  it.  And  here  was  the  true 
origin  of  attachments.  It  was  a  prerogative  process  derived  from 
a  presumed  contempt  of  the  King's  authority. ...  As  a  proof 
that  I  have  truly  traced  the  origin  of  attachment  I  shall  cite  the 
words  of  the  ancient  writ  '*  De  homine  replegiando "  from  the 
Registrum  Brevium:  ''Nisi  captus  est  per  speciale  preoeptum 
nostrum  vel  capitalis  justiciarii  nostri,  &c.,  quare  secundum  con- 
suetudinem  Angliae  non  sit  replegiabilis,"  evidently  alluding  to 
cases  of  persons  attached  by  the  King  or  the  Chief  Justiciary  before 
the  division  of  the  Courts,  for  contempts,  who  were  not  replevisable 
or  bailable :  a  power  possessed  by  the  Chief  Justiciary  as  the  repre- 
sentative of  majesty  in  the  Aula  regia  and  afterwards  on  the  division 
of  the  courts  distributed  and  bestowed  by  Statute  W.I.,  ch.  5  (#ic),upon 
the  justices  of  the  several  newly  •constituted  courtsi  as  is  stated  by 
Fitdierbert,  N.  B.  152  (2  Hale's  ed.),  in  the  passage  cited  by  Qilbert 
and  commented  upon  by  Wilmot^;  and  accordingly  persons  so 
committed  by  any  of  those  parties  for  a  contempt  are  not  at  this 
day  bailable  by  any  other  authority,  being,  as  it  were,  committed 
in  execution  and  punishment  of  the  contempt.  Such  was  the  case 
of  persons  dedarod  by  the  writ  not  to  be  replevisable— persons 
committed  by  the  special  command  of  the  King  or  the  Chief 
Justiciary  presiding  in  the  Aula  regia  by  attachment,  which  was 
the  process  of  that  court,  where  its  origin  may  be  traced  and  is  to 
be  found'.'  Had  this  account  been  presented  to  Wilmot  J.  there 
is  no  reason  to  suppose  that  he  would  have  declined  to  accept  it  as 
correct,  though  differing  from  Fletcher  J.  as  to  the  issuing  of  a 
vrarrant  being  a  j  udicial  act.  But  the  question  remains,  as  pointed  out 
by  Bosanquet  J.  in  Miller  v.  Knox  ^:  '  What  are  those  particular  cases 
in  which  the  punishment  by  attachment  for  contempt  has  been 
sanctioned  by  immemorial  usage?'  and  this  may  be  supplemented 
by  the  further  question :  What  was  the  natui-e  of  the  procedure 

^  Bex  ▼.  Abnon^  253. 

*  Gf.  PoUook  ft  Maitland,  Hist  £ng.  Law,  ii.  583 ;  and  see  referenoes  to  contempt 
of  the  Sling's  writs  and  orders  in  the  Leges  Henrici  Primi,  x.  i ;  xiii.  i. 
'  (1838)  4  Bing.  N.  0.  at  p.  606,  44  B.  B.  797,  798. 
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in  such  cases  1  Should  it  appear  that  in  cases  of  contumelious 
contempts  (which  for  the  present  purpose  may  be  allowed  to  include 
all  contempts  except  mere  disobedience  to  the  King's  writ  or  neglect 
of  duty  by  officers  of  the  Ciourt),  attachment  was  only  a  process  for 
bringing  the  accused  before  the  Court,  and  that  if  he  denied  the 
offence  he  could  claim  trial  by  a  jury,  the  procedure  in  such  cases 
was  no  other  than  according  to  the  ordinary  course  of  law. 

It  is  certain  that  at  one  time  a  jury  was  summoned  to  try 
questions  of  contumelious  contempt.  Hale,  in  his  Discourse  con- 
cerning the  Courts  of  King's  Bench  and  Common  Pleas  ^,  refers  to 
suits  by  bill  at  large  in  the  King's  Bench  which  were  anciently 
practised  by  that  Court  but  had  been  long  disused.  He  says  thi^ 
these  suits  were  for  the  most  part  for  contempts,  deceits,  and  tres- 
passes upon  the  case,  &c.,  and  one  of  the  instances  he  gives  is  in 
30  Edwa^  in '  of  a  man  attached  by  bill  to  answer  to  the  King 
and  a  party  for  an  assault  committed  on  the  plaintiff  when  he  came 
to  prosecute  a  suit  in  the  King's  Bench.  This,  then^  appears  to 
have  been  the  procedure  for  punishing  contempts  of  that  description 
in  early  times — ^an  attachment  by  bill  to  bring  the  defendant  before 
the  Court,  where  the  question  was  tried  in  ordinary  course  of  law. 
Upon  a  verdict  of  guilty  the  judgment  was  that  the  defendant  be 
taken  to  satisfy  the  Kix^  for  his  fine,  and  upon  finding  pledges  by 
recognizance  for  the  payment  he  was  discharged  ' ;  actual  imprison- 
ment was  rare,  at  any  rate  in  the  thirteenth  century  \  The  form 
of  judgment  was  similar  in  the  reign  of  Elizabeth.  John  Mucklow, 
a  juror,  for  having  in  his  possession  a  certain  box  of  preserved 
barberries  and  sugar  called  sugar  candy  and  sweet  roots  called 
liquorice  when  he  retired  to  consider  the  verdict  with  his  brother 
jurors,  was  committed  to  the  Fleet  until  he  should  have  made 
a  fine  with  the  Queen;  «nd  afterwards  being  brought  to  the 
bar  he  prayed  to  be  admitted  to  make  a  fine  and  was  so  admitted 
by  pledges  and  the  fine  was  affeered  by  the  justices  at  twenty 
shillings  ^  The  procedure  in  this  case  appears  to  have  been 
summary,  a  juror  as  a  ministerial  officer  being  under  a  special 
disciplinary  jurisdiction  ^. 

Lord  EUesmere,  in  his  Office  of  the  Lord  Chancellor^,  after 
referring  to  Magna  Carta,  c.  29,  and  the  statutes  5  Edward  III,  c.  9, 
25  Edward  IH,  st.  5,  c.  4,  and  28  Edward  III,  c.  3,  continues : 

*  HargraTe's  Tracts,  363. 

'  T.  B.  Lib.  Ass.  zxx.  14.    Ct  BrtOmrCB  eaae,  ib.  zxzix.  i. 
^  Lambard,  Eirenaroha  (ed.  of  1619),  573,  574. 
«  Pollock  and  Maitland,  Hist.  £ng.  Law,  ii.  516. 

*  WeUden  ▼.  Elkington  (1578),  Plowden,  519  a. 

*  2  Hawk.  P.  C.  ch.  2a,  ss.  12-19. 
'  P*ge63. 
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»  ■         I  I  ■    ■      II  ■   - mil.  ■■■  ■  ■  I  ,  .  ,  .J 

'  By  these  statutes  it  seemeth  that  neither  the  King,  Council,  nor 
Chancellor  might  not  attach  imprison  banish  or  put  to  death  any 
man  nor  seize  his  lands  nor  goods  or  cause  him  to  answer  but  upon 
indictment  presentment  or  original'; 

and  the  author  proceeds  to  show  how  the  jurisdiction  of  the 
Council  and  the  Chancery  came  to  be  acknowledged  in  cases  where 
the  suitor  had  no  remedy  at  common  law. 

It  is  easy  to  see  that  if  attachment  was  originally  a  means  of 
enforcing  the  process  of  the  Court,  it  might  be  applied  to  punish 
an  obstruction  to  the  service  of  process  as  a  contempt  of  the  King's 
writ.  Wilmot  J.  suggests  the  question  ^  whether  the  King's  judges 
are  not  entitled  to  the  same  protection  from  a  libellous  attack  as 
a  bailiff's  follower  who  is  called  a  rogue  and  abused  on  serving 
the  process  of  the  Court.  It  would  seem  from  the  following  cases 
that  in  early  times  contemptuous  conduct  on  the  service  of  process 
was  punished  after  conviction  by  a  jury  and  not  by  a  summary 
procedure.  In  21  Edward  I,  A  brought  the  'attachment  on 
prohibition '  against  W  and  Isabel  his  wife  on  the  King's  behalf. 
W  was  charged  with  trampling  the  prohibition  under  his  feet  on 
being  served  with  it  and  upon  his  denying  the  contempt  the  question 
was  to  be  tried  by  a  jury  ^.  In  3  Edward  II,  the  fact  that  a  man 
on  receiving  a  writ  of  prohibition  threw  it  on  the  ground  *  in  con- 
tempt of  our  Lord  the  King'/  was  found  by  a  jury  K  In  a  later 
passage  of  his  judgment  ^  Wilmot  J.  thus  distinguishes  the  principles 
which  apply  on  abusing  a  process  server  and  on  libelling  the 
Court: 

'  The  principle  upon  which  attachments  are  granted  in  respect  of 
bailiffs  is  to  facilitate  the  execution  of  the  law  by  giving  a  summary 
and  immediate  redress  and  protection  to  the  persons  who  undertake 
it. . . .  But  the  principle  upon  which  attachments  issue  for  libels 
upon  Courts  is  of  a  more  enlarged  and  important  nature — ^it  is  to 
keep  a  blaze  of  glory  around  them  and  to  deter  people  from 
attempting  to  render  them  contemptible  in  the  eyes  of  the  public  ^' 

^  Rex  V.  Almon,  a  68. 

*  Year  Books  hj  Horwood,  ai  &  aa  Edw.  I,  p.  94. 

'  Plaeitonun  Abbreyiatio,  p.  308,  rot.  35,  and  see  Stat.  West  II,  c.  39,  referred  to  at 
p.  19a,  8upra,  The  jurisdiction  to  punish  such  contempts  summarily  was  established 
later,  though  it  may  be  difficult  to  assign  the  date.  Cf.  Bacon's  Chan.  Orders  of 
1619,  No.  77  (Sanders,  Chan.  Ord.  119). 

*  Rex  w.  Ahnon,  370. 

*  If  the  phrase  be  thought  to  savour  too  much  of '  the  right  divine  of  kings '  and 
the  lustre  conferred  upon  their  representatives  the  judges,  it  may  be  answered 
that  the  fundamental  idea  is  tlie  same  as  when  we  say  that  in  the  interest  of  the 
public,  for  whose  benefit  the  Courts  exist,  the  Judges  must  be  treated  with  proper 
respect.  The  Judges  represent  the  King  and  the  Ring  represents  his  people.  He 
stiU  administers  justice  for  the  benefit  of  his  subjects,  but  on  less  arbitrary  lines 
than  in  the  eleventh  century  and  by  delegating  his  powers  to  the  Judges ;  and  the 
same  reason  that  rendered  it  necessary  to  prevent  obstruction  to  the  course  of 
justice  when  the  King  sat  to  administer  it  in  person  applies  in  the  case  of  his 
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If  this  view  be  accepted,  it  is  clear  that,  however  desirable 
it  may  be  to  prevent  libels  on  Courts,  no  argument  in  favour 
of  punishing  them  by  summary  procedure  can  be  derived  ficom 
analogy  to  the  case  of  a  process  server,  who  must  be  immediately 
protected  to  prevent  obstruction  to  the  course  of  the  proceedings. 

John  Chablbs  Fox. 

del^aies,  namely,  that  by  meant  of  the  obstruction  the  people  are  hindered  in 
obtaining  justice.  The  method  to  be  adopted  to  prevent  or  remore  the  obstruction 
is  another  question. 

{To  be  eondnued.) 
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CAN  AN  EASEMENT  BE  GRANTED  IN  PERPETUITY 
WITHOUT  WORDS  OF  LIMITATION? 

IN  the  January  number  of  the  Law  Quabteblt,  my  friend 
Mr.  Charles  Sweet,  in  a  footnote  on  page  98,  states  that  if 
a  form  issued  by  the  Land  Registry  '  is  the  proper  way  of  creating 
an  easement  de  novo,  conyeyancers  have  for  generations  laboured 
under  two  delusions,  for  it  has  hitherto  been  assumed  .  .  .  that 
proper  words  of  limitation  are  necessary  to  create  an  easement  in 
fee.'  This  hypothetical  statement  is  substantially  identical  with 
a  more  positive  footnote  on  page  mo  of  Mr.  Cyprian  Williams's 
admirable  work  on  Vendors  and  Purchasers.  With  these  two 
exceptions,  however,  there  is  (so  far  as  I  can  find)  not  a  scrap  of 
authority  for  the  proposition,  and  there  seems  to  be  a  good  deal  to 
be  said  against  it. 

An  easement,  even  if  it  be  an  incorporeal  hereditament  at  all  S 
which  is,  to  say  the  least,  questionable,  is  very  different  from  an 
incorporeal  hereditament  in  gross,  as  it  cannot  exist  except  as 
appurtenant  to  a  dominant  tenement.  It  is  neither  a  'tenement/ 
for  it  is  incapable  of  being  entailed  imder  the  Statute  De  Donis, 
nor  an  '  estate,'  for  one  cannot  stand  seised  of  it.  It  is  but  a  bare 
light  to  a  convenience  binding  on  a  neighbouring  tenement, 
inseparable  from  the  enjoyment  of  corporeal  property.  It  is  in 
no  sense  personal  to  the  grantee.  It  is  in  fact  begging  the  question 
to  speak  of  it  as  'an  easement  in  fee'  If  then  it  be  granted  to  A 
(the  fee  simple  owner  of  land  X)  '  and  the  owners  or  owner  for  the 
time  being  of  X  for  ever/  what  ground  is  there  for  the  suggestion 
that  the  easement,  which  is  expressed  to  be  appurtenant  to  J  in 
perpetuity,  is  confined  to  the  life  of  the  then  fee  simple  owner  1 
Unless  there  be  some  ancient  authority  that  the  technical  words 
essential  to  the  creation  of  an  estate  in  fee  simple  are  equally 
requisite  to  the  creation  of  a  perpetual  easement,  it  is  not  likely 
that  the  Courts  would  sanction  such  a  doctrine  for  the  first  time 
in  these  days. 

Now  it  is  certain  that  other  rules  of  limitation  of  estates  at 
common  law  are  not  applicable  to  easements — for  instance,  the 

*  See  Ooodere's  R.  P.,  5th  ed.,  p.  13  note  z.  Hood  &  Challis  (GoiiTeyanciDg, 
Ac.  Aeto,  6th  ed.,  p.  150)  distinctly  state  that  'easements  are  not  incozporeal 
hereditaments  but  appurtenant  rights,'  and  this  was  approved  by  Joyce  J.  in  He 
Broihtrton,  5  a  Sol.  Joum.  44.  The  point  was  not  dealt  with  by  the  C.  A.  [1908] 
W.  N.  56. 
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rule  that  an  estate  of  freehold  in  corporeal  hereditaments  cannot  be 
made  to  commence  at  a  fixed  future  date  ia  not  applicable  to  the 
creation  de  novo  of  any  incorporeal  hereditament,  even  a  rent  or 
a  profit  in  gross  (Challis,  R.  P.,  and  ed.,  p.  loi);  and  apparently 
that  rule  only  applies  to  limitations  of  incorporeal  hereditaments 
in  gross  abready  in  existence,  by  analogy  to  legied  estates  (ib.). 

The  necessity  for  words  of  limitation  in  the  case  of  the  creation 
or  conveyance  of  a  fee  simple  estate  seems  to  depend  on  considera- 
tions as  to  the  limitation  of  estates  of  inheritance  which  have  no 
bearing  whatever  on  the  creation  of  an  easement. 

A  mere  covenant  will  (on  the  ground  of  intention)  be  construed 
as  a  grant  of  a  perpetual  legal  easement  ^,  whereas  no  one  would 
I  suppose  contend  that  a  covenant  (other  than  a  covenant  to  stand 
seised  operating  under  the  Statute  of  Uses)  would  operate  as 
a  legal  conveyance  of  a  corporeal  hereditament  in  fee.  This  suggests 
that  intention  is  the  test^  whereas  no  amount  of  intention  is  sufficient 
to  pass  the  legal  estate  in  a  corporeal  fee  simple. 

In  Northam  v.  Hurley  the  judgment  of  the  Court  states  that  '  if 
the  easement  was  granted  to  the  owners  of  Fourth  Tanners  Meadow, 
we  think  that  the  precedents  are  clear  that  it  may  be  described  in 
a  declaration  as  an  easement  to  which  the  plaintiff  is  entitled  by 
reason  of  his  possession  of  that  meadow.' 

In  the  comparatively  recent  case  of  Bymer  v.  McHrof  [1897] 
I  Ch.  528,  the  late  Mr.  Justice  Byrne  held  that  the  grant  of  an 
easement  to  A  his  heirs  and  assigns  in  respect  of  Blackacre,  of 
which  A  was  then  merely  tenant  from  year  to  year,  created  a 
perpetual  easement  appurtenant  to  Blackacre  when  A  subsequentiy 
acquired  the  fee.  This  decision  surely  shows  that  in  the  learned 
judge's  view  such  rights  are  contractual  (in  the  nature  of  covenants 
running  with  the  land),  and  that  as,  on  the  construction  of  the 
grant,  the  intention  was  to  grant  a  perpetual  easement  so  long  as  A 
his  heirs  or  his  assigns  were  possessed  of  Blackacre,  it  was 
immaterial  that  at  the  date  of  tiie  grant  he  only  had  a  chattel 
interest  therein.  For  it  is  obvious  that  if  an  easement  be  regarded 
as  a  common  law  quaei  estate,  then,  as  it  is  only  capable  of  being 
enjoyed  in  perpetuity  as  appurtenant  to  land,  the  grant  to  a  yearly 
tenant  could  not  be  a  grant  in  fee  in  its  inception,  and  could  not  be 
subsequentiy  enlarged  by  an  increase  in  the  estate  of  the  dominant 
owner. 

On  the  whole,  having  regard  to  the  great  difference  between  an 
estate  of  freehold  in  corporeal  hereditaments,  and  an  easement, 

^  S«e  Holmea  t.  SaUr,  5  Lev.  305,  Com.  Dig.  Chimir  D.  3 ;  SenMoum  ▼.  ChritHan, 
1.  T.  R.  560,  1  R.  R.  300;  Qerrard  v.  Cooke,  a  B.  &  P.  (N.  R.)  109  ;  Northam  ▼.  Hurley, 
I  El.  &  Bl.  665,  93  R.  R  329 ;  White  v.  Lessor,  5  H.  &  N.  53 ;  Rotcbotham  t.  WOson, 
8  H.  L.  C.  36a. 
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which  oannot  be  ihe  subject  of  tenure,  and  to  the  complete  absence 
of  any  authority  for  the  proposition  that  an  easement  cannot  be 
perpetually  annexed  to  a  fee  simple  dominant  tenement  without 
the 'words  of  limitation  essential  to  the  assurance  of  a  fee  simple 
estate,  it  is  submitted  that  the  practice  of  conveyancers  in  using 
words  of  limitation  in  the  creation  of  easements  de  novo  has  been 
merely  ew  abundatdi  cautela. 

Arthur  Underhill. 
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ALIENATIONS  BY  MARRIED  WOMEN  WITHOUT 
SEPARATE  EXAMINATION. 

IN  Joifuon  V.  Clari  [1908]  i  CL  303,  77  L.  J.  Ch,  137,  Parker  J. 
held  that  a  custom  '  that  a  married  woman  by  her  husband's 
consent  could  dispose  of  her  hereditaments  of  burgage  tenure  by 
deed  without  separate  examination '  is  bad.  To  this  extent  it  is  in 
direct  conflict  to  the  decision  in  Compion  v.  Collinson  (1788-90) 
2  Bro.  C.  C.  37*7,  i  H.  Bl.  334,  a  R.  R.  786,  to  which  his  Lordship's 
attention  was  not  called.  Compton  v.  CoUinson  was  a  suit  in 
Chancery  for  the  purpose  of  obtaining  a  surrender  from  the 
customary  heir  of  a  married  woman.  The  main  facts  were  that 
Michael  Collinson  and  Jane  Collinson  executed  a  separation  deed, 
in  which  the  husband  covenanted  in  effect  with  trustees  that  his 
wife  should  enjoy  to  her  own  use  all  such  estates,  real  and  personal, 
as  should  come  to  her  during  coverture,  or  that  he  should  become 
entitled  to  in  her  right,  and  to  assure  them  to  such  uses  as  she 
should  appoint.  Subsequently  the  wife  became  entitled  to  freehold 
and  copyhold  estates  as  heiress  of  her  father,  and  thereupon 
another  deed  was  executed,  which  contained  a  covenant  by  the 
husband  in  terms  similar  to  that  in  the  first  deed.  The  wife 
surrendered  copyhold  estates  descended  to  the  uses  of  her  will, 
and  charged  the  property  in  favour  of  John  Willis,  who  was 
her  executor,  to  secure  certain  sums  of  money.  The  wife  died,  and 
John  WiUis  proved  her  will.  The  plaintiff  derived  title  under 
John  Willis.  At  the  hearing  before  Buller  J.,  assisted  by  Masters 
Oravy  and  Eames,  sitting  for  the  Lord  Chancellor,  the  Court  directed 
a  case  to  be  made  for  the  Court  of  Common  Pleas  whether  John 
Willis  took  any  and  what  estate  under  the  surrender,  will,  and 
codicil  of  Jane  Collinson.  From  the  report  of  the  proceedings  at 
law,  it  is  clear  that  the  surrenders  had  been  made  without  a 
separate  examination  of  the  wife,  and  without  the  concurrence  of 
the  husband.  This  is  left  in  doubt  in  the  report  in  Brown,  and 
indeed  in  the  Register  Book  (Reg.  Lib.  1787  A.  fo.  694).  In  the 
course  of  the  argument  for  the  customary  heir  (i  H.  BL  338)  the 
point  is  taken  :  '  It  is  also  to  be  observed  in  this  case  that  no  special 
custom  of  the  manors  is  stated  to  warrant  the  surrenders  by  the 
wife  alone,  nor  that  she  was  separately  examined  by  the  steward 
according  to  the  general  law  of  copyhold.'    That  this  point  was 
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present  to  the  court  is  cleax  from  the  judgment  of  Lord  Lough- 
4)orough  (i  H.  BL  340  ;  2  R.  R.  786).    He  says : 

'  The  several  surrenders  on  the  face  of  them  are  the  surrenders  of 
Jane  Collinson  as  a  feme  sole :  for  it  is  not  stated  that  she  was 
privately  examined,  nor  is  any  notice  taken  of  her  being  a  feme 
covert,  nor  is  there  any  assent,  or  evidence  of  assent,  on  the  part 
of  the  husband  accompanying  the  surrenders/ 

The  certificate  returned  was  to  the  effect  that  the  surrenderee 
from  the  wife  *  took  an  estate  to  him  and  his  heirs,  according  to  the 
several  customs  of  the  manors/ 

The  foundation  of  the  judgment  of  Parker  J.  in  Johman  v.  Clark 
is  that  the  separate  examination  of  a  married  woman  was  essential 
to  the  validity  of  her  alienation  at  the  common  law,  and  that  a 
custom  dispensing  with  her  separate  examination  was  necessarily 
invalid,  but  this  is  a  fallacy — see  Hargrave's  note  (171)  to  i  List. 
J2ia,  It  is  true  that  in  ComptoriY.  Collinson  Lord  Loughborough 
does  not  appear  to  have  dealt  specifically  with  the  point  whether 
a  separate  examination  was  a  necessary  formality  to  the  alienation 
by  a  married  woman,  but  the  authorities  show  that  the  practice 
of  a  separate  examination  was  only  to  inform  the  conscience  of 
the  court  that  the  married  woman  was  acting  as  a  free  agent. 
Form  CCCLVII  (5  Rich.  I)  in  Madox,  Form.  Angl.  should,  perhaps, 
be  left  out  of  account,  for  the  practice  of  recording  the  separate 
examination  on  the  roll  may  have  arisen  after  18  Ed.  I;  but  in 
the  extracts  from  two  recorded  fines  in  the  same  book  (fo.  xviii, 
Diss.)  the  husbands  are  stated  to  have  appeared  as  attorneys  for 
their  wives,  in  which  event  a  separate  examination  was  probably 
dispensed  with.  From  the  Earl  <f  Bedford! 9  Case  (1587)  7  Co.  6  *, 
and  other  cases  it  appears  that  if  a  married  woman  levied  a  fine, 
concealing  the  fact  of  her  marriage,  and  consequently  without  being 
separately  examined,  the  fine  bound  her  and  her  heirs,  unless  the 
husband  entered  or  survived  the  wife  (see  note  to  Combe  v.  Mayo^ 
Pollexfen,  at  p.  171).  Apparently  these  cases  were  not  cited  in 
JoAmon  v.  Clari,  As  pointed  out  by  Lord  Loughborough  in  Compton 
V.  Collinson^  the  estate  of  husband  and  wife  in  customary  lands  differs 
materially  from  their  common  law  rights  in  the  lands  belonging  to 
either  of  them.  At  the  common  law,  the  wife's  lands  vested  in 
husband  and  wife  as  tenants  by  entireties,  and  as  is  shown  by 
Combe  v.  JIfayo,  Pollexfen,  164,  the  wife  could  not  defeat  the  rights 
of  the  husband  without  his  consent.  So,  too,  the  wife's  right  to 
dower  could  not  be  defeated  at  the  common  law  without  her  consent, 
and  only  conditionally  by  a  jointure  under  the  Statute  of  Uses.  In 
these  respects,  therefore,  the  reciprocal  rights  of  husband  and  wife 
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in  each  other's  lands  recall  the  proprietary  incidents  following  upon 
a  French  marriage  *  avec  oommunaut^  de  biens ' — see  In  re  de  Nicoh, 
de  Nicols  v.  Curlier  [  1 900]  2  Ch.  4 1  o.  In  the  case  of  customary  lands, 
dower  or  free-bench  could  only  be  claimed  if  warranted  by  custom. 
According  to  the  custom^  it  might  extend  to  the  entirety  of  the 
husband's  lands :  Co.  Lit.  nob;  or  might  be  defeated  by  the  husband 
at  his  pleasure,  Beman  v.  Scot  (1693)  3  ^^-  3^5 '  ^^  might  be  defeated 
conditionally,  Fitzh.  Ab.  tit.  Prescription,  pi.  30.  So,  too,  in  the 
ease  of  customary  lands,  the  husband  was  only  entitled  to  an  estate 
by  the  curtesy,  if  there  were  a  custom  warranting  it.  In  this 
connexion  one  cannot  but  feel  the  force  of  Lord  Loughborough's 
comment  (i  H.  Bl.  343,  2  R  R.  789) : 

'  It  has  always  appeared  to  me  somewhat  arbitrary  to  condemn 
a  custom  because  it  is  not  conformable  to  the  general  law  and 
policy  of  the  nation.  That  estates  should  be  holden  in  some 
manors  by  an  heiress  independent  of  her  husband,  is  not  more 
singular  wan  in  others  that  the  estate  should  vest  in  the  husband 
by  the  intermarriage,  which  is  the  case  in  some  manors  in 
Westmoreland.' 

With  regard  to  the  cases  referred  to  by  Parker  J.,  it  is  to  be 
observed  that  Skipwiih'9  case  may  be  left  out  of  account^  for  the 
reasons  stated  by  the  learned  judge.  The  dictum  in  Needier  v. 
Buhap  cf  WincAeeter  is  inconsistent  with  the  decision  in  Campton  v. 
CoUinion,  In  George  v.  Jew  there  had  been  no  customary  conveyance 
by  surrender,  so  that  the  statement  that  a  custom  to  bar  without 
surrender  or  private  examination  is  bad  is  only  a  dictum  and  in- 
consistent with  Campion  v.  Collimon.  In  Doe  v.  Bartle  the  custom 
stated  in  the  special  case  (5  B.  &  Aid.  at  p.  494)  is  '  a  custom 
enabling  a  feme  covert  to  pass  by  her  will  copyhold  lands  which 
have  been  surrendered  to  the  use  of  the  wife*s  will,  by  the  husband 
and  wife,  the  wife  being  examined  by  the  steward,  separate  and 
apart  from  the  husband,  and  consenting.'  It  is  a  pertinent  fa^ct  that 
Lord  Tenterden  and  Bayley  and  Holroyd  JJ.  rest  their  decision 
upon  the  provision  in  the  custom  requiring  a  separate  examination 
to  render  the  surrender  of  a  married  woman  valid,  and  they 
carefully  abstain  from  saying  that  Preston's  Act  could  never  apply 
to  the  will  of  a  married  woman ;  and  Lord  Wynford,  who  had 
recently  been  called  to  the  bar  when  Compton  v.  Colliuson  was 
decided,  apparently  expressed  a  formal  concurrence  in  the  judgment. 

That  part  of  the  judgment  which  appears  in  an  abridged  form 
within  brackets  at  p.  319  of  [1908]  i  Ch.  is  also  open  to  comment. 
It  is  stated  that  his  lordship  held  : 

'that  the  mortgage  of  June  11,  1891,  was  never  delivered  to 
Clark  otherwise  than  for  the  purpose  of  enabling  him  to  raise 
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money  for  the  benefit  of  the  plaintifTs  husband,  and  was  not 
intended  to  operate  until  the  money  had  been  raised  for  this 
purpose,  and  therefore  that  the  mortgage  could  not  stand  as  any 
security  to  Clark.' 

Now  the  weight  of  authority  is  certainly  in  favour  of  holding 
that  a  deed  cannot  be  delivered  as  an  escrow  if  handed  over  to  a 
grantee — see  TAorou^iffood*s  case  (1612)9  Co.  137,  i  Co.  Lit.  36  a,  and 
n.  (3)  and  the  cases  there  noted — and  the  qualification  wMch  it  is 
suggested  in  Londoii .  Freehold  &  Leasehold  Property  Co.  v.  Baron 
Suffield  [1897]  2  Ch.  608  might  exist,  would  have  had  no  application 
in  Johnson  v.  Clari. 

A.  E.  Randall. 

[With  great  respect  for  our  learned  contributor's  argument,  there 
seems  to  be  a  material  distinction  between  the  present  case  and 
Compion  v.  Collinson.  There  the  husband  and  wife  were  living  apart 
under  articles  of  separation,  and  therefore  the  Court  had  no  need  to 
be  informed  by  separate  examination  that  she  was  not  acting  under 
his  influence. — F.  r.] 
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MARITIME  SALVAGE  AND  CHARTERED  FREIGHT. 

THE  proposition   to   be  considered    may  be  stated  shortly, 
thus: — 

When  a  ship  under  charter  proceeding  in  ballast  to  an  outward 
port,  there  to  load  and  bring  back  a  specified  cargo,  is  rescued  from 
danger  under  circumstances  which  entitle  her  rescuer  to  rank  as 
a  salvor  in  the  courts  of  this  country,  can  the  salvor  make  good 
a  claim  for  remuneration  in  respect  of  the  freight  then  in  course  of 
being  earned  under  the  charterparty  ? 

Let  it  be  granted  that  the  contract  of  affreightment  is  to  be  looked 
for  in  the  charterparty  alone,  that  no  bills  of  lading  are  to  be  issued, 
and  that  the  circumstances  of  the  case  are  as  follow : 

A  vessel  sails  from  London  under  a  charter  wHich  provides  that 
she  shall  proceed  in  ballast  to  a  port  in  the  Gulf  of  Mexico,  and 
from  there  bring  back  a  full  cargo  of  grain  for  delivery  at  a  home 
port.  For  this  service  the  charterer  contracts  to  pay  the  ship- 
owners the  sum  of  £3,000  on  the  true  delivery  of  the  cargo  in  the 
Thames.  Whilst  proceeding  down  the  English  Channel  on  her 
outward  voyage,  the  vessel,  losing  her  rudder,  becomes  unmanage- 
able and  is  towed  under  a  salvage  agreement — ^properly  so-called — 
into  Plymouth  and  there  repaired.  A  dispute  arising  as  to  the 
amount  of  his  remuneration  based  on  services  to  the  ship  as  also  on 
services  to  the  chartered  freight,  the  salvor  arrests  the  vessel,  and 
obtaining  bail  for  the  amount  of  his  daim,  forthwith  institutes  a 
suit  in  the  Court  of  Admiralty  against  the  shipowners,  who  refuse 
to  recognize  his  right  to  reward  in  respect  of  the  freight  of  £3,000. 
The  vessel  thereupon  being  released  proceeds  on  her  voyage,  and — 
the  action  having  become  a  proceeding  in  personam  against  the 
shipowners  and  their  bail  ^ — her  ultimate  safe  arrival  ceases  to  be 
material  to  the  issue  ^. 

The  salvor  contends  that  the  chartered  freight  being  an  interest 
in  the  property  saved,  which  interest  has  been  saved  to  the  ship- 

^  Abbott,  Law  of  Merohaot  Ships,  Softmen,  loth  ed.,  1856,  by  Mr.  Serjeant  Shee 
at  p.  539. 

'  '  The  bail  represents  the  ship,  and  when  a  ship  is  once  released  upon  bail  she 
is  altogether  released  from  that  action.'  Dr.  Lushington  in  The  Kalamazoo  (1851) 
15  Jur.  at  p.  886.    See  also  The  Christianshorg  (1885)  10  P.  D.  141  at  p.  156. 
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owners  equally  with  their  ship,  is  liable  to  contribute  to  the  Salvage 
Award  \ 

Is  this  contention  well  founded  1 

In  the  Gas  Float  WhiUon  No.  a  *,  Lord  Esher  M.  R.  said :  '  I  come, 
therefore,  to  the  conclusion  that  by  the  Common  Law  of  the  High 
Court  of  Admiralty,  the  only  subjects  in  respect  of  the  saving  of 
which  Salvage  Reward  could  be  entertained  in  the  Admiralty 
Court  were  ship,  her  apparel,  and  cargo,  including  flotsam,  jetsam, 
and  lagan,  and  the  wreck  of  these  and  freight ;  (and)  that  the  only 
subject  added  by  Statute  is  Life  Salvage.'  Which  statement  of  law 
was  approved  on  appeal  in  the  House  of  Lords,  where  Lord  Watson, 
said :  '  I  am  satisfied  that  the  subjects  of  Maritime  Salvage  have 
been  correctly  defined  in  the  dear  and  exhaustive  judgment 
delivered  by  Lord  Esher  M.  R  on  behalf  of  the  Court  of  Appeal  ^.' 

The  subjects  then  of  salvage  assessable  for  the  payment  of  it  are 
three  only — ship,  cargo,  and  freight.  Against  them  the  salvor  can 
enforce  his  rights  by  virtue  of  his  maritime  lien,  which  operates  to 
efiect  the  arrest  of  the  property,  and  to  procure,  if  necessary,  its 
sale.  And  it  is  only  in  respect  of  property  presently  existing  and 
capable  by  arrest^  of  being  brought  before  the  Court,  that  a  pro* 
ceeding  in  rem  can  be  instituted,  or  that  a  salvage  suit  in  personam 
will  be  allowed. 

Thus,  in  TAe  Chieftain  (1846)'^  where  the  salvors  sought  to  pro- 
ceed by  way  of  monition  against  the  owners  of  a  salved  vessel  and 
cargo,  citing  them  to  appear  and  defend  the  suit,  the  facts  being 
that  since  the  rendering  of  the  service  the  ship  had  been  lost. 
Dr.  Lushington  refusing  the  application,  said : 

^  There  seems  to  me  the  greatest  possible  difficulty  in  acceding  to 
this  motion,  as  the  property  is  actuaUy  lost  and  gone,  and  a  Moni- 
tion to  show  cause  is  decreed  only  in  cases  where  the  property  has 
been  allowed  to  go  into  the  hands  of  the  owners,  instead  of  tJbe 
parties  attaching  the  pro^rty  itself.  In  no  case  has  a  Monition 
to  show  cause  issued  against  the  owners  of  property  which  has 

^  Though  it  is  general  to  speak  of  wnJtribvJlion  to  salvage,  the  word  is  apt  to 
mislead.  For  salvage  is  a  charge  by  operation  of  law  attaching  to  the  property 
itself;  and  it  is  only  where  a  sum  has  to  be  apportioned  over  an  entire  property, 
that  as  between  parts  of  that  property,  there  may  be  said  to  be  contribution  to 
a  salvor's  reward.  By  the  Merchant  Shipping  Act,  1894  (57  k  58  Vict.  c.  60,  s.  544), 
following  earlier  Acts  now  repealed,  an  obligation  is  imposed  on  the  owners  of 
ships  and  cargo  salved  to  pay  '  a  reasonable  amount  of  salvage '  in  respect  of  the 
saving  of  life.  But  this  is  a  payment  by  one  interest  for  the  saving  of  another, 
and  is  not  strictly  salvage. 

*  O.  A.  [1896]  P.  at  p.  63.  »  [1897]  A.  C.  at  p.  348. 

*  By  this  it  is  not  meant  that  freight  itself  can  be  arrested.  But  where  freight 
has  been  earned,  bail  for  it  can  be  enforced  by  the  arrest  of  the  ship,  or  the 
payment  of  it  into  Court  can  be  secured,  by  the  arrest  of  the  cargo.  Tha  Ringdaoe 
(1858)  Swa.  Ad.  310;  Th$  Leo  (i86a)  31  L.  J.  N.  S.  Ad.  at  p.  79,  i  Lush.  A.  R.  at 
p.  447 ;  Roscoe,  Adm.  Pr.  and  ed.  at  p.  165. 

"  4  Notes  of  Cases  at  p.  460. 
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been  lost.  It  would  be  to  convert  the  jurisdiction  of  this  Court 
from  a  proceeding  in  rem  to  a  proceeding  in  personam^  which  can 
only  be  where  the  property  is  in  the  possession  of  the  proprietors 
themselves  ^.' 

Of  the  three  subjects  of  salvage,  there  was,  in  the  case  under 
consideration,  but  one  existing  at  the  time  of  the  service  rendered, 
namely  the  ship;  by  the  arrest  of  which  alone — if  at  all — could 
the  chartered  freight  be  attached  and  brought  before  the  Court. 

Does  the  arrest  of  a  ship  in  ballast  carry  with  it  the  attachment 
of  chartered  freight — ^freight  admittedly  in  course  of  being  earned, 
though  as  yet  non-existent  ? 

In  the  true  answer  to  this  question  the  solution  of  the  problem 
is  to  be  found.  Among  the  many  considerations  by  which  the 
Court  is  guided  for  the  purpose  of  assessing  an  award,  the  value  of 
the  property  saved — though  not  the  most  important — ^is  an  element 
entirely  indispensable.  For  it  is  at  once  the  foundation  on  which 
every  award  must  be  constructed,  and  the  limit  of  liberality  to  the 
salvor  beyond  which  the  Court  cannot  go  ^.  And  as  *  in  the  infancy 
of  commerce '  payment  of  salvage  ^  was  more  frequently  made  by 
the  delivery  of  some  portion  of  the  specific  articles  saved  or  re- 
covered V  so  to-day  is  the  same  principle  rigorously  upheld  by  the 
Court  of  Admiralty,  which  by  its  decree  awarding  to  the  salvor 
a  proportion  of  the  value  saved,  allows  him,  in  effect,  to  retain  the 
same  proportionate  part  of  the  property  itself. 

What  is  the  value  of  a  ship  ? 

There  is  an  answer  to  this  question  which  requires  examination. 
Lowndes  says  ^ :  '  The  freight  which  at  any  given  moment  a  ship  is 
engaged  in  earning  is  a  constituent  part  of  that  ship's  value  at 
that  moment.'    Yet  his  reasoning  is  not  convincing  I 

He  supposes  the  case  of  two  would-be  purchasers  of  the  same 
vessel,  one  of  whom  has  a  contract  ready,  and  the  other  an  engage* 
ment  in  sure  prospect,  by  which  each  stands  to  make  a  profit  of 
£1,500  in  six  months,  at  ^e  end  of  which  time  it  is  conceived  by 
bof^  that  the  vessel  will  be  worth  £8,500.     <  On  these  facts,'  says 

^  For  the  present  day  development  of  this  principle  see  Cargo  ax  Port  Vidor 
[1901]  P.  343  at  p.  256,  approving  Five  Steel  Barges  (1890)  15  P.  D.  142. 

Carver  points  out  that  although  by  the  M.  S.  Act,  1804  (57  &  58  Vict.  c.  60), 
salvage  is  to  be  payable  by  the  owner  of  the  vessel,  oargo,  sc,  '  no  general  personal 
liability  seems  to  have  been  Imposed,  either  for  life  salvage  under  s.  544  or  for 
Mdvage  to  property  under  s.  546.  The  claim  of  the  salvor  still  depends  upon  the 
safety  of  some  of  the  property ;  and  the  liability  of  the  owner  of  the  ship  or  uf 
the  cargo,  is  still  limited  by  the  value  of  the  property  belonging  to  him  which  has 
been  saved'  (Carriage  by  Sea,  4th  ed.,  1905,  at  p.  399).  See  also  Cargo  ex  Port  Vidor 
(supra)  at  p.  255. 

^  The  City  0/  Chester  (1884)  9  P.  D.  at  p.  202.  But  as  to  Life  Salvage,  see  M.  S.  Act, 
i8?4»  «.  544,  8ubs.  (3). 

'  Abbott,  supra,  1827,  5^^  ^*  (authors)  at  p.  397. 

*  Mar.  Ins.  and  ed.,  1885,  pp.  13  and  168. 
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Lowndes,  'each  should  be  ready  to  bid  up  to  £10,000/  Why  so? 
Is  it  not  clear  that  no  man  will  invest  £10,000  to-day  for  the 
reason  only  that  he  will,  after  the  lapse  of  six  months,  be  in  a 
position  to  realize  the  same  sum  %  Does  not  this  argument  rather 
tend  to  show  that  the  value  of  the  ship  must  be  at  least  something 
less  than  the  combined  sums  of  £8^00  and  £1,500,  and  that  the 
latter  amount  being  the  benefit  sought  by  the  purchaser  to  be 
acquired  by  possession  of  the  freight-earning  machine,  is  not/within 
the  ordinary  meaning  of  English  as  used  by  commercial  mien,  a 
part  of  the  purchasable  value  of  the  machine  itself) 

The  Court  of  Admiralty  and  Courts  of  Common  Law  alike  have 
always  recognized  the  existence  of  a  ship  as  apart  from  the  exist- 
ence of  her  freight,  and  have  not — so  far — sanctioned  the  merging 
of  the  one  into  the  other ;  and  though  it  be  true  that  by  the  sale  of 
his  ship  an  owner  divests  himself  of  his  right  to  freight  which  is 
incident  to  the  ship,  yet  the  purchaser  is  not  bound  by  any  existing 
contract  of  affreightment.  For  the  contract  to  pay  freight  is  not 
transfen'cd  to  the  new  owner  by  the  sale  of  the  ship,  and  the  rights 
of  owners  of  cargo  laden  on  board,  being  personal  and  lying  in 
contract  with  the  shipowner,  do  not  ran  with  the  ship  ^.  And  so  in 
JIhe  Sea  Itisurance  Co.  v.  Hodden  ^  (1884),  Brett  M.  R. :  *  The  Absence 
of  the  contract  of  Afireightment  does  not  diminish  the  value  of  the 
ship,  the  existence  of  it  does  not  add  to  the  value  of  the  ship.  It 
is  no  part  of  the  ship.  It  is  independent  of  the  ship,  although 
it  can  only  be  fulfilled  by  means  of  that  ship.  Therefore  it  is  not 
within  the  definitions  of  those  contracts  which  are  said  to  be 
incident  to  the  ownership  \* 

From  this  it  must  follow,  that  as  a  subject  of  salvage  is  only 
assessable  in  respect  of  whatever  being  a  component  part  of  ita 
value  is  a  component  part  of  the  subject  itself,  chartered  freight 
in  course  of  being  earned  cannot  be  attached  by  the  arrest  of  a 
vessel  by  which  it  is  in  contemplation  to  earn  it.  And  in  truth 
the  opposite  conclusion  would  have  the  strange  effect  of  giving 
a  salvor  recourse  against  that  which  was  as  yet  but  a  right  of  the 
shipowner  to  earn  ireight,  while  as  regards  his  actual  right  to 
freight  which  would  accrue  after  the  cargo  had  been  put  on  board, 

^  Case  y.  Davidson  (1816)  5  M.  &  S.  79  at  p.  89,  17  R.  B.  280;  Miller  v.  Wood/all 
(<J.  B.  1857)  8  El.  k  Bl.  493  at  p.  503,  37  L.  J.  Q.  B.  120. 
>  13  Q.  B.  706  at  p.  713,  and  see  Htekie  v.  Rodocanakie  (1859)  4  H.  &  N.  455  at 

PP-  465*  4^- 

'  In  the  Steamship  Carisbrook  Co.  v.  Lend.  A  Prov.  Ins.  Co.  [1902]  a  K.  B.  681  at 
p.  683,  G.  A.,  where  a  ship  being  in  baUast  and  under  charter,  counsel  for  her 
owners  contended  that  her  Aiture  possibilities  of  earning  freight  were  part  of 
the  ship^s  value,  and  that  to  make  her  contribute  to  general  average  in  respect 
of  homeward  freight  was  to  make  her  contribute  twice  over,  the  Court  disre- 
garded the  contention  and  held  the  freight  liable  to  contribute  to  the  General 
Average  sacrifice  in  the  outward  voyage. 
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it  would  not  be  permissible  to  arrest  either  the  cargo  or  the  vessel 
carrying  it,  unless  and  until  that  freight  had  become  due  \ 

This  proposition,  however,  has  ^by  some  been  thought  to  be 
inconsistent  with  the  decisions  in  the  following  cases : 

Tie  Dorotif  Foiter  (1805)  \  The  facts  of  this  case,  so  far  as  they 
are  to  be  gathered  from  the  somewhat  meagre  report,  would  seem 
to  be  that  the  vessel  laden  with  a  cargo  for  England  was  proceed- 
ing from  her  loading  port  in  Jamaica  to  another  port  in  that  island 
for  the  purpose  of  joining  convoy  ;  that  whilst  so  proceeding,  she 
was  captured  by  a  French  privateer,  and  recaptured  by  persons 
who  put  off  in  a  boat  from  the  shore,  and  who,  on  the  arrival 
of  the  vessel  in  this  country,  claimed  salvage  in  respect — inter  alia 
---of  the  freight  which  in  result  was  earned.  Sir  William  Scott 
held,  that  although  the  vessel  at  the  time  of  the  recapture  was  pro- 
ceeding to  join  convoy,  she  was  none  the  less  in  itinere  for  England, 
and  that  the  freight  was  in  course  of  being  earned,  and  was  for 
that  reason  liable  for  salvage. 

The  Progrese  (i8io)^  In  this  case  the  vessel  in  ballast  and 
under  charter  was  recaptured  at  Oporto  by  the  allied  British  and 
Portuguese  army  under  Lord  Wellington.  She  was  thus  enabled 
to  load  a  cargo  of  wine  and  bring  it  back  to  her  chartered  destina- 
tion in  this  country,  and  so  to  earn  her  whole  freight.  Once  more 
Sir  William  Scott  held  that  at  the  time  of  her  recapture  the  vessel 
was  in  itinere^  and  in  the  course  of  earning  her  freight,  and  that, 
therefore^  the  freight  was  liable  for  salvage. 

Tke  OrpAeue  (1871)*.  This  was  a  case  of  coUision.  The  vessel 
with  a  cargo  of  salt  for  Viborg  was  proceeding  to  that  port  under 
charter,  there  to  load,  and  bring  back  a  cargo  of  deals,  when  she 
collided  with  another  vessel  by  which  she  was  eventually  arrested 
on  her  arrival  back  at  Grimsby.  The  cargo  was  also  arrested  in 
order  to  secure  the  payment  of  freight  into  Court.  Sir  Robert 
Phillimore  held  that  at  the  time  of  the  collision  two  freights  were 
in  course  of  being  earned,  and  that  the  homeward  freight,  which 
alone  was  before  the  Court,  was  liable  to  contribute  to  the  collision 
damages  ^ 

Now,  whatever  the  extent  of  the  analogy  to  be  drawn  from  these 
cases,  the  proposition  under  consideration  differs  from  them  in  one 
paramount  respect — there  was  not,  and  could  not  be  freight  before 
the  Court,  because  no  freight  had  in  fact  become  due.  The  proposi- 
tion is  not  inconsistent  with  the  cases ;  it  is  fundamentally  dis- 


»  The  Fhra,  L.  R.  i  A.  &  E.  45.  «  6  C.  Rob.  88. 

»  Edw.  Ad.  aio.  *  L.  R.  3  A.  &  E.  308. 

'  The  same  principle  underlies  Dr.  Lnshington's  judgment  in  The  Norma  (i860) 
Luah.  124,  where  the  vessel  was  on  her  homeward  voyage  with  freight  on  board. 
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similar.  But  the  salvor,  not  convinced,  still  contends  on  the 
authority  of  live  Steel  Barges^  that  chartered  freight  being  an 
interest  in  the  ship  which  has  been  saved,  is  chargeable  with 
salvage  services,  and  that  in  respect  of  this  freight,  an  action  in 
pereonam  will  lie  against  the  owner  of  the  vessel  earning  it.  To 
this  it  would  seem  a  sufficient  answer  to  say,  that  a  proceeding 
in  personam  is  merely  a  form  of  action,  and  that  where  an  action 
in  rem — 'the  ancient  foundation  of  a  salvage  suit^  ' — does  not  lie^ 
a  proceeding  in  pereanam  will  not  be  allowed  ^  But  this  apart, 
the  case  dted — the  drcumstances  of  which  were  unusual — is  free 
from  ambiguity,  and  does  not  bear  the  construction  sought  to  be 
put  upon  it  by  the  salvor.    The  fisicte  were  as  foUow : 

The  defendants  were  under  a  contract  to  build  and  deliver 
certain  barges  to  the  government.  The  barges  were  being  towed 
by  the  plaintiffs  for  the  defendants  from  Chepstow  to  Portland,  and 
were  salved  by  the  plaintiffs,  who  brought  an  action  in  personam 
against  the  defendants  in  respect  of  two  barges  which  were  given 
up  to  the  government.  It  was  argued  for  the  plaintiflk  that  the 
defendants  had  an  interest  in  the  barges  being  delivered  safely  to 
the  government,  and  that,  therefore,  a  service  was  rendered  to 
them  personally.  It  was  said  in  answer,  that  the  plaintiff  salvors 
had  lost  any  rights  they  possessed  against  the  baiges  by  giving 
them  up  to  the  government  without  asserting  their  lien,  and  that 
the  defendant  builders  had  no  property  in  them.  But  Sir  James 
Hannen,  finding  that  in  case  of  non-delivery  of  the  barges  the 
builders,  though  not  the  legal  owners,  would  have  been  liable  to 
the  government  for  their  contract  value,  held  that  they  had  the 
interest  of  an  owner  in  that  value  and  awarded  salvage  accordingly. 
'  It  appears  to  me,  therefore,  that  they  (the  builders)  had  substan- 
tially an  interest  to  the  full  amount  of  the  barges  at  the  time  of 
the  services,  and  that  the  same  moral  obligation  to  which  the  law 
has  given  force  in  case  of  an  owner,  applies  to  those  who  have  an 
interest  in  the  property'  (at  p.  147).  This  case  was  approved  by 
the  Court  of  Appeal  in  Cargo  ex  Port  Victor  *  where  the  fiwjts,  though 
far  from  being  identical,  were  nevertheless  of  the  same  nature. 

Qovemment  stores  were  shipped  on  a  chartered  vessel  subject  to 
the  stipulations  of  a  freight  engagement  under  which  the  owners 
(the  term  including  the  charterers)  were  responsible  for  the  safe 
delivery  of  the  stores.  In  the  course  of  her  voyage  the  vessel 
having  been  in  collision  required  salvage  assistance  in  putting  into 
a  port  of  distress.  The  salvor  brought  an  action  in  personam  against 
the  charterers  in  respect  of  services  to  the  government  stores,  in 

^  (1890)  15  P.  D.  14a.         "  Dr.  Luahington  in  The  Fusilier,  Br.  k  L.  341  at  p.  344. 
»  The  Chimin,  supra.  *  [1901]  P-  243. 
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the  preservation  of  which  they  were  interested.    The  Court  held 
that  the  action  would  lie. 

Lord  Alverstone  C.  J.  said  (at  p.  255) ;  '  I  think  that  in  a  common 
maritime  adventure  of  this  kind^  at  leasts  the  persons  who  have 
the  interest  of  owners  in  the  goods  by  virtue  of  the  contract  they 
have  made  for  the  purpose  of  delivery,  have  an  interest  for  the 
purpose  of  salvage.'  But  freight — chiurtered  or  otherwise — ^is  not, 
as  has  been  shown,  a  part  of  the  value  of  a  ship ;  and  for  this 
reason  is  not^  in  the  sense  of  these  judgments,  an  interest  of  the 
shipowner  in  that  value. 

The  answer  then  to  the  salvor  must  be — chartered  freight  in 
course  of  being  earned  by  a  vessel  in  ballast  is  not  a  subject  of 
Maritime  Salvage. 

H.  Birch  Shabpe. 
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[Short  notices  do  not  necessarily  exclude  ftiller  review  hereafter.] 


A  Concise  Treatise  ofi  ilu  Law  of  Wills.  By  H.  S.  Theobald.  Seventh 
Edition.  London:  Stevens  &  Sons,  Lim.  1908.  La.  8vo. 
clvii  and  991  pp.     (35*.) 

The  new  edition  of  this  useful  book  contains  about  fifty  additional 
pages,  representing  the  normal  growth  of  the  case  law  on  Wills  during 
the  interval  of  three  years  which  liave  passed  since  the  last  edition  was 
issued.  There  is  no  substantial  alteration  in  the  arrangement  of  the  book, 
but  the  cases  as  to  the  devolution  of  trust  and  powers  on  death  have  been 
collected  in  a  short  new  chapter  (xxxvi). 

The  preface  states  some  weighty  reasons  for  questioning  the  well-known 
case  of  In  re  Warren^s  Trusts  (X884)  26  Ch.  D.  208,  in  which  it  was 
held  that  the  equitable  doctrine  of  election  was  not  applicable  in  aid  of 
remote  appointments,  but  as  the  decision  has  been  followed  in  three  recent 
cases  (see  p.  105)  the  author  does  not  anticipate  any  immediate  correction 
of  the  anomaly  thus  introduced  into  the  doctrine  of  election.  The  late 
Lord  Justice  Kay  would  probably  have  favoured  the  author's  views  upon 
the  point,  see  In  re  Brookshank  (1886)  34  Ch.  D.  160. 

In  the  sixth  edition  of  this  book  the  author  treated  the  application  of  the 
rule  against  perpetuities  to  common  law  remainders  {Frost  v.  Frost  (1889) 
43  Ch.  D.  246),  and  to  common  law  conditions  {In  re  ffollis's  Hospital 
[1899]  2  Ch.  540)  as  established  law,  but  Frost  v.  Frost  is  ambiguous 
upon  the  former  point,  and  In  re  Hollis's  Ilospiial  is  now  admitted  in  this 
edition  (p.  599)  to  be  open  to  criticism.  The  author,  however,  repeats 
and  fortifies  his  former  statement  as  to  the  application  of  the  rule  against 
perpetuities  to  common  law  remainders  by  a  reference  to  In  re  Ashforth 
[1905]  I  Ch.  535 ;  but  the  future  gift  in  that  case  might  well  be  explained 
as  an  equitable  or  executory  limitation,  to  which  the  rule  against  perpetui- 
ties would  be  clearly  applicable,  so  t}iat  it  was,  and  still  is,  premature  to 
treat  the  application  of  that  rule  as  established  law,  either  in  the  case  of 
common  law  remainders  or  in  the  case  of  common  law  conditions. 

0.  A.  S. 


Tie  Theory  afid  Practice  of  the  Law  of  Evidence.  By  William  Wills. 
Second  Edition.  By  the  Author  and  Thornton  Lawbs.  London: 
Stevens  &  Sons,  Lim.     1907.     8vo.    Ixviii  and  524  pp.     (i5*0 

We  are  glad  to  see  that  this  useful  work  has  now  reached  a  second 
edition.     Founded  on  a  course  of  lectures  delivered  to  the  students  of  the 
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Incorporated  Law  Society  as  far  back  as  1889,  it  first  appeared  in  book 
form  in  1894.  During  tiie  thirteen  years  that  have  elapsed  since  the  last 
edition  yarious  changes  have  taken  place  in  the  law  of  evidence,  and  a 
good  many  important  cases  been  decided.  These  have,  for  the  most  part, 
been  duly  chronicled  by  the  present  editors,  chief  among  the  statutory 
alterations  being,  of  course,  the  Criminal  Evidence  Act,  1898,  the  various 
provisions  of  which  are  now  incorporated  in  the  text,  the  Act  itself  being 
given  in  an  Appendix.  With  regard  to  the  cases,  the  editors  appear  to 
have  been  rather  less  diligent,  for  we  notice  that  a  good  many  decisions 
that  might  profitably  have  been  included  are  absent,  e.  g.  R.  v.  Bond  [1906] 
2  K.  B.  389  (similar  facts);  Dashwdod  v.  Magniae  [1891]  3  Ch.  306 
(usage);  E.  v.  Moore,  61  L.J.  M.  C.  80  (oaths);  Cowen  v.  Trwefiti  [1899] 
2  Ch.  309,  and  May  v.  Plati  [1900]  i  Ch.  616  (mistake  in  documents); 
and  Biggins  v.  Dawson  [1902]  A.  C.  i  (interpretation).  The  Poidett  (not 
Powlett)  Peerage  case  [1903]  A.  C.  395  is  cited,  but  not  for  the  principal 
point  established. 

The  passing  of  the  Criminal  Evidence  Act^  1898  has  apparently  induced 
the  editors  to  revise  the  whole  subject  of  the  competency  and  compellability 
of  witnesses,  and  great  pains,  they  add,  have  been  taken  to  state  the 
existing  law  fully  and  clearly.  Nevertheless  on  pp.  130-1  an  important 
misstatement  occurs.  ^  By  virtue,'  they  remark,  *  of  the  Common  Law  and 
sections  2  and  3  of  32  &  33  Vict.  c.  68,'  neither  the  parties  in  breach  of 
promise  actions,  nor  the  parties  and  their  husbands  and  wives  in  pro- 
ceedings instituted  in  consequence  of  adultery,  are  compellable  witnesses. 
This,  however,  is  clearly  erroneous,  as  it  wholly  ignores  the  operation  of 
the  Evidence  Acts  of  185 1  and  1853.  The  exceptions  contained  in  these 
Statutes  as  to  breach  of  promise  and  divorce  having  been  repealed  by  the 
Act  of  1869,  parties  and  their  husbands  and  wives  in  the  above  pro- 
ceedings were  placed  in  the  same  position  as  to  compellability  as  ordinary 
witnesses,  notwithstanding  that  they  were  again  rendered  'competent,' 
though  without  the  addition  of  the  word  *  compellable,'  by  the  last  men- 
tioned Act.  This  was  clearly  pointed  out  by  the  late  Mr.  Pitt  Taylor  in  his 
eighth  edition,  ss.  1 353-5,  as  well  as  by  Lopes  J.  in  Gttardians  of  Nottingham 
V.  Tomkinson,  4  C.  P.  D.  p.  350,  the  effect  of  whose  remarks  is  not  quite 
accurately  given  in  Mr.  Wills's  note  on  p.  131.  A  more  serious  error, 
perhaps,  is  to  be  found  on  pp.  206-9,  where  the  editors  take  much  pains 
to  maintain  that  declarations  by  the  parties  to  a  marriage  arc  receivable, 
as  exceptions  to  the  hearsay  rule,  to  prove  the  marriage,  whether  the 
declarants  be  living  or  dead,  and  whether  the  case  be  one  of  pedigree  or 
not.  No  doubt,  where  a  marriage  is  sought  to  be  proved  presumptively 
by  cohabitation  and  treatment,  the  declarations  not  only  of  the  parties 
themselves,  but  of  their  relatives  and  friends,  may  often  become  admissible. 
They  are  received,  however,  not  as  evidence  of  the  truth  of  the  declarations, 
but  merely  to  show  the  character  of  the  cohabitation  and  treatment,  i.  e.  as 
part  of  the  res  gesta,  the  res  gesta  here  being  not  the  marriage  itself,  but 
the  cohabitation  and  course  of  conduct  from  which  it  may  be  inferred. 
As  bare  assertions,  severed  from  conduct,  they  are  by  the  law  of  England 
pure  hearsay,  and  not  receivable,  except  as  admissions,  or  as  declarations 
made  by  deceased  relatives  on  questions  of  pedigree  {Dysart  Peerage  case, 
6  App.  Cas.  501-3).  Again,  the  statement  of  the  editors  on  p.  50  that 
the  legal  presumption  of  death,  from  a  person  not  having  been  heard  of  for 
seven  years,  does  not  arise  *  if  there  is  nothing  to  indicate  that  he  went 
abroad,'  is  not  strictly  correct.  A  presumption  of  law  will  equally  arise 
where  the  absence  has  merely  been  from  his  usual  place  of  resort. 


April,  1908.]  Beviews  and  Notices.  215 

From  the  point  of  Tie w  of  the  practitioner,  perhaps  the  most  yaluable 
part  of  Mr.  Wills's  book  is  the  excellent  table  of  public  documents  and 
factS)  together  with  their  respective  means  of  proof^  which  is  furnished  in 
Appendix  A.  Some  thirty  years  ago  the  late  Mr.  Nasmith  introduced 
this  feature  into  his  little  work  on  Eridence,  forming  Volume  IV  of  his 
Institutes  of  English  Law ;  but  Mr.  Wills's  list  is  of  a  much  more  complete 
and  detailed  description.  That  this  list  has  proved  of  practical  utility 
seems  to  be  demonstrated  by  the  fact  that  it  has  now  been  extended  to 
treble  its  original  length. 

On  the  whole,  and  although  the  present  volume  makes  no  claim  to  be 
exhaustive,  we  can  commend  it  as  a  sound  and  careful  survey  of  the  law 
of  evidence. 

S.L.P. 

Leading  Cases  on  the  Law  of  Evidence.     By  Ernest  Cockle.     London : 
Sweet  &  Maxwell,  Lim.   1907.    Svo.    xiii  and  224  pp.    (7«.  6d.) 

GovDSNBATiON  has  its  virtues,  but  it  is  questionable  whether  Mr.  Ck>ckle 
has  not  carried  the  tabloid  principle  rather  too  far  in  his  recent  little  book 
of  leading  cases.  Some  160  of  these  have  been  selected,  and  their  essence 
is  offered  in  224  pages  of  text.  To  effect  this,  statements  of  fact  have  been 
curtailed  or  dispensed  with,  arguments  as  a  rule  sacrificed,  and  judgments 
cut  down  often  to  a  sentence  or  two.  But  when  all  this  is  done,  what 
becomes  of  the  leading  case,  or  at  least  of  its  educational  value?  We 
confess  that  we  do  not  quite  appreciate  the  necessity  for  this  homeopathic 
treatment,  even  in  the  case  of  students,  especially  as  increased  attention 
is  intended  to  be  given  to  the  subject  of  evidence  in  future  Bar  Examina- 
tions. Assuming,  however,  that  the  necessity  exists,  Mr.  Cockle  appears, 
on  the  whole,  to  have  done  his  work  effectively.  The  book  starts  with  an 
excellent  analytical  Table  of  Contents,  all  the  headings  and  sub-headings 
of  which  are  in  turn  illustrated  by  appropriate  typical  cases.  Brief  ex- 
planatory notes  have  also  been  added  wherever  necessary.  But,  beyond 
this,  parsimony  reigns,  and  commendation  becomes  more  dif&cult ;  for  not 
a  single  decision  is  cited  except  the  leading  cases  themselves,  nor  has  any 
attempt  been  made  to  bring  the  law  of  the  latter  up  to  date.  Thus,  on 
p.  18,  the  presumption  as  to  the  continuance  of  life  is  still  given  as  one 
of  tou;,  though  the  contrary  has  frequently  been  decided;  and  on  p.  175 
the  old  heresy  that  *  parol  evidence  is  admissible  to  explain  latent,  but  not 
patent,  ambiguities,'  is  once  more  revived,  though  we  had  thought  that 
its  ghost  was  long  since  laid.  Again,  the  important  case  of  Sugden  v. 
^,  Lecnards  is  left  without  any  hint  of  the  serious  strictures  to  which  it 
was  subjected  in  the  House  of  Lords  and  elsewhere ;  and  the  Duchua  of 
Kingston's  case  without  the  modem  qualification  that  judgments  are  only 
conclusive  as  evidence  where  there  has  been  no  opportunity  of  pleading 
them.  On  p.  99,  B.  v.  Eriswell  is  represented  as  deciding  .that  ex  parte 
statements,  although  made  on  oath  before  magistrates,  are  inadmissible. 
The  decision,  however,  was  precisely  the  other  way,  for  the  Court  below 
had  admitted  the  evidence,  and  on  appeal  the  judges  being  equally 
divided,  that  decision  was  affirmed.  The  inadmissibility  of  such  evidence 
was,  indeed,  established  by  later  cases,  but  no  indication  of  these  is  supplied 
by  Mr.  Cockle.  Nor  is  the  author  much  happier  in  his  statement  of  the 
rules  as  to  estoppel ;  indeed,  here,  as  occasionally  elsewhere,  accuracy  has 
evidently  been  sacrificed  to  compression.  It  is  not  correct  to  say,  baldly, 
that '  a  party  to  a  judgment  is  estopped  from  denying  the  facts  on  which 
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it  is  based '  (p.  24) ;  nor  that  '  a  person  who  has  executed  a  deed  is 
estopped  from  denying  its  contents  *  (p.  28).  In  both  cases  mutuality  is 
required ;  and  in  the  latter,  the  rule  only  applies  in  actions  on  the  deed. 
Relevancy  is  not  synonymous  with  'connection '  (p.  33),  but  with  logical 
connection;  nor  were  there  formerly  only  two  grounds  of  incompetency 
for  witnesses  (p.  190). 

In  America  the  law  student  has  been  provided  with  such  masterly  com- 
pilations of  Gases  on  Evidence  by  Professors  Thayer  and  Wigmore  respec- 
tively, that  we  should  have  been  glad  to  see  Mr.  Cockle  take  a  more 
ambitious  and  critical  view  of  his  task  in  this  country. 

S.  L.  P. 


P(Uer90fC9  Licensing  Acts,  with  Forms.  By  the  late  James  Patjsrson. 
Nineteenth  Edition.  By  William  W.  Mackenzie.  London: 
Butterworth  &  Co.  1908.  8vo.  Ixxxii,  798  and  185  pp. 
(15*.  net.) 

^Patbbson'  may  now  almost  be  reckoned  as  a  'hardy  annual' — a 
testimony  alike  to  the  success  of  the  book  and  to  the  gathering  importance 
of,  and  the  growing  law  upon,  the  subject.  And  with  each  quickly  suc- 
ceeding new  edition  the  bulk  of  the  volume  increases.  The  present  issue 
is,  for  example,  not  far  short  of  twice  the  size  of  the  fifteenth  edition, 
published  so  recently  as  1 903,  insomuch  that  the  book  is  already  becoming 
physically  a  little  unmanageable,  and  one  fears  to  anticipate  the  next 
edition  embodying  the  proposed  legislation,  unless  a  different  size  or  a 
division  into  two  volumes  is  adopted.  Since  the  eighteenth  edition  was 
published  a  year  ago  there  has  been  no  direct  new  licensing  legislation  to 
digest ;  yet  the  statute  book  was  not  entirely  empty,  even  during  the  1 907 
session,  for  the  Army  Act  of  that  year  made  a  change  in  the  billeting  law, 
and  the  Public  Health  Acts  Amendment  Act  invested  local  authorities  in 
districts  where  the  Act  is  in  operation  with  power  to  order  the  provision 
of  sanitary  conveniences  in  public  houses — and  both  of  these  enactments 
are  duly  noted  in  the  new  edition.  But  if  Parliament  has  been  content 
with  two  small  changes  in  the  licensing  law,  the  Courts  have  not  been 
idle.  The  House  of  Lords'  decision  in  Leeds  Corporation  v.  Ryder^  and  the 
Divisional  Court's  decision  in  Liverpool  Corporation  v.  Walker  are  important 
interpretations  of  hitherto  unsettled  points  arising  under  the  1904  Act; 
and  both  are  copiously  noted  in  the  volume  before  us,  as  are  other  recent 
decisions,  illustrating  the  painstaking  thoroughness  with  which  Mr.  Mac- 
kenzie does  his  editorial  work.  Of  course  Paterson  is  a  book  for  reference 
rather  than  perusal — (and  the  careful  and  exhaustive  index  makes  it 
excellent  for  that  purpose) — and  it  is  a  book  for  the  practising  lawyer 
rather  than  the  layman ;  yet  in  view  of  the  peculiar  circumstances  sur- 
rounding licensing  law  at  the  present  time,  one  would  like  to  see  it  in  the 
possession  of  others  just  now.  If  every  politician  and  publicist  who  is 
actively  canvassing  the  subject  could  be  forced  to  pass  an  examination  in 
Paterson  before  speaking  or  writing  upon  the  licensing  question,  we  should 
be  spared  many  half-digested  ideas,  and  perhaps  a  certain  amount  of 
imdiluted  nonsense.  We  should  not,  for  example,  have  a  lady,  conspicuous 
in  a  section  of  social  reform,  urging  that  justices  who  have  a  proprietary 
interest  in  the  trade  should  not  adjudicate  upon  licensing  matters.  We 
might  even  be  saved  the  speeches  of  Members  of  Parliament  who  declare 
that  the  publican's  business  ought  to  be  regulated  by  law — a  statement 
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actually  made  at  a  public  meeting  not  many  months  ago.  And  if  only 
statesmen  could  be  forced  to  wade  through  the  book  there  might  be  some 
hope  for  the  long  OTerdue  codification  of  the  licensing  law.  Mr.  Mackenzie 
has  done  his  best  to  elucidate  and  arrange ;  but  what  a  tangle  it  is,  even 
then! 

E.  E.  W. 


A  Dige9t  <f  English  Civil  Law.  By  Edwabd  Jenks  (editor),  W.  M. 
Geldart,  W.  S.  Holdswokth,  R.  W.  Lee,  J.  C.  Miles.  Book  II; 
Part  II.  Law  of  Contract  (Particular  Contracts)  by  E.  W.  Lbb. 
London :  Butterworth  &  Co.  1907.  xxxi  and  313  pp.  (5*.  net 
per  part.) 

Mb.  Jehks  and  his  colleagues  maintain  the  high  reputation  already 
obtained  by  their  attempt  to  codify  English  Law.'  We  wish  here  to  dwell 
solely  upon  the  benefits  which  judicious  readers  may  obtain  from  the 
*  Digest  of  English  Civil  Law.'  The  book,  in  the  first  place,  provides  a 
bold  and,  on  the  whole,  accurate  statement  of  the  general  principles  which 
underlie  large  departments  of  the  private  law  of  England.  Our  own  doubt 
as  to  the  prospect  of  Mr.  Jenks  and  his  fellow  writers  being  completely 
successful  in  their  endeavour  turns  on  the  point  whether  they  confine 
themselves  closely  enough  to  laying  down  the  general  principles  of  the 
topics  with  which  they  deal.  We  are  not,  for  instance,  sure  whether  the 
thirty-seven  articles  comprised  in  Tide  v.  Principal  and  Agent  might  not 
with  advantage  be  reduced  in  number.  The  book,  in  the  second  place, 
does  far  more  than  merely  supply  readers  with  general  statements  as  to 
the  rules  governing  particular  branches  of  the  law  of  England ;  it  enables 
them  to  see  that  the  law  really  does  consist  of  a  body  of  principles.  We 
feel,  however,  that  something  would  be  gained  if  our  authors  had  made 
a  greater  effort  to  force  upon  the  observation  of  students  the  fact  that 
every  proposition  of  law  must  either  state  some  broad  general  rule,  or 
else  indicate  a  real  or  apparent  exception  to  such  a  rule.  To  teachers 
of  lawy  in  the  third  place,  the  < Digest  of  English  Civil  Law'  will,  we 
are  convinoed,  become,  as  it  advances  to  completeness,  of  more  and  more 
value.  It  gives  at  any  rate  an  outline  or  sketch  of  English  law  of 
which  a  competent  teacher  can  by  thought  and  study  fill  up  the  details. 
The  last  service  of  the  work  not  only  to  teachers,  but  to  students,  is  that  it 
reduces  English  law  to  propositions  which  it  is  possible  definitely  to  discuss. 
The  334  articles  of  which  the  last  volume  consists  are  assuredly  for  the 
most  part  the  expression  of  well-established  legal  rules.  It  is  impossible, 
however,  but  that  some  of  these  300  and  odd  propositions  should  be  either 
inaccurately  expressed  or  in  some  cases  of  doubtful  soundness ;  for  that  is 
probably  the  case  with  some  of  the  authorities  on  which  they  rest.  But 
every  one  of  them  is  intelligible.  Each  of  them  raises  a  perfectly  clear 
issue.  Each  of  them  either  conunands  assent  or  excites  dissent.  No 
student  can  do  better  than  accept  the  challenge  offered  him  by  Mr.  Jenks 
and  his  colleagues,  and  through  the  reading  of  reported  cases  enable  himself 
to  give,  in  his  own  mind  at  least,  a  clear  verdict  as  to  the  correctness  of 
the  opinions  propounded.  From  an  intellectual  conflict  of  this  kind  the 
authors  of  the  *  Digest  of  English  Civil  Law '  would,  we  feel  confident,  come 
out  with  great  credit.  It  is  certain  that  the  stirring  up  of  the  sort  of 
thorough-going  debate  we  contemplate  would  vastly  extend  the  knowledge 
of  English  law.     Vagueness  of  statement  originating,  as  it  generally  does, 


218  The  Law  Quarterly  Bevieto.  [No.  xciv. 

in  confusion  of  thought,  is  the  foe  iwith  ^bich  every  teacher  and  student 
of  law  has  to  contend.  Authors  who  exhibit  the  principles  of  law  in  clear 
propositions  admitting  of  definite  assent  or  definite  denial  render  an  in- 
estimable service  to  every  man  who  cares  that  the  law  of  the  land  should 
be  studied  with  intelligence.  To  stimulate  rational  controversy  is  at 
bottom  the  same  thing  as  the  propagation  of  sound  knowledge.  The 
Anglo-Indian  Ck)des,  with  all  their  inequalities  of  workmanship  and  occa- 
sional deliberate  departures  from  the  Common  Law,  have  been  found  by 
some  students  in  their  early  days  more  profitable  than  ordinary  textbooks, 
for  the  reasons  pointed  out  above.  A  skilfully  framed  digest  of  purely 
English  law  should  be  of  still  greater  use :  provided  always — to  repeat  a 
warning  we  do  not  scruple  to  repeat  on  every  convenient  occasion — that  it 
is  used  as  a  guide  to  the  ultimate  authorities  and  not  as  a  substitute  for 
them. 


Negligence  in  Law,  By  Thomas  Seven.  Third  Edition.  Vol.  I. 
General  Relations;  Vol.  II.  Special  Relations  arising  out  of 
Contract.  London  :  Stevens  &  Haynes.  La.  8yo.  cciv,  1-726  ; 
xi,  7^7-1505  PP-     (^3  10*) 

The  fact  that  a  work  of  this  magnitude  has  reached  a  third  edition  in 
a  comparatively  short  time,  not  being  one  of  the  books  that  profess  to 
make  things  easy  for  idle  students  or  ignorant  practitioners,  is  more  eloquent 
than  any  commendation  of  ours.  Mr.  Beven  deals  with  law  which  is 
often  uncertain,  and  he  cannot  make  it  certain;  but  seldom,  if  ever,  will 
it  be  any  one's  fault  but  our  own  if  we  do  not  obtain  from  him,  anywhere 
within  his  extensive  scope,  the  fullest  means  of  forming  a  probable 
opinion. 

There  is  a  good  deal  of  alteration  in  this  edition  besides  the  necessary 
dealing  with  new  cases.  Less  attention  is  given  to  American  decisions  and 
more  to  '  the  Law  Reports  of  our  greater  Colonies.'  By  the  way,  Mr.  Beven 
does  not  seem  to  have  noted  that  one  '  Mr.  Holmes,'  who  wrote  a  book  on 
the  Common  Law,  is  now  Justice  Holmes  of  the  Supreme  Court  of  the 
United  States ;  and  we  think  he  would  be  less  exercised  by  the  multitude 
and  occasional  vagaries  of  American  authorities  if  he  had  more  rigorously 
applied  the  maxim  vion  numeranda  ted  ponderanda  to  his  consideration  of 
them.  One  case  which  puzzles  him  in  the  preface  may  be  explained  by 
the  fact  that  the  conductor  of  an  American  train  has  larger  powers  and 
duties  than  an  English  guard.  He  is  not  penned  in  a  van,  but  has  the 
run  of  the  train,  and  is  answerable  for  keeping  order.  If,  therefore,  he 
assaults  a  passenger,  it  is  not  a  collateral '  frolic  of  his  own,'  but  a  direct 
breach  of  his  duty.     And  so  the  Court  appears  to  have  thought. 

Mr.  Beven  also  calls  attention  in  the  preface  to  his  strictures  on  Stanley 
V.  PovoeU  [1891]  I  Q.B.  86,  which  remain  unchanged.  We  agree  with  him 
that  the  judgment,  standing  alone,  is  inconclusive.  But  the  importance  of 
the  case  is  that  it  has  been  accepted,  in  the  result,  as  a  denial  of  the  old- 
fashioned  doctrine  (once  in  fashion  whether  really  authoritative  or  not) 
that  a  man  is  generally  liable  in  trespass  for  all  harm  ensuing  from  his 
voluntary  act,  though  the  act  itself  were  lawful  and  free  from  both  unlawful 
intent  and  negligence ; '  this,  of  course,  apart  from  any  question  as  to 
remoteness  of  damage  or  any  special  disqualification  of  the  plaintiff  in  tite 
circumstances. 
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We  humbly  conoeiYe  that  some  of  Mr.  Beven's  distinctioiiB  are  too 
ingenious  for  this  world,  or  those  parts  of  it  in  which  law  has  to  be 
explained  off-hand  to  juries ;  for  judges,  eyen  if  they  are  as  learned  as 
Mr.  Beyen,  cannot  always  remember  all  they  know.  But  he  is  fully  entitled 
to  be  as  dialectic  as  he  pleases,  for,  though  he  puts  his  opinions  forcibly, 
he  does  not  dogmatize. 

One  little  critical  question:  why  does  Mr.  Beven  ignore  Erflger  and 
Mommsen  and  cite  the  Corpus  Juris  from  seventeenth-century  editions  ? 
Not  that  the  difference  can  often  matter  for  his  purposes,  but  it  looks 
somewhat  out  of  keeping  in  a  writer  so  scholarly. 


Zeyal  Essatft.    By  [the  late]  James  Bbablet  Thayer.    Boffton^  Mass. : 
The  Boston  Book  Co.     1908.     8vo.     xvi  and  402  pp. 

These  collected  essays — of  which  some  are  reprinted  from  publications 
not  usually  consulted  by  lawyers — ^will  be  welcome  to  all  readers  who 
appreciate  the  late  Prof.  Thayer's  combination  of  exact  learning  with 
elegance  in  the  best  sense. 

As  might  be  expected,  the  preyailing  topics  belong  to  the  heads  of  con- 
stitutional law  and  evidence.  In  the  first  essay  it  is  explained  that  the 
'  American  doctrine  which  allows  to  the  judiciary'  (not  the  Supreme  Court 
of  the  United  States  or  Federal  Courts  exclusively,  as  sometimes  supposed 
in  England)  <  the  power  to  declare  legislative  acts  unconstitutional,  and  to 
treat  them  as  null '  was  much  disputed  in  more  than  one  jurisdiction  before 
it  prevailed.  There  was  a  rival  doctrine  that  every  branch  of  the  govern- 
ment was  the  proper  judge  of  the  constitutionality  of  its  own  acts.  And 
even  now  it  is  held  that  before  a  Court  disregards  a  statute  it  must  be 
not  only  satisfied,  but  clearly  satisfied,  that  the  enactment  is  contrary  to 
the  constitution  of  the  United  States,  or  the  particular  State,  as  the  case 
may  be.  Later  in  the  volume,  in  the  course  of  an  elaborate  discussion  of 
the  reB  gesta  question,  there  is  a  note  which  should  be  profitable  for 
English  readers,  pointing  out  that  the  Supreme  Court  of  the  tfnited  States 
is  not  an  authoritative  interpreter  of  the  common  law  for  the  purposes  of 
the  several  State  jurisdictions. 

The  short  paper  on  '  Trial  by  Jury  of  Things  Supernatural '  shows  how 
an  atmosphere  of  epidemic  delusion  could  make  rules  of  evidence  a  snare 
and  trial  by  jury  an  oppression,  the  only  safeguard  being  found  in  judges 
like  Lord  Holt  who  did  not  abandon  their  common  sense.  Prof.  Thayer 
seems  to  have  thought  that  certain  clouds  of  superstition  (less  pernicious 
than  the  belief  in  witchcraft)  had  gathered  round  the  Constitution  of  the 
United  States  in  the  matter  of  the  Philippines. 


Frederic  William  Maitlatid:  two  lectures  and  a  bibliography.  By 
A.  L.  Smith.  Oxford :  Clarendon  Tress.  1908.  8vo.  72  pp. 
2s,  6d,  net. 

This  is  a  tribute  to  Maitland's  work  from  a  lifelong  worker  in  the 
History  School  of  Oxford.  As  such  it  is  welcome,  and  especially  to  Cam- 
bridge men.  Mr.  A.  L.  Smith's  cordial  appreciation  leaves  in  substance 
nothing  to  be  desired.  We  cannot  all  expect  to  agree  in  the  order  of 
merit  we  assign  to  Maitland's  writings,  and  therefore  the  present  reviewer 
notes  merely  as  his  personal  taste  that  he  puts  the  Rede  Lecture  on  English 
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Law  and  the  Renaissance  among  the  first.  Mr.  A.  L.  Smith  says  nothing 
of  it  (at  leasty  nothing  of  his  own),  and  in  the  bibliographical  appendix 
its  name  is  misprinted  as  the  'Bede'  lecture.  There  is  just  one  real 
matter  of  difference.  On  behalf  of  the  Common  Law  we  cannot  assent  to 
the  rather  patronizing  tone  of  History  as  represented  by  Mr.  A.  L.  Smith* 
He  seems  almost  to  think  of  the  Faculty  of  Law  as  a  kind  of  Gehenna 
from  which  deserving  brands  are  plucked,  ere  they  be  too  dry,  to  adorn 
the  Paradise  of  History  and  flourish  there  as  green  trees.  Now  Maitland 
was  a  good  lawyer  before  he  was  a  historian ;  no  one  who  was  not  a  good 
lawyer  could  hare  done  his  historical  work ;  and  he  never  ceased  to  be 
zealous  for  the  law.  Some  purely  legal  lectures  of  which  no  part  is  yet  in 
print  will,  we  believe,  shortly  prove  this  better  than  any  other  man's  word. 
Mr.  A,  L.  Smith  asks,  near  the  end, '  What  did  Maitland  mean  by  choosing 
for  his  epitaph,  Hie  iacet  persona  ficta  ? '  We  have  no  doubt  what  he  ought 
to  have  meant,  though  the  answer  may  be  hardly  consistent  with  Maitland's 
almost  excessive  shrinking  from  self-assertion.  To  us  it  means  that,  if  he 
did  not  start  the  hunt  of  that  monstrous  beast  the  Fiction  Theory  of  the 
corporation,  he  was  the  first  English  scholar  to  join  in  the  adventure,  and 
lived  to  be  well  in  at  the  death. 


An  Encyclopaedia  of  Forms  and  Precedents  other  than  Court  Formic 
by  Eminent  Conveyancing  and  Commercial  Counsel.  Under  the 
general  editorship  of  Abthub  Ukderhill,  assisted  by  Harold  B. 
BoMPAs,  Humphrey  H.  King,  F.  G.  Underhay,  and  W.  M. 
Crowdy.  Vol.  XII.  Sale  of  Land;  VoL  XIV,  Shipping  Docu- 
ments to  Tramways.  London :  Butterworth  &  Co.  1907, 1908. 
La.  8vo.     Ixxxvii  and  981  pp.  and  xlv  and  661  pp. 

Volume  Xn,  which  discusses  the  sale  of  land,  is  perhaps  the  most  useful 
volume  of  the  work.  The  preliminary  note,  which  is  divided  into  two 
heads,  (i)  the  Contract  and  (2)  the  Assurance,  is  very  good.  At  p.  29 
will  be  found  a  list  of  corporations  who  can  buy  and  sell  land  and  a  statment 
of  the  formalities  necessary  to  make  the  transaction  valid. 

The  list  of  searches  which  ought  to  be  made  by  a  purchaser  at  p.  115 
appears  to  be  accurate.  We  may,  however,  point  out  that  searches  in  the 
registry  at  Durham  cannot  be  made,  as  that  Registry  has  been  closed  for 
many  years,  and  that  as  searches  for  lis  pendens  of  land  in  Lancashire  are 
sometimes  registered  in  the  District  Register  at  Liverpool,  searches  in  that 
Registry  should  be  made  if  the  land  is  in  Lancashire.  The  discussion  at  p.  1 29 
as  to  what  matter  should  be  recited  is  one  which  should  be  carefully  con- 
sidered by  young  practitioners.  Nothing  is  more  aggravating  to  a  person 
perusing  a  deed  than  to  find  long  recitals  of  irrelevant  facts,  and,  on  the 
other  hand,  the  absence  of  relevant  recitals  may  render  it  difficult  to 
understand  the  effect  of  the  operative  part  of  the  deed. 

Under  the  heading  '  Agreements  for  Sale '  will  be  found  a  large  number 
of  precedents. 

At  p.  152  the  editors  express  an  opinion  that  trustees  selling  land 
are  not  at  liberty  to  sell  the  timber  on  it  at  a  valuation.  While  perhaps 
it  may  be  difficult  in  theory  to  defend  a  sale  made  in  this  manner,  it  is 
the  only  possible  manner  of  arriving  at  the  true  value  of  the  timber. 
Where  the  quantity  of  timber  is  but  small,  it  is  common  to  sell  it  with  the 
land  as  a  whole,  but  where  it  is  large  it  is  impossible  for  a  purchaser  to 
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estimate  its  yalue  without  haying  it  yalued,  and  the  yalidity  of  a  sale  by 
trustees  of  timber  at  a  yaluation  will  probably  be  upheld  if  the  question 
eyer  comes  before  the  Ck)urt,  on  the  grounds  both  of  expediency  and  of  its 
haying  been  a  long  established  practice. 

At  p.  172  a  note  correctly  states  that  eyidence  accepted  by  conyeyancers 
as  to  the  age  of  a  person  (and  we  may  add  as  to  many  matters  of  pedigree) 
is  not  always,  or  neccssarUy,  admissible  in  Court,  a  point  which  requires 
more  attention  than  is  giyen  to  it  by  most  practitioners. 

The  forms  of  Agreements  for  Sale  of  land  will  be  found  at  pp.  151  et  seq. 
The  only  criticism  that  we  can  make  on  them  is  that  they  do  not  point  out 
the  yariations  required  where  the  land  is  registered,  or  is  situated  in  a 
district  where  registration  is  compulsory.  We  presume,  howerer,  that  they 
were  purposely  omitted  in  this  place  as  they  will  be  found  in  the  Special 
Conditions. 

The  General  Conditions  of  Sale,  pp.  275  et  seq.,  proyide  for  most  of  the 
usual  cases.  The  special  conditions  occupy  nearly  200  pages ;  conditions 
for  use  on  a  sale  of  land  where  registration  is  compulsory  will  be  found 
at  p.  446;  those  for  use  on  a  sale  of  registered  land  will  be  found  at 
p.  447  et  seq.,  and  an  outline  form  will  be  found  at  p.  444.  We  do  not 
find  in  the  conditions  for  sale  in  a  compulsory  district  any  proyision 
proyiding  that  the  purchaser  shall  cause  notice  of  restrictiye  conditions 
to  be  entered  on  the  register,  a  condition  which,  at  all  eyents,  if  the  sale 
is  the  occasion  on  which  the  restrictions  are  imposed,  should  always  be 
inserted. 

We  doubt  whether  the  condition  as  to  Proyisional  Registration  at 
P*  457  is  correct.  It  proyides  that  the  purchaser  shall  receiye  a  transfer 
deliyered  as  an  escrow.  The  proper  course  appears  to  be  for  the  yendor 
(not  the  purchaser)  to  present  the  transfer  for  proyisional  registration  of 
the  purchaser. 

The  conyeyances  are  diyided  into  {A)  assurances  of  freeholds  comprising 
conyeyances  (i)  by  and  to  persons  of  full  capacity,  (2)  by  and  to  persons 
under  disability,  (3)  under  orders  of  Court,  (4)  of  mortgaged  property,  (5)  in 
consideration  of  or  subject  to  rent-charges,  (6)  by  and  to  trustees  and 
personal  representatiyes  or  heirs  of  deceased  persons,  (7)  under  the  Settled 
Land  Acts  1882  to  1890,  (8)  subject  to  restrictiye  coyenants,  (9)  by  and  to 
limited  companies  and  corporate  bodies,  (10)  of  lands  of  qualified  freehold 
tenures;  {B)  copyhold  assurances;  (C)  leasehold  assurances  made  (i)  by 
absolute  owners,  (2)  by  tenants  for  life,  (3)  by  mortgages,  (4)  by  persons 
in  fiduciary  positions  and  co-owners ;  and  (Z>)  mixed  assurances. 

In  the  space  at  our  disposal  it  is  impossible  to  giye  an  adequate  account 
of  these  precedents.  We  may  call  attention  to  the  precedents  at  p.  539 
et  seq.  of  conyeyances  on  behalf  of  a  lunatic  and  a  conyicted  felon. 

The  editors  haye  been  yery  fortunate  in  obtaining  a  few  precedents 
settled  by  the  late  Mr.  T.  C.  Wright,  one  of  the  founders  of  the  modem 
school  of  conyeyancing,  a  draftsman  who,  at  a  time  when  the  prolix 
conyeyances  of  the  old  school  were  still  pretty  generally  employed,  was 
distinguished  by  the  clearness  and  conciseness  of  his  drafts. 

Volume  XIV  contains  the  headings  Shipping  Documents,  Stock  Exchange 
Documents,  Testimonium  and  Attestation  Clauses  and  the  Execution  and 
Authentication  of  Instruments,  Theatres,  Tithes  and  Tithe  Rent-charges, 
Trade  Combines,  Trade  Marks,  Trade  Unions,  &c.,  and  Tramways. 

Under  the  heading  Stock  Exchange  Documents  will  be  found  a  fult  and 
lucid  description  of  the  manner  in  which  stocks  or  shares  are  bought  and 
sold  on  the  London  Stock  Exchange.    The  meaning  of  some  words  not 
VOL.  XXIV.  Q 
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generally  known  to  the  public,  such  as  Contango  Day,  Ticket  Day,  Settling 
Day,  Certified  Transfer,  Carrying-OTer,  and  Backwardation  are  carefully 
explained. 

The  forms  are  forms  for  the  use  of  brokers,  and  indemnities  to  companies 
on  the  issue  of  a  share  certificate  or  a  dividend  warrant  in  place  of  one 
that  is  lost,  and  memoranda  as  to  mortgages  of  stocks  and  shares. 

The  preliminary  note  to  Testimonium,  Ac,  contains  full  directions  for 
execution  of  deeds  in  England  (including  special  cases);  for  attestation 
(including  special  cases),  for  the  execution  abroad  of  documents  to  be  acted 
on  in  England,  and  for  the  execution  and  authentication  of  documents  to 
be  acted  on  out  of  England.  We  may  call  special  attention  to  the  formali- 
ties necessary  when  the  instrument  is  to  be  acted  on  in  Scotland. 

The  preliminary  note  on  Theatres  contains  much  information  concerning 
the  law  affecting  theatres  and  theatrical  performances  which  is  not,  so  far 
as  we  are  aware,  generally  known  to  the  profession.  The  forms  contain 
a  lease  of  a  theatre,  agreements  for  a  tenancy  of  a  theatre,  with  a  touring 
company,  with  a  refreshment  contractor,  and  a  mortgage  of  a  theatre  in 
course  of  erection.  There  are  also  many  documents  relating  to  the  play 
and  the  performance. 

The  preliminary  note  to  Tithes  and  Tithe  Rent-charges  contains  an 
epitome  of  the  law  relating  to  them ;  and  the  precedents  appear  to  contain 
all  the  forms  which  can  be  required  in  practice. 

Under  the  heading  Trade  Combines  will  be  found  discussions  of  the 
legality  of  combines  as  regards  third  parties,  and  as  regards  the  parties 
thereto,  and  a  considerable  number  of  precedents. 

Under  the  heading  Trade  Marks  will  be  found  a  preliminary  note,  the 
forms  required  for  registration  of  a  trade  mark,  forms  of  assignment  of 
trade  marks,  and  for  registering  the  assignment. 

Under  the  heading 'Trade  Unions,  &c.  (which  has  the  advantage  of  being 
written  by  the  Secretary  of  the  Royal  Commission  on  Trade  Disputes  and 
Trade  Combinations  1 903-1 906)  will  be  found  a  useful  epitome  of  the 
law  and  a  collection  of  precedents. 

While  the  practitioner  will  not  find  much  in  this  Tolume  relating  to  his 
ordinary  practice,  he  will  find  it  extremely  useful  when  he  has  to  deal  with 
the  subjects  treated  of  in  it. 


A  SupplemetU  to  a  Treatise  an  the  Sgetem  ef  Evidence  in  Trials  ai  QmmoK 
Law,  coniaimng  tie  Statutes  amd  Judicial  Beeisums^  1904-1907. 
By  John  Hxnry  Wiomors,  Professor  of  the  Law  of  Evidence  in 
the  Law  School  of  North  Western  University.  Boston  :  Little, 
Brown  &  Co.     1908.     La.  8vo.    xiii  and  459  pp. 

Not  content  with  the  four  large  volumes  on  the  Law  of  Evidence,  recently 
published,  Professor  Wigmore  has  now  produced  a  supplementary  volume 
of  469  pages,  which  contains  the  Statutes  and  Judicial  Decisions  for 
1 904-1 907,  as  well  as  many  additional  cases  which  had  been  omitted 
from  the  earlier  volumes.  The  arrangement  of  this  Supplement  strikes  us 
as  admirable.  It  follows  the  former  volumes  paragraph  by  paragraph, 
so  that  by  comparing  any  paragraph  in  the  original  treatise  wiUi  the 
paragraph  in  the  Supplement  which  bears  the  corresponding  number,  the 
reader  is  at  once  placed  in  possession  of  all  that  Professor  Wigmore  has 
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been  able  to  discover  about  the  particular  point  upon  which  information 
is  being  sought.  The  learned  author  does  not  content  himself  with  merely 
recording  the  decisions  of  the  yarious  Courts,  but  where  those  decisions 
4o  not  commend  themselves  to  his  better  judgment  he  very  properly  does 
not  fail  to  criticize  them.  For  example,  upon  page  9  we  find  collected 
a  series  of  rulings  which  he  says  '  are  to  be  numbered  among  those  which 
still  take  part  in  the  Saracenic  invasion  led  by  Fanatic  Technicality  into 
the  realms  of  Truth  and  Common  Sense.'  We  are  glad  to  see  that  he  puts 
forward  an  earnest  plea  for  the '  orthodox  and  unflinching  rule  of  the  inherited 
Common  Law — the  Judge  for  admissibility,  the  Jury  for  weight.'  Among 
the  recent  English  cases  cited  we  notice  R.  v.  Watt  (1905)  20  Cox  852, 
which  Professor  Wlgmore  describes  as  '  a  good  opinion  by  Phillimore  J.' 
It  may  be  interesting  to  Professor  Wigmore  to  know  that  before  Mr.  Justice 
Phillimore  gave  his  decision  on  the  point  which  arose  in  R,  v.  WaU^  he  had 
been  referred  to  paragraphs  278  and  279  of  the  Main  Treatise. — The  cases 
following  R.  V.  Lillyman  [1896]  2  Q.  B,  167,  are  brought  up  to  date  on 
page  169,  and  on  page  75  some  further  cases  have  been  added  with  refer- 
ence to  the  English  practice  as  to  confessions  under  arrest.  The  Index  of 
Topics,  which  is  the  work  of  Mr.  Harvey  C.  Voorhees,  of  the  Boston  Bar, 
appears  to  have  been  carefully  compiled,  and  the  system  of  reference 
adopted  clearly  shows  where  any  particular  point  can  be  found  both  in 
the  Main  Treatise  and  the  Supplement.  In  our  July  number  for  1905  we 
congratulated  Professor  Wigmore  on  the  completion  of  a  task  of  great 
magnitude,  but  although  '  of  making  books  there  is  no  end,'  we  do  not 
think  that  much  study  of  this  Supplement  should  prove  '  a  weariness  of 
the  flesh.' 


Encyclopaedia  cf  Local  Oovemment  law.  Edited  by  Joshua  Scholk- 
FIELD.  London :  Butterworth  &  Co.,  and  Shaw  fr  Sons.  Vol.  V : 
1907.  La.  8vo.  Ixiv  and  468  pp.  Vol.  VI:  1908.  La.  8vo. 
xci  and  558  pp.     {25s.  each  vol.) 

Thbsb  volumes  contain  long  articles  on  many  subjects  of  importance, 
including  Of&cers  of  Local  Authorities,  Overseers,  Parish  Councils  and 
Parish  Meetings,  Police,  Private  Streets,  Rating,  Reformatory  and  Industrial 
Schools,  Registration  of  Births,  Deaths,  and  Marriages,  Rivers,  Schools, 
Sewers  and  Drains,  Small  Holdings,  Summary  Ptoceedings,  IVamways, 
Vaccination,  and  Vestries.  There  are  also  many  shorter  articles,  not  less 
valuable  than  the  longer  ones,  and  often  more  valuable  from  the  fact  tbat 
they  deal  with  the  matters  too  small  to  form  the  subject  of  independent 
textbooks  and  yet  too  special  to  And  their  way  into  general  law  books. 

Such  minor  articles  as  those  on  the  Board  of  Trade,  Lights  on  Vehicles, 
Telegraphs  and  Telephones,  Sky  Signs,  Slaughter-houses,  Servants'  Registries, 
Postal  Facilities,  Petroleum  and  Provisional  Orders,  are  just  what  one  looks 
for  in  an  Encyclopaedia.  They  direct  the  reader  at  once  to  the  statutes 
and  case  law  on  the  several  subjects,  and  save  him  a  prolonged,  and  some- 
times fruitless,  search  in  the  Index  to  the  Statutes  and  Digests  of  Case 
Law. 

The  longer  articles  are  no  doubt  equally  useful  to  those  who  are  not 
provided  with,  or  have  not  ready  access  to,  a  well-furnished  library ;  but 
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they  cannot  take  the  place  of  the  treatises  specially  devoted  to  the  same 
subjects. 

An  inevitable  defect  in  an  Encyclopaedia  of  law  is  the  difficulty  of  keeping 
it  up  to  date.  Some  articles  may  become  obsolete  before  others  have  left 
the  press.  This  has  happened  in  the  case  of  '  Allotments  and  Small 
Holdings.'  The  article  by  that  name  in  vol.  i  is  rendered  to  a  large  extent 
obsolete  by  the  passing  of  the  Small  Holdings  and  Allotments  Act,  1907. 
Fortunately  the  editors  have  been  able  to  remedy  the  defect  by  inserting 
in  vol.  vi  an  article  on  *  Small  Holdings  and  Allotments/  which  shows 
how  the  law  stated  in  the  earlier  article  has  been  amended  by  the 
recent  Act. 

A  notable  article  in  vol.  vi  is  that  on  ^Pollution  and  Obstruction  of 
Rivers/  by  the  editor.  The  Statute  Law  is  very  fully  dealt  with,  and  even 
the  local  Acts  relating  to  rivers'  pollution  in  Yorkshire  and  Lancashire  are 
treated  exhaustively.  We  are  not  sure  that  some  of  the  space  devoted  to 
these  local  Acts  might  not  with  advantage  have  been  utilized  for  a  fuller 
treatment  of  the  Common  Law.  The  acquisition  of  prescriptive  rights  to 
pollute  rivers,  liability  for  adding  to  the  pollution  of  an  already  impure 
river,  rules  as  to  coming  to  the  nuisance,  the  application  of  the  Statute 
of  Limitations  and  Public  Authorities  Protection  Act  to  nuisances  by 
pollution,  are  all  treated  of  either  inadequately  or  not  at  all,  and  Crosdey 
V.  Lightowler  is  not  even  mentioned.  In  the  section  on  *  Remedy  by  Abate- 
ment '  it  is  not  stated  whether  notice  must  be  given  before  abating  (see 
Lemmon  v.  Webb  [1895]  ^'  ^-  i)>  ^^^  ^^^  Common  Law  remedy  by  action 
for  damages  is  spoken  of  as  if  it  owed  its  existence  to  Lord  Caims's  Act. 

One  of  the  longest  articles  in  vol.  v  is  that  on  ^  Rates  and  Rating,'  by 
Mr.  E.  M.  Eonstam.  The  law  is  stated  clearly  and  as  a  rule  accurately. 
The  learned  author,  however,  hardly  does  himself  justice  in  the  section 
devoted  to  *  Rating  Markets.'  If  he  had  kept  in  mind  that  it  is  the  market- 
place and  not  the  market  that  is  rated,  and  had  carefully  studied  Mr. 
Chitty's  accurate  exposition  of  the  law  in  vol.  iv  (p.  473)  of  this  Encyclo- 
paedia, he  would  not  have  felt  any  difficulty  in  reconciling  Duke  of  Bedford 
V.  Covent  Oardm  (51  L.  J.  M.  C.  41)  with  Beg.  v.  CastoeU  (L.  R.  7  Q.  B.  328) 
and  Mayor  of  Lomdcm  v.  8i,  Sepulchre  (L.  R.  7  Q.B.  333  n.).  We  cannot 
agree  with  him  that  the  Covent  Garden  case  has  shaken  the  authority  of 
the  earlier  cases.  The  Covent  Garden  case  was  one  in  which  the  tolls  were 
taken  under  a  local  Act,  and  the  question  was  whether  they  were  really 
market  tolls  or  stallages.  The  Court  held  that  they  were  stallages,  taken 
in  respect  of  an  occupation  of  a  definite  portion  of  the  market-place,  and 
not  (as  in  Beg,  v.  Caswell)  tolls  payable  in  respect  of  the  use  of  the  market. 
In  Beg,  v.  CctaweU,  Lush  J.  put  the  point  in  one  sentence :  *  The  question  is 
whether  these  cattle  market  tolls  are  a  payment  for  the  use  of  the  market 
only,  or  for  the  use  of  the  soil.'  They  were  held  to  be  of  the  former  nature. 
In  the  Covent  Garden  case  the  tolls  were  held  to  be  payable  for  the  use  of 
the  soil.  Whether  the  market  is  held  in  a  public  street  or  an  enclosed 
market-place  is  quite  immaterial.  In  either  case,  if  the  payment  is  made 
merely  for  selling  or  exposing  goods  for  sale  in  the  market,  and  not  for  any 
occupation  of  a  definite  portion  of  the  soil  of  the  market-place,  the  toll  is 
a  franchise  toll  payable  in  respect  of  the  user  of  an  incorporeal  heredita- 
ment, and  cannot  be  taken  into  account  in  the  assessment  of  the  market- 
place. 
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A  Digest  of  Cases  overruled,  approved  or  otherwise  dealt  with  in  the 
English  and  other  Courts,  By  W.  A.  G.  Woods  and  John 
Ritchie.  (Founded  on  Dale  and  Lehmann's  Digest  of  Cases 
overruled,  &c.)  Three  Vols.  London  :  Stevens  &  Sons^  Lim. ; 
Sweet  &  Maxwell,  Lim,  1907.  La.  8vo.  ccxxxii  pp.  and  559a 
columns.     (£5  5«.) 

Few  people  would  recognize  the  old  Dale  and  Lehmann  in  these  three 
volumes.  The  plan  and  execution  of  the  work  are  quite  different,  and  the 
old  book  (not  always  reliable)  has  evidently  served  merely  as  a  foundation 
for  this  massive  edifice  containing  references  to  some  30,000  decisions. 
The  present  work  is  arranged  according  to  subject-matter,  and  gives  (as 
explained  in  the  Preface)  'such  extracts  from  the  judgments  as  will  show 
the  special  point  discussed  in  each  case.  We  have  thus  collected  together 
under  their  proper  headings  those  cases  in  which  a  given  case  is  specially 
discussed,  approved,  &c.,  and  have  so  arranged  them  that  the  inquirer  may 
see  at  once  not  only  how  that  case  itself  has  been  treated,  but  also  how 
th^  cases  treating  it  have  been  subsequently  handled/  Every  case  is  dated, 
and  references  to  all  reports  of  each  decision  are  given.  There  is  a  com- 
plete table  of  cases,  and  the  appendix  brings  the  work  down  to  the  end  of 
1906.  So  far  as  we  have  tested  the  work,  it  seems  to  have  been  carefully 
and  accurately  done,  and  we  have  no  substantial  criticism  to  make ;  but 
the  system  of  double  dates,  necessitated  by  the  placing  of  the  Law  Journal 
references  before  those  to  the  Law  Reports,  looks  rather  clumsy. 

This  reincarnated  'Dale  and  Lehmann'  should  be  useful  to  the  busy 
practitioner.  It  will  at  once  put  him  on  the  track  of  all  the  important 
decisions  on  a  given  point. 


The  Principles  aiid  Practice  of  the  Law  of  Libel  and  Slander.  By  Hugh 
Faaser.  Fourth  Edition.  London :  Butterworth  &  Co.  1908. 
Iv  and  409  pp.     (12*.  6rf.) 

The  fourth  edition  of  this  useful  book  does  not  call  for  lengthy  comment. 
No  change  has  been  made  in  the  general  arrangement,  but  the  whole  work 
has  been  carefully  brought  up  to  date.  The  recent  decisions  in  the  Court 
of  Appeal  have  necessitated  the  re- writing  of  that  part  of  the  book  which 
deals  with  the  law  of  Fair  Ck)mment.  The  author  continues  to  take  the 
view  that  Fair  Comment  is  no  libel,  which  must  now  be  regarded  as 
doubtful.  The  decision,  however,  in  Plymouth  Mutual^  ^-c.  v.  Traders 
Publishing  Association  [1906]  i  E.  B.  403  is  not  cited,  except  in  con- 
nexion with  pleading  and  discovery,  and  scant  attention  is  paid  to  the 
judgment  of  Lord  Collins  in  Thomas  v.  Bradbury,  Agnew  if  Co.  [1906] 
2  K.  B.  627.  Considerable  additions  have  been  made  to  the  Appendix  of 
Forms  and  Precedents,  particularly  of  affidavits  required  in  the  various 
proceedings  that  may  arise  in  the  publication  of  a  libel.  A  novel  and 
useful  feature  is  a  precedent  of  a  complete  case  on  appeal  to  the  House 
of  Lords. 
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A  Treatise  on  the  Law  relating  to  the  Devolution  of  Real  Estate  on  Death 

under  Part  I  of  the  Land  Transfer  Act,  1897,  and  the  Administra- 

turn  of  Assets^  Heal  and  Personal.     By  the  late  Leopold  Gboroe 

GoBDON    Bobbins    and    Fbederick  Trenthak    Maw.    Fourth 

Edition.      London :    Batterworth  &  Co.     1908.      8vo.     Ixviii 

and  474  pp.    (15*.  net.) 

GoHSiDEBiKG  the  sloTcnly  way  in  which  Part  I  of  the  Land  Transfer  Act, 

1897,  is  drawn,  the  number  of  reported  cases  on  it  is  surprisingly  small, 

but  such  as  have  been  decided  since  the  last  edition  of  this  work  was 

published  are  important,  especially  Re  SomervilU  and  Tumer^s  Contract 

[1903]  2  Ch.  583,  deciding  that  equitable  estates  are  within  the  Act;  Re 

Cohen* s  Executors  and  Ltrndcn  Cownty  Council  [1902]  i  Ch.  187,  deciding 

that  executors  not  entitled  to  probate  in  England  are  not  '  personal  repre- 

sentatires'  within  the  meaning  of  the  Act;  Re  Beverley  [igoi]  i  Ch.  681, 

with  reference  to  an  executor's  power  of  appropriation ;  Re  WiUiams  [1904] 

I  Ch.  52,  with  reference  to  his  right  of  retainer;  and  Re  Kempster  [1906] 

I  Ch.  446,  as  to  a  legatee's  right  of  marshalling.  All  these  are  duly  referred 

to  in  the  new  edition. 

In  the  earlier  editions  of  the  book  there  was  a  difference  of  opinion 
between  Mr.  Bobbins  and  Mr.  Maw  on  the  question  whether  on  the  death 
of  a  tenant  in  tail  his  estate  deyoWes  to  his  personal  representatives, 
Mr.  Bobbins  thinking  that  it  does,  and  Mr.  Maw  thinking  that  it  does 
not,  because  the  heir  in  tail  takes  by  '  survivorship.'  In  the  new  edition 
Mr.  Maw  has  abandoned  this  somewhat  strained  interpretation,  and  thinks 
that  an  estate  tail  is  not  within  the  Act  because  it  is  not  devisable,  and 
this  is  probably  correct,  having  regard  to  the  words  '  notwithstanding  any 
testamentary  disposition'  in  section  i. 

The  remainder  of  the  book,  dealing  with  administration  of  assets,  &c., 
gives  a  good  summary  of  the  law,  and  all  the  recent  cases  appear  to  be 
noted  up.  Mr.  Maw  thinks  that  as  a  result  of  the  recent  decisions  in  Re 
Leng  and  Re  Whitaker^  Crown  debts  no  longer  have  priority  where  an  in- 
solvent estate  is  being  administered  by  the  Court.  This  view  seems  to  us 
to  be  correct,  but  the  point  is  not  free  from  doubt.  Mr.  Maw  also  thinks 
that  as  a  result  of  the  decision  in  Re  Samson  [1906 J  2  Ch.  584,  the  Crown 
is  entitled,  in  respect  of  a  simple  contract  debt,  to  priority  over  all  specialty 
and  simple  contract  creditors,  and  that  the  decision  in  Re  Bentinek  [189  7  J 
I  Ch.  673  is  therefore  erroneous.     This  seems  a  necessary  consequence. 

The  new  edition  is  a  great  improvement  on  its  predecessor,  and  forms 
a  useful  and  trustworthy  guide. 


Exterritoriality:  the  Law  relating  to  Consular  Jurisdiction  and  to 
Residence  in  Oriental  Countries.  By  Sir  Francis  Piogott, 
Chief  Justice  of  Hong  Kong.  New  Edition,  revised  and  enlarged. 
Hong  Kong :  Kelly  &  Walsch,  Lim. ;  London :  Batterworth  & 
Co.     1907.     La.  8vo.    xxi  and  326  pp.    {21s.) 

The  learned  author  gives  a  good  introduction  to  the  subject,  showing 
how  interest  in  it  has  grown  since  the  time  when  Sir  James  Stephen  described 
exterritoriality  as  a  subject  *  of  great  curiosity,  but  very  little  known.'  It 
is  pointed  out  that  exterritoriality  is  not  the  same  thing  as  extra-terri- 
tonality,  though  some  writers  consider  the  terms  as  identical.  The  whole 
question  is  treated  from  the  point  of  view  of  the  eastern  countries,  where, 
since  Japan  has  taken  her  place  among  the  great  Powers,  many  international 
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questions  have  gained  a  wider  bearing.  Justice  is  done  to  ttie  China  Orders 
in  Council,  which  are  too  little  known  and  seldom  read,  the*  care  which 
is  inTolved  in  their  elaboration  haying  been  hitherto  hardly  appreciated. 
The  book  is  admirably  indexed,  and  contains  seyeral  excellent  tables 
referring  to  the  statutes,  cases,  orders,  &c.,  quoted  in  the  rest  of  the  work. 
It  will  not  only  prove  a  valuable  book  of  reference  to  consuls  and  all  other 
members  of  the  consular  and  diplomatic  services,  but  also  to  all  inter- 
national lawyers.  A  very  important  treaty  with  Japan,  which  came  into 
force  in  August  1899,  and  which  has  recently  been  brought  into  notice  in 
the  courts  {MarshdU  v.  Saville  otherwise  MarshdW),  is,  we  think,  insufficiently 
dealt  with.  It  is  shortly  referred  to  at  p.  a68,  but  is  not  mentioned  in 
the  Table  of  Treaties.  The  importance  of  this  treaty  may  be  gathered  from 
the  fact  that  it  appears  that  forty  English  marriages  in  Japan  have  been 
declared  invalid  through  the  non-observance  of  the  new  provisions. 
Otherwise,  the  work  seems  to  be  well  brought  down  to  date. 


Tie  Companies  Act,  igoj^  and  the  Limited  Partnerships  Act,  1907,  with 
explanatory  notes.  By  Sir  Francis  Beaufort  Falxbr.  London  : 
Stevens  &  Sons,  Lim.     1908.     8vo.    viii  and  loa  pp.     (6s.) 

The  Companies  Act,  1907,  is  one  which  sadly  needs  an  interpreter  of 
authority,  for  it  touches  company  law  at  nearly  every  point,  and  will 
certainly  provide  the  Courts  with  many  puzzles.  And  what  better  inter- 
preter could  we  have  than  Sir  F.  B.  Palmer  with  his  experience  of  every 
phase  of  company  law,  and  himself  a  member  of  the  Committee  which  sat 
and  '  hatched,'  as  King  James  would  say,  the  Report  on  which  the  Act 
is  founded  ?.  One  of  the  sections  which  is  clearly  destined  to  give  much 
trouble  is  that  authorizing  the  reissue  of  debentures  (s.  1 5).  On  this  the 
author  has  a  long  and  illuminating  note.  Another,  not  less  important 
section  is  that  giving  a  statutory  definition  of  a '  private  company ';  and  its 
importance,  as  the  author  points  out,  consists  in  the  fact  that  few  so-called 
'  private  companies ' — and  their  name  is  legion-^conform  to  the  require- 
ments of  the  definition,  and  most  of  them  are  therefore  not  entitled  to 
the  privileges  and  immunities  accorded  only  to  the  '  private  company '  as 
statutorily  defined.  There  will  have  to  be  an  extensive  altering  of  articles 
to  bring  these  other  private  companies  into  line  with  the  Act. 

The  volume  includes  the  Limited  Partnerships  Act,  1907,  and  one  of 
the  most  instructive  things  in  it  is  the  comparison  which  Sir  F.  Palmer 
institutes  in  the  Introduction  to  the  Act  between  the  respective  merits  of 
the  *  private  company  *  and  the  limited  partnership.  They  cannot  be  gone 
into  here.  Suffice  it  to  say  that  the  author's  conclusion  is  altogether  in 
favour  of  the  private  company. 


The  Law  relating  to  Banker  and  Customer  in  Australia,  By  F.  A.  A. 
BusSKLU  London :  Sweet  &  Maxwell,  Lim. ;  Sydney :  Law  Book 
Company  of  Australasia,  Lim.     1907.     8vo.     xv  and  393  pp. 

This  book  is  based  upon  lectures  delivered  in  Sydney  before  the  Bankers' 
Institute  of  New  South  Wales,  and  therefore  deals  primarily  with  banking 
law  as  it  is  in  New  South  Wales.  But  banking  law,  including  the  law 
relating  to  negotiable  instruments,  is  much  the  same  tluroughout  Australia 
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and  New  Zealand,  and  each  State  has  its  own  Bills  of  Exchange  Act 
modelled  on  the  English  Act  of  1882.  References  are  made  from  time  to 
time  to  the  differences  in  the  local  statutes,  and  this  will  make  the  book 
useful  in  other  parts  of  Australia  than  New  South  Wales.  Lawyers  and 
others  in  England  who  are  interested  in  Australian  banking  law  will  also 
find  it  possible  to  resolve  many  points  of  law  and  banking  practice  by 
looking  into  Mr.  Russell's  book.  The  author's  claim  for  his  work  that  it 
deals  more  fully  than  legal  textbooks  usually  do  with  the  practical  routine 
business  of  banking  is  entirely  justified,  and  bank  clerks  and  others  in 
the  service  of  a  bank  in  England  will  find  many  legal  questions  here 
discussed  in  a  way  which  they  will  be  able  to  understand.  Several  recent 
cases  are  fully  discussed,  such  as  Capital  and  CowUies  Bank  t.  Gordon  and 
MarAaU  y.  Colonial  Bank*  Some  conmion  mistakes  among  business  men 
are  most  usefully  pointed  out,  as  for  instance  (p.  260)  as  to  any  special 
efficacy  attaching  to  a  particular  method  of  referring  to  the  fact  of  agency 
where  a  business  document  is  signed  on  behalf  of  a  principal. 


Money-lenders  and  Borrowers.    By  C.  6b£Nville  Alabaster.    London : 
Stevens  &  Sons,  Lim.     1908.     8vo.    xxiii  and  119  pp.     {6s.) 

This  book  contains,  first,  an  explanation  and  interpretation  of  the 
Money-lenders  Act,  1900;  and,  secondly,  some  notes  on  the  position  of 
sureties  and  the  methods  of  procedure  for  the  recovery  of  money  lent. 
The  former  is  all  that  will  appeal  to  legal  practitioners.  The  case  of 
Wade  V.  Shaffer ^  'Times'  Newspaper,  June  25,  1907,  is  mentioned^  in 
which  Parker  J.  held  that  the  substantial  question  in  proceedings  for 
relief  under  the  Act  is  whether  the  transaction  is  harsh  and  uncon- 
scionable or  no,  and  not  whether  the  borrower  has  tendered  or  paid  into 
Court  the  amount  eventually  adjudicated  to  be  due  from  him.  Costs 
were  given  to  the  borrower  upon  that  principle.  A  chronological  table 
of  statutes  is  perhaps  more  convenient  for  reference  than  an  alphabetical 
list. 


The  Weights  and  Measures  Act.     By  W.  Eric  Bousfield.    London: 
Stevens  &  Sons,  Lim.     1907.     8vo.     xxx  and  300  pp.    {6s,) 

This  work  comprises  the  statutes  relating  to  weights  and  measures, 
including  those  affecting  Scotland  and  Lreland.  It  also  contains  the 
Statutory  Regulations  issued  by  the  Board  of  Trade  in  1907.  Appended 
to  the  various  sections  are  notes  incorporating  the  judicial  decisions 
thereon,  and  also  explanatory  observations  where  they  appear  necessary. . 

The  author  has  been  unusually  fortunate  in  the  amount  of  intimate 
knowledge  and  experience  which  has  been  at  his  disposal.  Mr.  W.  R. 
Bousfield,  K.C.,  who  introduced  the  measure  of  1904  into  the  House  of 
Commons,  has  written  a  preface,  and  has  assisted  the  author  in  the  pre- 
paiution  of  the  work.  Assistance  has  also  been  given  by  various  gentlemen 
who  aided  in  the  preparation  of  the  Statutory  Regulations.  The  work  has 
been  carefully  prepared,  and  it  contains  a  lengthy  Introduction  elucidating 
the  subject.  The  index  is  good,  but  scarcely  exhaustive.  Such  words  as 
'consent/  'false,'  and  'unjust'  might  have  been  accorded  separate  notice 
in  view  of  the  judicial  decisions  upon  them. 
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The  Yearly  Digest  cf  Reported  Caeesfcr  tie  Year  1907.  Edited  by 
6,  B.  Hill.  1908.  London :  Butterworth  &  Co.  Svo.  xxxi 
and  236  pp.    (15*.) 

This  annual  publication  maintains  its  standard  of  excellence.  It  digests 
the  cases  of  the  past  year  which  are  reported  in  the  Law  Reports,  the  Law 
Journal,  the  Law  Times  Reports,  the  Times  Law  Reports,  the  Solicitors' 
Journal  (when  not  reported  elsewhere).  Commercial  Cases,  Maritime  Law 
Cases,  Hanson's  Bankruptcy  and  Company  Cases,  the  Reports  of  Patent  Cases, 
Registration  Cases,  Cox's  Criminal  Law  Cases,  Local  Government  Reports, 
O'Malley  and  Hardcastle's  Election  Petition  Reports,  M*Namara's  Railway 
and  Canal  Cases,  and  a  selection  of  Lrish  and  Scotch  Reports.  But  it  still 
omits  to  refer  to  cases  in  the  Weekly  Notes,  and  notes  of  cases  in  the  Law 
Journal  and  Law  Times,  which  are  not  reported  elsewhere,  and  this  omission 
is  a  defect. 


Principles  of  Company  Law.    By  Alfbed  F.  Topham.    Second  Edition. 
1908.     London  :  Butterwortb  &  Go.    xxxvi  and  357  pp. 

This  is  a  handy  little  book,  most  useful  for  students.  The  recent  cases 
and  the  provisions  of  the  Companies  Act,  1906,  are  for  the  most  part  duly 
noticed  in  their  proper  places.  At  page  208,  the  author  gives,  as  one  of  the 
grounds  for  winding  up  a  company,  that  the  number  of  its  members  has 
fallen  below  seven,  but  he  should  have  gone  on  to  say,  'unless  it  is  a 
private  company  within  the  meaning  of  the  Act  of  1907,  in  which  case  the 
number  must  have  fallen  below  two.' 


We  have  also  received : — 

Encyclopaedia  of  the  Laws  of  England  .  .  .  Second  Edition,  revised 
and  enlarged.  Edited  by  Mb.  Justice  A.  Wood  Renton  and  Max  A. 
RoBBBTSOK.  Vol.  IX.  Mark  to  Non  assumpsit.  London:  Sweet  & 
Maxwell,  Lim.  Edinburgh :  Wm.  Green  &  Sons.  1908.  La.  8va  vii  and 
686  pp. — Like  the  preceding  Yolumes,  this  has  been  well  posted  up.  The 
article  on  Martial  Law,  now  signed  by  Mr.  S.  H.  Leonard,  is  much 
enlarged,  and  deals  with  the  questions  which  arose  in  the  South  African 
War.  Recent  eyents  in  the  domain  of  international  law,  such  as  the 
settlement  of  the  North  Sea  incident  and  the  additions  of  the  Second 
Peace  Conference  at  the  Hague  to  the  machinery  of  arbitration  and  media- 
tion, are  accounted  for  in  the  appropriate  places  (in  one  or  two  there  seems 
to  have  been  barely  time  to  insert  extracts  without  comment).  There  is 
a  full  and  practical  article  on  motor-cars. 

There  is  one  unlucky  misprint  in  the  article  on  Marriage,  where  we  read 
of  'the  famous  phrase  volvmus  leges  angUae  tmUari.'  It  is  of  more 
importance,  however,  that  the  decision  of  Ogdm;sr.  Ogden  in  the  Court  of 
Appeal  has  been  worked  in,  though  it  was  impossible  to  refer  to  the  regular 
report,  which  had  not  yet  appeared. 

WoodfaU's  Law  of  Landlord  and  Tenant.  Eighteenth  Edition.  By  the 
late  J.  M.  Lely  and  W.  H.  Aggs.  London :  Sweet  &  Maxwell,  Lim.,  and 
Stevens  &  Sons,  Lim.  1908.  La.  8vo.  Ixxv  and  11 88  pp.  (38*.) — We  note 
the  appearance  of  the  new  edition  of  '  Woodfall.'  It  has  been  completed  by 
Mr.  W.  H.  Aggs,  Mr.  Lely  having  died  while  the  book  was  in  progress. 
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This  edition  has  undergone  considerable  reyision,  and  referenees  to  some 
214  new  cases  have  been  added.  As  with  nearly  all  textbooks,  its  bulk 
increases  steadily.  This  edition  is  some  thirty  pages  larger  than  its  pre- 
decessor. In  future  one  or  two  pages  might  be  saved  by  omitting  the 
original  author's  preface,  a  poor  specimen  of  perhaps  the  very  worst  period 
of  English  prose ;  and  more,  we  suspect,  by  weeding  out  obsolete,  super- 
fluous, and  otherwise  useless  authorities.    The  Agricultural  Holdings  Act, 

1906,  and  the  Small  Holdings  and  Allotments  Act,  1907,  are  fully  dealt 
with,  and  all  material  statutes  and  cases  are  brought  down  to  Michaelmas, 

1907.  The  Preface  states  that '  a  large  majority'  of  the  cases  have  been 
dated.  Surely  if  it  was  thought  adyisable  to  date  any  it  would  have  been 
worth  while  to  do  the  work  thoroughly,  for  modem  cases  at  any  rate. 

The  Principlea  of  Equity^  intended  far  the  ti$e  of  Students  and  of  Prac- 
tUionera,  By  EnMiTin)  H.  T.  Subll.  Fifteenth  Edition  by  Abohibald 
Bbowk.  London:  Stevens  &  Haynes.  1908.  8vo.  Ivii  and  774  pp. 
{218.) — This  edition  of  Snell  has  been  carefully  brought  up  to  date.  The 
work  has  been  further  simplified  by  the  division  of  the  text  into  shorter 
paragraphs.  Otherwise  we  do  not  observe  any  attempt  to  introduce  any- 
thing like  scientific  method,  or  to  make  the  book  intelligible  to  a  student 
who  does  not  already  know  a  good  deal  of  law,  and  we  assume  that  the 
learned  editor  has  deemed  it  impossible.  Here  is  a  specimen  paragraph  : 
'An  infant  even  may  become  a  partner.  Also  a  partner  may  have  the 
right  of  nominating  his  successor  in  the  partnership.'  Two  recent  cases 
are  cited  for  these  two  propositions — absolutely  unconnected,  by  the 
way,  save  that  there  are  partners  in  both — without  the  slightest  hint  to 
the  student  that  both  were  elementary  law  before  either  reader  or  writer 
were  bom.  *  An  infant '  or  other  student  *  even  may '  on  this  occasion  do 
worse  than  follow  the  conmion  and  generally  reprehensible  practice  of 
learning  the  proposition  in  the  text  by  heart  and  not  troubling  himself 
about  the  authority. 

Two  Studies  in  International  Law,  By  (Coleman  Phillifson.  London  : 
Stevens  ft  Haynes.  1908.  8vo.  136  pp.  (59.  net.) — The  main  subjects 
arc  (i)  'The  influence  of  international  arbitration  on  the  development 
of  international  law,'  with  subdivisions  on  arbitration  schemes,  arbitral 
procedure,  and  the  historical  arbitrations  of  the  nineteenth  century; 
(2)  'the  rights  of  neutrals  and  belligerents  as  to  submarine  cables, 
wireless  telegraphy,  and  intercepting  of  information  in  time  of  war.' 
Mr.  Phillipson's  studies  are  neat  and  concise,  and  accurate  so  far  as 
we  have  observed.  He  has  added  supplementary  notes  on  the  Hague 
Conference  of  1907.  Summary  though  it  is,  the  book  contains  several 
profitable  things  not  yet  digested  by  the  text- writers.  Prof.  Holland's 
paper  on  Neutral  Duties  in  a  Maritime  War  and  Sir  E.  Fry's  on  the 
Rights  of  Neutrals  (in  vol.  ii  of  the  Proceedings  of  the  British  Academy) 
should  be  added  to  the  'short  bibliography'  of  the  Second  Essay. 
Pufendorf s  so-called  suggestion  that  an  arbitrator  between  sovereigns 
should  follow  the  law  of  nature  (p.  18)  expressed  only  what  appeared  a 
truism  to  all  publicists  of  his  time  and  for  some  time  afterwards. 
Accordingly  he  said  'manifestum  est.'  'The  law  of  nature  and  of 
nations'  may  still  be  heard  of  in  Scotland.  The  French  compromis  is 
not  properly  rendered  by  '  compromise.*     But  these  are  very  small  matters. 

The  Procedure  of  the  House  of  Commons.  By  Josef  Redligh.  Translated 
from  the  German  by  Ebnest  Steinthal,  with  an  introduction  and  a  sup- 
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plementary  chapter  by  Snt  Coubtenat  Ilbebt.  London :  A.  Constable  & 
Co.  1908.  3  Yols.  La.  8yo. — This  excellent  work  has  already  been 
noticed  in  its  original  text,  L.Q.R.  xxii.  244.  The  learned  contributor  of 
that  review  expressed  the  hope  that  an  English  translation  would  soon 
appear,  and  we  now  have  one  which  may  be  accepted  without  discussion, 
as  it  is  approved  by  the  author,  and  has  been  seen  and  considered  by  Sir 
Courtenay  Ilbert.  From  the  Clerk  of  the  House  of  Commons,  too,  we  have 
a  supplementary  chapter  bringing  the  procedure  on  Priyate  Bills  up  to 
date,  and  a  bird's-eye  historical  view  of  our  parliamentary  forms  by  way 
of  preface.  Sir  Courtenay  shrewdly  asks  where  our  two-party  system  might 
have  been  '  if  the  House  of  Commons  had  continued  to  occupy  a  circular 
building^  like  the  Westminster  Chapter  House,  or  had  established  them- 
selves, like  Continental  legislatures,  in  a  building  fashioned  after  the 
manner  of  a  theatre.'  The  query  would  have  pleased  Bacon ;  it  is  quite 
in  the  manner  of  some  of  his  remarks  on  public  business.  We  are  not 
sure  whether  another  passage  does  or  does  not  imply  disapproval  of  the 
Defence  Committee  or  any  possible  analogous  novelties. 

La  democrcUie  individualisU.  Par  Yves  Guygt.  Paris:  V.  Giard  et 
E.  Bri^re.  1907.  8vo.  viii  and  269  pp. — A  handbook  of  individualist 
economics  in  the  first  line,  but  touching  on  constitutional  law  and  the 
theory  of  politics;  with  some  special  reference  to  English  publicists. 
Review  will  follow. 

Du  BSgime  des  Capitulatiofu  en  Turquie  par  rapport  d,  la  BtUgarie,  Par 
Albsbt  Caleb.  Geneva :  Philippe  Diirr  (undated).  1 2mo.  48  pp. — The 
author  of  this  pamphlet  is  a  Bulgarian  by  nationality  who  holds  a  chair 
as  Privat'DoeerU  at  the  University  of  Geneva.  He  endeavours  to  sub- 
stantiate the  claim  of  his  country  of  origin  to  be  treated  as  belonging  to 
the  family  of  Western  nations,  and  therefore  to  be  relieved  from  the 
exceptional  regime  of  exterritorial  justice  imposed  by  the  Capitulations  on 
Turkey,  of  which  nominally  Bulgaria  is  still  a  vassal.  ^  In  the  opinion  of 
eminent  jurists,'  he  says, '  our  legislation  is  one  of  the  most  liberal  and 
progressive  of  the  continent'  (p.  47)  and,  as  regards  her  administration 
Bulgaria  is  at  least  on  the  same  level  as  Servia,  Greece,  and  Roumania, 
where  the  capitulary  regime  has  long  since  ceased  to  exist.  M.  Caleb 
recommends  his  countrymen  to  show  themselves  worthy  of  the  removal  of 
the  *•  humiliating  legacy,'  i.e.  to  make  it  obsolete  by  consistent  good  govern- 
ment and  well-organized  judicial  institutions.  All  this,  of  course,  is  not 
really  law,  but  politics. 

Land  Title  Registration.  By  Henby  Pegbam,  of  the  New  York  Bar. 
112  pp. — ^This  is  a  paper  presented  at  the  thirty-first  annual  meeting  of 
the  New  York  Bar  Association  in  January  last.  The  author  was  a  member 
of  the  recent  New  York  State  Commission  to  investigate  the  Torrens  system 
of  Land  Title  Registration.  The  paper  (now  reprinted  from  the  report  of 
the  proceedings  of  the  Bar  Association)  consists  of  a  short  account  (neces- 
sarily of  the  most  sketchy  description)  of  every  system  of  registration  of 
title  in  use  among  nations  of  'the  Caucasian  race' — i.e.  throughout  the 
British  Empire,  the  United  States,  Austria-Hungary,  Denmark,  Germany, 
Norway,  Sweden,  and  Switzerland.  In  conclusion,  a  list  of  thirteen  points 
made  in  favour  of  conveyancing  by  registration  of  title,  and  another  list 
of  fourteen  points  against  it,  is  given.  The  best  point  '  against '  is  that 
relating  to  the  difficulty  of  getting  the  land  on  to  the  register  for  the  first 
time. 
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New  RegtdaticnB  of  the  French  Law  ofJamiary  30, 1907,  affecting  English 
Companies  issuing  or  circulating  tlieir  securities  in  France.  By  Pjebbb 
Pbllsbik.  London :  Sterens  &  Sons,  Lim.  1908.  lamo.  18  pp. — In  this 
short  pamphlet  we  find  briefly  and  clearly  summarized  the  salient  points 
of  interest  to  English  companies  and  company  promoters  intending  to  issue 
securities  in  France.  Certain  formalities  must  be  observed,  and  among 
them  a  very  costly  insertion  in  the  '  Bulletin '  of  the  '  Journal  Offidel.'  As 
the  author  puts  it,  *  the  insertion  has  created  considerable  hardship  upon 
foreign  as  compared  with  French  companies.'  But,  he  adds,  reference  can 
be  made  to  Table  A  in  order  to  curtail  the  insertion ;  but  has  this  been 
tested  in  practice  ? 

The  Land  Registry  Fiasco.  By  J.  S.  Rubinstbin.  Second  Edition. 
London:  Sweet  &  Maxwell,  Lim.  1908.  8vo.  50  pp.  (6d.) — There  is 
room  enough  for  serious  criticism  of  the  Land  Transfer  Act,  1897,  and 
the  working  of  registration  under  it;  but  the  author  of  this  pamphlet 
defeats  his  own  object  by  the  intemperate  language  of  his  attack. 
We  do  not  say  that  all  the  champions  of  the  system,  from  an  ex-Lord 
Chancellor  downwards,  have  been  strictly  temperate. 

Journal  of  ComjparcUive  Legislation.  Edited  for  the  Society  by  Sib  John 
Macdonbll,  C.B.,  and  Ebwabd  Makson.  New  Series,  Vol.  VIII,  Part  11 
(Dec.,  1907).  London:  John  Murray.  8vo.  165— 475  pp.  (5«,  net.) — 
Among  the  more  important  articles  in  this  number  are :  '  Customary  and 
other  Law  in  the  East  Africa  Protectorate,'  by  Sir  Lewis  Tupper ;  '  Volenti 
non  fit  injuria  in  the  Light  of  Recent  Labour  Legislation,'  by  Mr.  Thomas 
Beven;  and  'The  Censorship  of  Stage  Plays,'  by  Mr.  W.  F.  Craies. 
There  are  also  an  appreciative  note  on  Sir  Edward  Fry  by  Lord  Justice 
Kennedy  (with  portrait),  and  Mr.  Bryce's  article  on  'The  Influence  of 
National  Character  and  Historical  Environment  on  the  development  of 
the  Common  Law,'  which  has  already  appeared  in  this  Rbvibw. 

Einfiihrwng  in  die  RechtswissenscJuift.  Fine  jwristische  EnzyJdopddie  u. 
Methodologie.  Von  B.  Ebwin  Gbuebeb.  Berlin  :  0.  Haring.  1908.  8vo. 
viii  and  174  pp. — A  new  and  enlarged  edition  of  the  learned  author's 
introduction  to  the  science  of  law  reprinted  from  Birkmeyer's  Encyclopaedia 
in  1 901  (L.  Q.R.  xvii.  105). 

La  Substance  des  Obligations  dans  le  droit  international  piive.  Par 
D.  J08EPHU8  JriTA.  Two  vols.  La  Haye :  Belinfante  Fr^res.  1 906-1 907. 
La.  8vo.     Vol.  I,  XV  and  468  pp.     Vol.  II,  xx  and  534  pp. 

Law  and  Practice  in  Divorce  and  other  Matrimonial  Causes.  By  W.  J. 
Dixon.  Fourth  Edition.  London:  Butterworth  &  Co.  1908.  8vo. 
Ixiv,  439  and  74  (index)  pp.     {22s.  6d.) 

A  Selection  of  Leading  Cases  in  the  Common  Law,  with  notes.  By  Walteb 
Shiblbt  Shiblet.  Eighth  Edition  by  Richabd  Watson.  London : 
Stevens  &  Sons,  Lim.     1908.     8vo.     Ixviii  and  710  pp.     {168.) 

English  Society  in  the  Eleventh  Century :  Essays  in  English  Mediaeval 
History.  By  Paul  Vinoobadoff.  Oxford:  At  the  Clarendon  Press. 
1908,     8vo.     xii  and  599  pp.  (i6tf.  net.)— Review  will  follow. 
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The  SmaU  HMinga  and  Allotments  Aet,  1907,  with  Notes  and  Index  and 
an  Introduction.  By  W.  Hanbuby  Aoos.  London:  Sweet  ft  Maxwell, 
Lim. ;  Steyens  &  Sons,  Lim.  1908.  La.  8to.  xi  and  34  pp.  {is.  6d. 
net.) 

A  Short  Treatise  on  the  Law  of  Wills.  By  A.  Guest  Mathews.  London : 
Stevens  &  Haynes.     1908.     8vo.     xxxv  and  367  pp.     (7*.  6d.) 

The  Revised  Reports.  Edited  by  Sib  F.  Pollock,  assisted  by  0.  A. 
SAmnoBBS,  J.  6.  Pease,  and  William  Bowstead.  Vol.  XCVI  (16  Beav.; 
I  Sm.  ft  G. ;  9  Exch.).  London  :  Sweet  ft  Maxwell,  Lim.  Boston,  Mass. : 
Little,  Brown  ft  Go.     1908.     La.  8to.     xix  and  990  pp. 

The  Annual  Digest^  1907.  By  John  Mews.  London  :  Sweet  &  Maxwell, 
Lim.;  Stevens  ft  Sons,  Lim.     1908.     La.  8vo.     xv  and  393  pp. 

An  Essay  on  Professional  Ethics.  By  Geobge  Shabbwood.  Fifth 
Edition  (Reports  of  the  American  Bar  Association,  Vol.  XXXII).  Phila- 
delphia: T.  ft  J.  W.  Johnson  Co.     1907.     8vo.     196  pp. 

Die  Tvherhdose  nach  ihren  juristischen  Beziehungen  in  rechtsvergleichender 
DarsteUung.  A'ortrag  gehalten  auf  der  6.  internationalen  Tuberkulose- 
Eonferenz  am  21.  September  1907  in  Wien.  Von  Db.  F.  K.  Nextbeokxb. 
Leipzig:  A.  Deichert.  1908.  8vo.  36  pp. — We  fear  we  must  leave 
this  to  the  Faculty  of  Medicine. 

LegcU  Representatives^  being  a  concise  treatise  on  the  Law  of  Executors 
and  Administrators  as  modified  by  the  Land  Transfer  Act,  1897.  By 
Sydney  Edwabd  Williams.  Second  Edition.  London :  Stevens  ft  Sons, 
Lim.     1908.     8vo.    Ixiii  and  324  pp.     {gs,) — Review  will  follow. 

The  Principles  of  Bankruptcy.  By  Richabd  Rikowood.  Tenth  Edition. 
London:  Stevens  ft  Haynes.     1908.    8vo.    xxxvi  and  439  pp.    {los.  6d.) 

The  Annual  County  Courts  Practice j  1908.  Edited  by  His  Honour 
Judge  William  Cecil  Smyly,  K.C.,  and  Willlaji  James  Bbooks.  Two 
vols.  London:  Sweet  ft  Maxwell,  Lim.;  Stevens  ft  Sons,  Lim.  8vo. 
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NOTES. 

T  TUNT  V.  Star  Newspaper  Co.  [1908]  2  K.  B.  309,  C.  A.,  is  another 
A  JL  example  of  what  we  must  call  the  confusion  that  tends  to 
gather  round  libel  cases.  A  returning  officer  at  a  county  council 
election  was  charged  in  two  newspaper  articles  with  wilfully  pre- 
venting the  agents  of  the  party  to  whom  he  was  opposed  from 
exercising  their  functions  in  watching  for  any  cases  of  personation ; 
it  was  alleged  that  his  answer  to  a  remonstrance  was,  *  I  am  not 
going  to  take  the  opinion  of  my  political  opponents.*  The  conduct 
attributed  to  him  was  described  as '  assertion  of  political  bias  on  the 
part  of  an  officer  at  a  polling  station.'  He  brought  a  libel  action 
against  the  company  which  owned  and  published  both  newspapers. 
One  would  think  that  the  charge  made  in  these  articles  was 
a  direct  chai'ge  of  abusing  official  position,  and  that  if  the  publica- 
tion was  proved  or  admitted  the  only  possible  defence  was  justi- 
fication ;  for  the  character  of  the  misconduct  alleged,  if  it  really 
took  place,  was  not  open  to  dispute.  If  A  takes  J3's  goods  out  of 
£'s  possession  by  force,  against  £'s  will,  without  colour  of  right, 
and  intending  to  convert  the  goods  to  his  own  use,  and  C  thereupon 
says  that  A  stole  the  goods,  or  is  a  thief,  that  is  not  comment,  but 
a  statement  of  the  legal  aspect  of  the  fact ;  and  '  assertion  of  political 
bias'  surely  does  not  go  beyond  a  bare  statement  of  what  the 
plaintiff  in  this  case  had  said — if  he  did  say  it. 

The  defendant  company,  however,  pleaded,  in  a  form  which  ia 
now  common,  that  the  words  complained  of  were  true  sa  far  as  they 
stated  fact,  and  fair  comment  on  matter  of  public  interest  so  far  as 
they  were  comment.  Now  the  Court  of  Appeal  decided  quite 
lately  in  Bighji  v.  Fmaiicial  News  [1907]  I  K.  B.  502,  76  L.  J.  E.  B. 
321 — a  case  which,  strangely  enough,  does  not  seem  to  have  been 
mentioned  in  Hunt  v.  Star  New%paj^er  Co, — ^that  this  defence  is  not 
a  justification  and  raises  only  the  question  of  fair  comment.  Com* 
ment  must  rest  on  a  foundation  of  fact  to  begin  with ;  comment 
on  fictitious  allegations  cannot  be  fair ;  but  the  two  defences  are  of 
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a  different  kind,  and  the  defence  of  fair  comment  has  no  application 
to  distinct  defamatory  imputations  in  matter  of  fact :  Jqynl  v.  Cycle 
Trade  PuUUAing  Co.  [1904]  2  K.  B.  292,  73  L.  J.  K.  B.  57a.    The 
jury  ought  to  have  been  told,  therefore,  that,  as  the  publication 
was  not  denied,  and  was  obviously  defamatory  as  a  whole,  and  on 
the  other  hand  the  piatter  was  clearly  of  public  interest,  it  was  for 
them  to  decide,  first,  whether  the  facts  reported  in  the  articles 
complained  of  were  substantially  correct — if  not,  verdict  for  the 
plaintiff;  secondly,  whether,  the  facts  being  truly  reported,  any 
further  inference  and  comment  appearing  in  the  articles  complained 
of,  whether  it  was  much  or  little,  went  beyond  what  might  reason- 
ably occur  to  a  citizen  anxious  to  vindicate  the  rule  of  official 
impartiality.     What  in  fact  they  were  told  must  be  seen  at  lax^ 
in  the  report;  we  cannot  trust  ourselves  to  extract  any  certain 
meaning  from  it ;  but  it  certainly  might  have  led  the  jury  to 
suppose  that  fair  comment  cannot  include  any  inference  of  fact* 
and  must  not  contain  any  personal  censure,  both  of  which  sup- 
positions would  be  contrary  to  law.    The  learned  judge  may  have 
had  Campbell  v.  Spottmooode^  3  B.  &  S.  769,  32  L.  J.  Q.  B.  185,  in  his 
mind.    That  case,  now  recognized  as  a  leading  authority  by  Fletcher 
Moulton  L.J.,  notwithstanding  the  doubt  recently  thrown  on  its 
general  doctrine  by  opinions  expressed  in  the  Court  of  Appeal  (see 
L.  Q.  B.  xxiii.  5,  97),  decided  only  that  the  defence  of  fair  comment 
will  not  cover  imputations  of  dishonesty  or  bad  motive  made 
without  any  evidence.    Accordingly  the  case  before  the  Court  waa 
sent  back  for  a  new  trial. 

As  to  Bakhyl  v.  LaboucherCy  a  decision  of  the  House  of  Lords  much 
referred  to  in  Hunt  v.  Star  Newspaper  Co,^  and  now  reported  in  a  note 
thereto,  we  have  great  difficulty  in  seeing  what  point  of  law  it 
decides,  or  what  it  contains  more  than  elementary  correction  of 
a  hasty  summing  up. 

The  decision  of  the  Court  of  Appeal  in  NasA  v.  Inman  [1908] 
2  K  R  I,  takes  one  step  farther  in  the  process,  which  has  now  been 
going  on  for  more  than  a  generation,  of  strengthening  the  defences 
of  infants  against  their  creditors.  By  the  old  common  law  an 
infant's  contract  was  generally  voidable ;  that  is,  he  could  avoid  or 
ratify  it  as  he  chose  at  full  age ;  but  in  some  cases  he  could  bind 
bimself  even  during  infancy,  and  in  particular  for  necessaries. 
Liability  by  ratification  was  abolished  by  the  Infants'  Belief  Act, 
1874,  but  of  that  we  have  no  more  to  say  just  now.  As  to  neceS' 
saries,  it  was  far  from  settled,  down  to  the  middle  of  the  nineteenth 
century  or  even  later,  whether  necessaries  meant  such  things  as  the 
infant  really  wanted  or  such  as  a  person  of  his  age  and  condition 
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in  life  might  reasonably  appear  to  want.  The  latter  view  was 
obviously  the  more  convenient  one  to  creditors,  and  there  was  some 
show  of  authority  for  it  until  the  Courts  remembered  that  the  excep- 
tion to  an  infant's  general  disability  was  not  made  for  the  creditor's 
benefit  but  for  the  infant's.  In  our  own  time  it  was  settled  that  the' 
question  whether  the  defendant  was  adequately  supplied  at  the 
time  of  the  alleged  contract  was  material ;  and  the  Sale  of  Goods 
Act,  1893,  declared  that  goods  in  order  to  be  necessaries  must  be 
suitable  not  only  to  the  condition  in  life  of  the  purchaser  but '  to 
his  actual  requii^ements  at  the  time  of  the  sale  and  delivery.'  Now 
the  Court  of  Appeal  has  held  that,  whatever  the  common  law  may 
have  been,  the  terms  of  this  definition  throw  the  burden  of  proof  on 
the  seller :  '  it  is  for  him  to  show  that  the  defined  circumstances 
enabling  the  infant  to  contract  existed'  (per  Buckley  L.J.  [1908} 
%  E.  B.  at  p.  13).  The  judgments  do  not  point  out  how  the  seller 
is  to  satisfy  himself  as  to  the  amount  and  quality  of  like  goods 
already  in  the  buyer's  possession,  still  less  how  he  is  to  prove  such 
facts  in  a  court  of  justice  except  by  the  help  of  cross-examination. 
Practically  the  result  would  seem  to  be  that  prudent  tradesmen  will 
deal  with  infants  only  for  cash,  which,  for  anything  we  know,  mily 
be  desirable. 


An  interesting  and  unsettled  question  is  touched  upon  in  Na9h  v. 
Inman,  though  it  was  not  raised  for  decision.  This  is  whether  the 
Sale  of  Goods  Act,  in  assimilating  a  minor  s  position  to  a  lunatic's, 
and  limitmg  his  liability  for  necessary  goods  to  a  reasonable  price^ 
did  or  did  not  merely  affirm  the  common  law;  there  are  cases 
outside  the  Sale  of  Goods  Act — apprenticeship  and  the  hiring  of 
lodgings,  for  example — where  the  point  might  be  material.  Fletcher 
Moulton  L.J.  expressed  a  distinct  opinion  that  the  obligation  to 
pay  for  necessaries  is  wholly  implied  by  law,  and  the  measure 
of  damages  in  an  action  for  the  price  of  necessaries  was  always 
the  value  and  not  the  agreed  price.  We  do  not  know  what  authority 
definitely  shows  this  to  be  '  very  ancient  law,'  and  we  did  noi 
know  that  when  minors  ordered  goods  on  credit  they  commonly 
were  so  prudent  as  to  bargain  about  the  price.  Nevertheless 
there  is  much  to  be  said  on  principle  for  this  view ;  it  was  cer- 
tainly that  of  Sir  Mackenzie  Chalmers  when  he  drew  the  Sale  x>f 
Goods  Act,  a  codifying  Act  intended  to  innovate  as  little  as 
possible ;  and  it  appears  to  be  generally  received  without  dispute 
in  the  United  States.  In  Buckley  L.  J.'s  judgment  there  is  language 
that  seems  to  tend  the  other  way,  but  he  does  not  deal  with  the 
point  explicitly.  Cozens-Hardy  M.R.  confines  himself  to  the 
construction  of  the  Sale  of  Goods  Act  on  the  point  actually  before 
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inconvenience  and  expense  must  be  so  serious  as,  j)er  96^  to  inflict 
an  injustice  on  the  defendant  and  prevent  him  from  obtaining 
practical  justice  at  all. 

In  Re  Norton* 9  Settlement^  the  defendant  was  a  practising  bai'rister 
in  India,  where  all  the  witnesses  resided,  and  the  plaintiff,  his  wife, 
had  refused  without  reasonable  excuse  to  live  with  her  husband, 
preferring  to  live  in  England.  The  Court  of  Appeal,  in  exercise 
of  its  inherent  jurisdiction  to  stay  proceedings  which  are  an  abuse 
of  the  process  of  the  Courts,  stayed  the  plaintiff's  action,  holding 
that  the  lady  ought  to  have  been  residing  in  India  with  her  hus- 
band, from  which  fact,  and  from  other  circumstances  in  the  case,  it 
appeared  to  the  Court  that  the  English  action  had  been  commenced, 
not  to  ensure  justice  for  the  plaintiff,  but  to  inflict  as  much  hardship 
as  possible  upon  the  defendant. 

Mariham  v.  Paget  [1908]  i  Ch.  697,  77  L.  J.  Ch.  451,  contains  an 
excellent  review  by  Swinfen  Eady  J.  of  the  authorities  on  the  subject 
of  implied  contracts  for  the  quiet  enjoyment  of  property  let  or  leased. 

Not  only  will  the  use  of  the  word  '  demise '  in  a  lease  under  seal 
raise  the  implication,  iTar^  v.  Windsor  (1844)  12  M.  &  W.  68, 6j  R.K 
266,  but  the  use  of  the  word  '  let '  in  an  agreement  in  writing  likewise 
has  the  same  effect,  Mostyn  v.  West  Mostyn  Coal  and  Irofi  Company 
(1876}  I  C.  P.  D.  145.  But  this  is  not  all,  for  the  authorities  go  still 
further  and  establish  the  reasonable  and  necessary  proposition  that 
the  implication  arises  from  the  mere  relation  of  landlord  and  tenant, 
and  the  mere  fact  of  letting,  without  the  user  of  any  particular 
operative  word  or  words  whatever.  Hall  v.  City  of  London  Brewery 
(i86a)  2  B.  &  S.  737,  per  Cockbum  C.J.,  and  Budd-Scott  v.  Banielt 
[190a]  2  K.  B.  331,  per  Lord  Alverstone  CJ. 


Passing  from  the  implied  covenant  for  quiet  enjoyment,  we  next 
have  to  consider  the  question  of  fitness  of  dwelling-houses  for 
habitation.  The  case  of  Cameron  \.  Young  [1908]  A.C.  176,  once 
more  reminds  us  how  unsatisfactory  is  the  law  on  this  subject.  In 
that  case  it  was  shown  that  there  is  by  the  law  of  Scotland  an 
implied  obligation  on  a  landlord  to  let  and  maintain  an  urban 
dwelling-house  in  a  fit  state  for  habitation,  but  the  House  of  Lords 
held,  in  accordance  with  precedent,  that  this  gave  no  claim  to  the 
tenant's  wife  and  family  for  illness  caused  to  them  through  the 
unsanitary  condition  of  the  place,  upon  the  ground  that  the  latter 
were  not  contracting  parties  with  the  landlord ;  and  see  Cavalier 
V.  Pope  [1906]  A.C.  428. 

In  England  there  is  no  obligation  (except  by  special  agreement) 
for  a  landlord  to  pay  any  attention  whatever  to  the  condition  of 
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a  house  which  he  lets  to  a  family,  either  at  the  time  of  the  letting 
or  at  any  later  period  during  the  tenancy,  and  neitlier  tenant, 
tenant's  &mi]y,  nor  tenant's  guests  have  any  remedy  for  ii\jury 
sustained  by  them  as  a  result  of  bad  drains,  or  even  by  the  collapse 
of  the  structure  itself.  A  would-be  tenant  may  of  course  have  the 
property  inspected  and  tested  before  agreeing  to  take  them,  but 
the  majority  of  tenants  cannot  afford  to  do  this,  and  yet,  strange 
to  say,  the  landlord  will  be  under  no  liability  even  though  he  knew 
at  the  time  the  unsuspecting  tenants  walked  into  the  premises 
that  they  were  unfit  for  human  habitation  (Hart  v.  Windsor,  1% 
M,  &  W.  68,  67  R  R.  266). 

The  wide  power  which  a  limited  Company  possesses  over  its  assets^ 
though  the  assets  may  be  subject  to  floating  debentures,  is  plainly 
shown  in  CVw?  Moore  v.  Peruvian  Corporation  [1 908]  1  Ch.  604,  77  L.  J, 
Ch«  387.  In  this  case  Warrington  J.  allowed  the  Company  to 
mortgage  specific  assets  on  a  very  extensive  scale  and  to  give  the 
mortgagees  priority  over  the  debenture  holders.  The  new  charge 
was  for  so  large-  an  amount  and  was  secured  upon  so  much  of  the 
Company's  assets  as  to  make  it  desirable  for  the  debenture  holders 
to  oppose  the  transaction.  The  reasons  for  his  Lordship's  decision 
were,  first,  that  a  floating  security  only  'attaches  to  the  subject 
charged  in  the  varying  conditions  in  which  it  happens  to  be  from 
time  to  time '  (per  Lord  Macnaghten  in  Government  Stock  and  other 
Securities  Investmefit  Co.  \.  Manilla  Bail.  Co.  [1897]  A.  C.  81,  86),  and 
that  a  company  retains  normal  powers  to  deal  with  these  assets  in 
the  way  of  its  business  until  the  company  ceases  to  be  a  going 
concern  or  the  debenture  holders  intervene  and  take  possession  of 
them ;  second,  that  no  evidence  had  been  tendered  by  the  debenture 
holders  that  the  money  was  not  wanted  for  the  ordinary  business 
of  the  corporation ;  and  third,  that  on  the  face  of  the  debentures 
there  were  the  express  words  '  not  interfering  with  the  dealing  with 
and  distribution  of  the  property  rights  and  effects  or  the  division 
of  its  profits  by  the  Company  among  its  members.'  These  words 
enabled  the  Company  to  deal  with  its  property  in  spite  of  the 
debentures,  and,  as  Warrington  J.  pointed  out,  there  was 
nothing  in  them  to  limit  the  Company's  normal  right  to  mortgage 
its  specific  assets  in  the  usual  manner.  One  of  the  conditions  on 
the  debentures  made  the  consent  of  the  debenture  holders  necessary 
to  the  issue  of  other  debentures  to  rank  pari  passu  with  theirs,  but 
the  contemplated  fresh  transaction  was,  of  course,  not  an  issue  of 
debentures  at  alL  

Beduced  to  its  elements,  the  case  was  a  very  simple  one.  The 
Peruvian  Corporation — which  was  formed  with  an  objects-clause  of 
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the  widest  description — to  buy  land,  make  railways,  build  ships, 
construct  canals,  docks,  &c. — ioc  genM  omue-^hzA  under  the  powers 
in  its  memorandum  duly  issued  'Mortgage  Debentures*  for 
£3,700,000  as  part  of  an  authorized  issue  of  £6,000,000,  and  these 
debentures  were  secured  by  a  floating  charge.  Incidentally  it  may 
be  remarked  that  the  expression  '  Mortgage  Debentures  *  is  in  such 
a  case  an  improper  one  both  from  a  legal  and  a  business  point  of 
view.  The  committee  of  the  London  Stock  Exchange  object  to  any 
debentures  being  described  as  Mortgage  Debentures  unless  they 
are  secured  by  a  legal  mortgage.  Leaving  this  point,  however, 
the  matter  in  controversy  was  whether,  these  debentures  for 
£3,700,000  being  still  outstanding,  the  Corporation  could  create 
a  specific  mortgage  on  its  property  in  priority  to  the  debenture 
holders*  floating  charge.  In  the  absence  of  anything  to  negative 
such  a  right  it  is  always  competent  to  a  company  to  create  a  specific 
mortgage,  but  in  the  Peruvian  Corporation  case  the  matter  was 
a  fortiori^  one  of  the  endorsed  conditions  expressly  providing  that 
the  floating  charge  was  not  to  interfere  with  the  dealing  with 
and  distribution  of  the  propei-ty  rights  and  eflects  until  default 
had  been  made  in  paymeht  of  some  principal  money  or  interest 
secured  by  the  debenture^  and  steps  had  been  taken  to  enforce  the 
charge,  which  events  had  not  happened.  The  sense  of  the  matter 
as  a  business  arrangement  is  that  the  debenture  holders  having 
identified  themselves  with  the  interests  of  the  company  by  taking 
a  charge  on  the  whole  undertaking  and  assets,  give  a  licence  to  the 
company  to  use  the  property  charged  in  caiTying  out  the  objects 
of  the  company  for  the  joint  benefit  of  the  company  and  the 
debenture  holders,  as  if  no  charge  existed. 

The  dissentient  debenture  holders  made  a  point  of  a  meeting  of 
debenture  holders  having  power  under  the  conditions  of  the 
debenture  to  sanction  new  debenture  holders  ranking  pari  j)assu 
with  them,  but  this  sanction  had  nothing  to  do  with  the  indepen- 
dent power  of  the  company  to  create  a  specific  mortgage. 

Under  our  present  system  of  conveyancing,  with  its  retrospective 
investigation  of  title — which  for  better  or  worse  still  holds  the 
field — conditions  of  sale  are  indispensable  to  protect  the  weak 
points  of  a  title.  The  elementary  moral  of  Hopkinson  v.  Chamberlain 
([1908]  I  Ch.  853)  is  that,  if  a  purchaser  in  buying  property 
has  committed  himself  to  certain  admissions,  he  is  bound  by  his 
bargain.  The  property  in  question  was  copyhold — purchased  for 
£495 — and  the  condition  in  dispute  ran  thus :  '  No  evidence  shall  be 
required  of  the  payment  or  discharge  of  any  legacy  or  sum  of  money 
charged  on  the  property  which  became  payable  twelve  years  or 
npwards  prior  to  the  day  of  sale,  but  a  statutory  declaration  will 
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be  furnished,  at  the  expense  of  a  purchaser  who  requkes  it,  that  no 
payment  or  claim  has  been  made  in  respect  thereof  during  such 
twelve  yeah3.'  It  appeared  that  some  thirty  years  before  the  sale 
there  had  been  a  conditional  surrender  of  the  property  by  way  of 
mortgage  to  secure  a  sum  of  £150;  but  the  mortgagee  had  never 
been  admitted,  and  no  payment  or  acknowledgment  in  respect  of 
either  principal  or  interest  had  been  made  for  more  than  twelve 
years  prior  to  the  date  of  the  sale.  There,  however,  the  equitable 
charge  was  on  the  Court  Bolls ;  the  purchaser  had  notice  of  it,  and 
the  charge  being — on  the  face  of  it — unsatisfied,  it  constituted  a 
serious  cloud  on  the  purchaser  s  title,  in  view  of  which  he  refused 
to  complete.  But  these  are  considerations  with  which  a  purchaser 
must  reckon  beforehand  when  he  is  buying  subject  to  conditions, 
and,  it  may  be  added,  as  a  matter  of  public  policy  :  in  the  interests 
of  our  conveyancing  system  and  its  simplification,  the  Court  ought 
in  such  a  case  to  hold  a  purchaser  strictly  to  his  contract.  No 
notice  seems  to  have  been  taken  either  by  counsel  or  by  the  Court 
of  the  fact  that  the  equitable  mortgage  did  not  appear  on  the 
vendor's  abstract  of  title.  The  purchaser  only  discovered  it  when 
he  came  to  search  the  Court  Rolls.  This  was  clearly  wrong. 
Satisfied  or  not,  the  charge  ought  to  have  been  disclosed. 

Slade  V.  Chaine  [1908]  1  Ch.  522,  77  L.  J.  Ch.  377,  confirms  the 
rule  that  when  a  trustee  of  a  settlement,  created  by  deed,  receives 
a  high  rate  of  interest  from  an  unauthorized  and  risky  investment, 
and  duly  returns  the  capital  into  the  estate  and  pays  the  interest  to 
the  tenant  for  life,  the  remainder-man  cannot  call  upon  either  the 
trustee  or  the  tenant  for  life  to  contribute  a  portion  of  it  for 
the  benefit  of  the  capital:  see  Stroud  v.  Gioyer  (i860)  28  Beav.  130. 
The  mere  risk  which  the  capital  ran  gives  rise  to  no  such  claim. 
If,  however,  a  trustee  so  invests  money,  which  is  lost,  and  is  unable 
when  the  time  comes  to  make  good  the  whole  of  the  loss  to  the 
estate,  no  doubt  the  remainder-man  can  restrict  the  tenant  for  life  to 
a  reasonable  rate  of  interest,  whatever  may  have  been  the  interest 
actually  earned,  and  claim  to  have  the  surplus  interest  treated  as 
capital,  in  consideration  of  the  risk  run  by  the  latter. 

*  Profits '  or  *  accumulations '  made  by  an  unauthorized  use  of  the 
trust  funds  stand  on  a  different  footing,  and  the  remainder-man  is 
entitled  to  have  these  treated  as  part  of  the  capital,  and,  as  such, 
made  subject  to  the  trusts  of  the  settlement. 

When  the  settlement  consists  of  a  residuary  gift  of  personalty 
under  a  will  a  different  consideration  arises,  for  the  rule  in  Howe  v. 
Earl  of  Dartmouth  (1802)  7  Ves.  137,  6  R.R.  96,  applies  as  regards 
those  investments  which  are  in  existence  at  the  death  of  the  settlor. 
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ZescAallas  v.  fToolf  [1908]  i  Ch.  641,  77  L.  J.  Ch.  345,  is  a  useful 
decision  upon  the  law  relating  to  the  surrender  of  tenant's  and 
trade  fixtures  put  into  demised  premises  by  a  subtenant.  If  there 
is  a  covenant  in  a  head  lease  to  yield  up  '  all  fixtures '  when  the 
term  comes  to  an  end,  tenant's  and  trade  fixtures  must  be  yielded 
up,  although  the  application  of  the  covenant  may  be  easily 
restricted  to  landlord's  fixtures  by  the  use  of  words  showing  such 
an  intention:  JBUAop  v.  EllioH  (1855)  24  L.  J.  Ex.  229,  per 
Coleridge  J.,  and  Dumergue  v.  Runuey  {186^)  33  L.  J.  Ex.  90,  per 
Williams  J.  Even  if  a  person  taking  a  sublease  had  no  actual 
notice  of  the  covenant,  as  to  yielding  up  the  fixtures,  he  would  be 
deemed  to  have  had  notice  thei'eof  under  the  principle  of  Patman  v. 
HarlaHil  (1881)  17  Ch.  D.  353. 


In  Lesciallas  v.  Woolf  not  only  had  the  original  lessee  surrendered 
his  lease,  but  the  subtenant  too  had  thereupon  surrendered  his 
tenancy  and  taken  a  fresh  tenancy  from  the  lessor^  which  latter 
circumstance  Parker  J.  held  to  be  conclusive  of  the  fact  that  the 
subtenant's  right  to  his  tenant's  and  trade  fixtures  was  gone,  as 
all  such  fixtures  must  be  removed  either  during  the  tenancy,  Pooler 
case  (1703)  I  Salk.  368,  or  at  least  whilst  the  relation  of  landlord 
and  tenant  is  being  prolonged  by  a  continuance  of  occupation  with- 
out a  definite  break  in  the  relation  {Mackintosh  v.  Trotter  (1838) 
3  M.  &  W.  184,  49  R.  R.  565,  per  Parke  B.}. 


The  owner  of  a  building  let  out  in  flats  or  offices  is  answerable 
without  express  agreement  for  a  common  staircase  remaining  in  his 
possession  being  in  safe  repair,  as  the  Court  of  Appeal  decided 
fifteen  years  ago  in  Miller  v.  Hancock  [1893]  2  Q.  B.  177 ;  but  he 
is  not  in  like  manner  answerable  for  its  being  lighted,  at  all  events 
if  in  fact  every  tenant  is  accustomed  to  light  his  own  portion  of 
landing  :  so  the  same  authority  has  held  in  Huggett  v.  Miers  [1908] 
2  K.  B.  273.  As  a  matter  of  common  sense  the  distinction  appears 
reasonable.  It  would  be  impossible  for  every  tenant  to  repair  his 
own  portion  of  the  staircase,  but  it  is  quite  practicable  for  every 
tenant  to  light  the  landing  opposite  his  own  door,  and  it  may  well 
be  more  convenient  than  any  other  arrangement. 

The  judgment  of  Parker  J.  in  Lm-d  Fiizhardinge  v.  Purcell  [1908] 
%  Ch.  139  will  be  found  excellent  reading  by  all  lawyers  who  are  at 
all  curious  in  the  antiquities  of  foreshore  and  fishery  rights.  Note 
that  if  a  plaintiff  suing  for  trespass  can  make  out  his  possession  of 
the  locu9  in  quo  only  by  showing  that  it  is  held  under  the  same  title 
as  adjacent  land  of  which  his  actual   possession  is  proved  or 
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admitted,  and  is  free  from  any  adverse  possession  in  fact,  the 
defendant  may  traverse  his  title  thus  made  matter  of  evidence, 
and  is  not  bound  to  show  a  better  right  in  himself.  The  rule 
against  setting  up  a  'jus  tertii'  applies  only  for  the  benefit  of 
a  plaintiff  who  relies  on  actual  possession,  and  not  where  possession 
has  to  be  inferred  from  title. 


A  Puzzle  in  the  Law  of  Allegiance. 

We  owe  to  the  kindness  of  a  correspondent  the  following 
curious  problem  in  international  law,  which,  as  wiU  be  seen,  arises 
out  of  actual  facts. 

About  three  years  ago  a  man  and  woman  who  were  husband 
and  wife  travelled  from  the  Far  East  on  a  French  mail  steamer. 
Their  national  position  is  extremely  doubtful ;  the  facts  are  stated 
below. 

Arrived  in  Turkish  territorial  waters  (Port  Said)  the  woman 
gave  birth  to  a  male  child  on  board  the  steamer. 

The  parents,  having  landed  at  Marseilles  from  the  same  French 
steamer,  carried  the  child  to  Paris,  where,  after  baptism  according 
to  Roman  Catholic  rites,  its  birth  was  registered.  The  Registrar 
of  Births,  having  satisfied  himself  that  the  parents  had  no 
nationality,  registered  this  child  as  a  French  citizen. 

If  the  child  should  live  to  be  eighteen  years  of  age  he  may  be 
called  upon  to  serve  in  the  French  army.  To  avoid  this  service, 
or  for  any  other  reason,  could  he  declare  himself  to  be  a  Turkish 
subject  ?    Or, 

Seeing  that  he  is  the  offspring  of  parents  of  no  nationality  and 
therefore  owes  no  natural  allegiance  to  any  nation,  could  he  freely 
declare  his  nationality  to  be  any  one  of  his  choice  ) 

Suppose,  again,  that  the  child  had  been  bom  a  day  sooner, 
therefore,  not  in  Turkish  territorial  waters,  but  in  the  Suez  Canal ; 
how  would  that  circumstance  have  affected  his  nationality  ? 

Now  as  to  the  precise  facts : — 

The  parents  of  the  child  in  question  were  both  bom  in  the 
Philippine  Islands. 

Up  to  the  year  1898  they  were  Spanish  subjects. 

After  the  American  occupation  of  the  Islands,  peraons  bom 
therein  were  not  allowed  to  remain  Spanish  subjects,  nor  did 
they  become  American  citizens. 

It  is  distinctly  declared  that  the  Philippine  Islands  are  not  an 
American  Territory,  nor  an  American  State:  the  political  status 
of  the  Filipinos  stiU  remains  to  be  determined  by  Congress  as 
provided   by   the   Treaty   of  Cession,   and  meanwhile  they  are 
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officially  described  as  being  *  under  the  protection ' — not  as  subjects—* 
'of  the  United  States  of  America,* 

There  is  not  and  there  never  was  a  nationality  known  as 
Philippine.  For  greater  certainty  it  may  be  added  that  there  is 
hot  any  Egyptian  nationality,  though  this  does  not  materially 
affect  the  problem. 

Solutions  from  our  learned  readers  will  be  welcome. 


The  volume  of  transactions  of  the  American  Bar  Association  for 
1907  contains,  among  other  matter  of  various  interest,  a  full  report 
Irom  the  Committee  on  legal  education.  It  is  now  very  genenJly 
held  in  America  that  a  legal  practitioner  ought  to  be  as  thoroughly 
trained  for  his  work  as  a  medical  one,  and  in  a  majority  of  the 
States  a  definite  course  of  study  (not  merely  examination  with 
optional  facilities  for  study)  is  prescribed  as  a  condition  of  being 
admitted  to  practice.  The  Province  of  Ontario,  we  may  add,  has 
long  been  in  line  with  the  most  exigent  jurisdictions  in  the  United 
States  on  this  point.  It  should  be  noted  that  attendance  in  a  law 
office — which  is  on  the  whole  much  more  like  a  solicitor's  office 
than  counsels  chambers — does  not  seem  to  be  found  very  instruc- 
tive ;  in  fact  the  modem  conditions  which  hand  over  all  the  clerical 
Work  to  shorthand  writers  and  typists  are  said  to  have  made  it 
useless.  In  the  President's  address  (Judge  Parker  of  New  York,  by 
the  way,  seemed  at  one  time  a  possible  President  not  of  the  Bar 
Association  but  of  the  United  States)  it  is  recorded  that  a  special 
convention  has  taken  up  the  problem  of  a  uniform  divorce  law^ 
which  the  Association  had  dropped  for  the  time  being  as  all  but 
hopeless. 

There  is  now  a  regular  series  of  reports  of  cases  determined  in 
the  Supreme  Court  of  Hong  Kong,  of  which  two  volumes  (1905- 
1907)  have  been  published.  They  appear  to  have  an  official 
character,  but  in  the  copy  we  have  seen  there  is  no  title-page  or 
imprint,  nor  is  the  reporter  named. 


Ekratum. 
Vol  xxiv,  p.  145,  note  2  (April  1908),  for  *  p-  3  *  read  *  p.  135 '. 


It  seems  convenient  to  re^peat  in  a  eompictums  place  that  it  is  not  desirahU 
to  send  MS,  on  approval  withotU  previous  comtMinicaHon  with  the  Editor, 
except  in  very  special  circumstances  ;  and  that  the  Editor^  except  as  aforesaid, 
cannot  he  in  any  way  answerable  for  MSS,  so  sent. 
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THE  EASEMENT  OF  LIGHT  AND  AIR  AND  ITS 
LIMITATIONS  UNDER  ENGLISH  LAW. 

11. 

AS  CciUs  case  was  eventaally  taken  to  the  Hoase  of  Lords,  and 
J^  has  become  the  leading  authority  upon  the  subject,  it  deserve^ 
more  detailed  examination. 

It  was  an  action  for  obstruction  of  the  ancient  lights  of  a  large 
comer  block  of  premises  in  the  City  of  London :  and  the  material 
findings  of  fact  by  Joyce  J,  were  as  follows  ^ ; — 

'  Various  expert  witnesses  were  examined,  and  as  the  result  of 
their  evidence  I  am  of  opinion  that  the  proposed  new  building  of 
(Jie  defendant  would  not  affect  the  selling  or  letting  value  of  the 
plaintiff's  ^premises.  .  .  •  Apart  from  any  question  with  respect  to 
the  back  part  of  the  office  on  the  ground  floor  of  the  plaintiflTs 
premises  and  to  the  extraordinary  light  required, ...  the  plaintiff's 
premises  would  still,  in  my  opinion,  after  the  erection  of  the 
defendant's  building,  be  well  and  suffidently  lighted  for  all  ordi-i 
nary  purposes  of  occupancy  as  a  nlace  of  business.  For  all  ordinary 
days  they  have  amply  sufficient  li^ht ;  at  present  they  have  abun- 
dance of  light,  and  are,  in  my  opinion,  unusuaDy  well  Hghted.  Ifca 
it  is  ecmiemed  on  behalf  rf  the  jdaiutiffsy  they  are  entUM  to  the  full 
amount  of  light  now  enjoyed^  without  appreciable  diminuiioHy  the  plaintiff 
would  have  a  good  cause  of  action  upon  the  erection  of  the  defend- 
ant's building,  though  it  might  pemaps  be  doubted  whether  the 
diminution  that  would  be  caused  by  the  defendant's  building,  if 
imd  when  erected,  is  sufficiently  serious  to  entitle  the  plaintiffs  to 
an  injunction.' 

The  learned  judge  then,  in  deference  to  the  decision  of  Wright  J. 
in  Warren  v.  Broion^  decided  in  favour  of  the  defendants. 

Two  points  seem  noteworthy,  at  the  outset,  upon  this  finding: 
(i)  That,  if  the  plaintiff^s  claim  was  as  stated^  it  was  clearly  exces- 
sive. It  amounted  to  a  claim  to  prohibit  any  sensible  invasion  of 
a  right  to  the  whole  of  the  light  which  reached  the  windows. 
This  (as  has  been  already  pointed  out)  may  be  logical,  but  is  not 
the  law  of  England.  {%)  There  was  no  necessity  for  the  learned 
judge  to  rely  upon  Warren  v.  Brown  at  all ;  for  his  finding  really 
amounts  to  this:  that,  though  there  would  be  some  sensible 
abstraction  of  light,  it  would  not  be  enough  to  make  the  premises 
less  fit  for  the  purposes  of  business  or  occupation,  and  therefore  not 

'  [1902]  1  Cli.  at  pp.  304,  305. 


248  The  Law  Quarterly  Review.  [No.  XC7. 

a  naisance.  When  the  case  came  before  the  Courfc  of  Appeal  ^  it 
must  be  confessed  that  the  judgment  of  the  Court  was  couched  in 
rather  perplexing  language.  They  begin  by  reiterating  the  state- 
ment of  the  law  as  laid  down  by  them  in  Warren  ▼.  Brown^  viz. : — 
'  If  ancient  lights  are  interfered  with  substantially,  and  real  damage 
thereby  ensues  to  tenant  or  owner,  then  that  tenant  or  owner  is 
entitled  to  relief/  Now  this  is  evidently  meant  to  be  a  statement 
of  the  law  as  laid  down  in  Baci  v.  Stacey  and  Parker  v.  Smith,  as 
the  words  used  in  those  cases  are  quoted  as  an  authority  for  the 
proposition ;  but  it  may  be  doubted  if  it  is,  especially  if  taken  in 
connexion  with  certain  words  that  follow  (at  p.  311) : — 

<  But  there  may  be  real  damage  to  the  owner  or  occupier  of  a 
building  used  for  particular  purposes,  or  reasonably  adapted  fof 
particumr  purposes,  although  there  would  be  no  real  damage  if  the 
building  were  not  used  or  reasonably  adapted  for  such  purposes.' 

These  words  are  not  very  clear,  but  they  might  give  rise  to  an 
interpretation  dangerously  near  to  the  plaintiflTs  contention  as  stated 
by  Joyce  J, 

Upon  whatever  ground,  the  Court  of  Appeal,  in  substance,  came 
to  the  conclusion  that,  upon  the  findings  of  Joyce  J.,  judgment 
ought  to  be  given  for  the  plaintiffs.  The  defendants  then  appealed 
to  the  House  of  Lords,  who  reversed  the  decision  of  the  Court  of 
Appeal  and  restored  that  of  Joyce  J.'  This  decision  itself  gives 
rise  to  no  particular  difficulty,  as  it  proceeded  ostensibly  upon  the 
ground  that  upon  the  findings  of  Joyce  J.  the  defendant's  acts  did 
not  amount  to  a  nuisance.  It  is  when  one  comes  to  consider  the 
conflicting  reasons  given  by  the  Law  Lords  for  their  opinions  that 
the  matter  seems  to  be  involved  in  confusion*  This  is  evident  from 
the  difference  of  judicial  opinion  that  has  since  arisen  as  to  what 
really  is  the  rule  of  law  to  be  derived  from  the  case. 

To  deal  with  the  judgments  seriatim :  the  Earl  of  Halsbury  L.  C* 
states  the  question  at  issue  thus  ^ : — 

*  After  an  enjoyment  of  light  for  twenty  years  or,  if  the  question 
arose  before  the  Act,  for  such  a  jperiod  as  would  I'ustify  tne  pre* 
sumption  of  a  lost  grant,  woula  the  owner  of  the  tenement  in 
respect  of  which  such  enjoyment  had  been  possessed  be  entitled  to 
all  the  light  without  any  diminution  whatsoever  at  the  end  of  such 
a  period  .' 

»  [1903]  I  Ch.  30J.  »  [1904]  A.  C.  179.  *  At  P«  i8i. 

*  The  affirmative  of  this  proposition,  according  to  Joyce  J.,  had  been  the  con- 
tention of  the  plaintiflfs  in  the  case,  but  it  never  was  adopted  by  the  Court  of 
Appeal,  though  upon  the  face  of  the  proceedings  it  might  seem  as  though  it  had 
been  ;  because  they  employed  a  form  of  injunction  (borrowed  from  YaJtu-  r.  Jaek^ 
I/.  R  I  Ch.  298),  which  is  more  extensive  than  the  relief  which  they  reaUy 
intended  to  give. 
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His  Lordship  proceeds  to  negative  this  proposition^  and  states 
the  true  test  thus^: — 

'  The  test  of  the  right  is,  I  think,  whether  the  obstruction  com- 
plained of  is  a  nuisance,  and,  as  it  appears  to  me,  the  value  of  the 
test  makes  (sic)  the  amount  of  right  acquired  depend  upon  the  sur- 
roundings and  circumstances  of  Ught  coming  from  other  sources,  as 
well  as  the  question  of  the  proximity  of  Ihe  premises  complained 
of.  .  What  may  be  called  the  uncertainty  of  the  test  may  also  be 
described  as  its  elasticitv.  A  dweller  in  towns  cannot  expect  to 
have  as  pure  air,  as  free  n:om  smoke,  smell,  and  noise  as  if  he  lived 
in  the  country,  and  distant  from  other  dwellings,  and  yet  an  excess 
of  smoke,  smell,  and  noise,  may  give  a  cause  of  action,  but  in  each 
of  such  cases  it  becomes  a  question  of  degree,  and  the  question  is 
in  each  case  whether  it  amounts  to  a  nuisance  which  will  give  a 
right  of  action.  ...  Of  course,  my  Lords,  it  must  be  taken  that 
the  foundation  of  this  judgment  rests  upon  the  finding  of  fact  by 
Joyce  J.;  that  the  buildings  of  the  defendant  had  not  so  materially 
interfered  with  the  light  previously  enjoyed  by  the  plaintiff  as  to 
amount  to  a  nuisance.' 

'  No  one  would  quarrel  with  this  statement  of  the  law.  Lideed, 
may  it  be  said  with  respect,  one  could  not  wish  for  a  more  apt 
summary  of  it ;  apai*t  from  the  somewhat  academic  question  of  the 
difference  in  extent  between  the  ri^it  and  the  remedy^  before  alluded 
to.  But  the  Lord  Chancellor  then  goes  on  to  say  ^  that  he  thinks  that 
Warren  v.  Brown  was  rightly  decided  by  Wright  J.,  and  ought  to 
have  been  affirmed  by  the  Court  of  Appeal.  This  is  startling, 
because,  if  Wright  J.  meant  to  decide  what  the  Court  of  Appeal 
(after  consultation  mth  him)  say  that  he  meant  to  decide,  it  would 
seem  that  not  only  the  law  as  laid  down  by  Wright  J.^  but  his 
application  of  it  to  the  facts  of  the  case  is  in  flat  conflict  with  the 
law  as  expounded  by  the  Lord  Chancellor.  One  can  only  reconcile 
the  two  statements  by  assuming  that  the  Lord  Chancellor  did  not 
agree  with  the  Court  of  Appeal  in  their  interpretation  of  Wright  J.'s 
judgment. 

Lord  Macnaghten  begins  his  judgment  by  saying  that  the  true 
test  is  that  laid  down  in  Back  v.  Stacey,  Parier  v.  SmitA,  and  Wells 
v.  Odjfy  both  for  the  exercise  of  common  law  and  equity  jurisdiction* 
He  then  proceeds  ^ : — 

'  Although  the  question  thus  stated  appears  tolerably  simple,  it 
cannot  be  disputed  that  the  reported  cases  on  questions  of  light  in 
recent  times  are  not  altogether  consistent.  TAere  seem  to  be  two 
divergent  views,  neither  of  which,  I  think,  is  absolutely  accural.  The 
extreme  view  on  one  side  is  that  the  right  which  is  acquired  by  sa? 
called  statutory  prescription  is  a  right  to  the  continuance  of  the 

'  At  p.  185.  »  At  p.  185.  »  At  p.  189. 
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^hole  or  substantially  the  whole  quantity  of  light  which  has  come 
to  the  windows  during  a  period  of  twenty  years.  .  •  .  The  extreme 
view  on  the  other  side  is  that  the  right  is  limited  to  a  sufficient 
quantity  of  light  for  ordinary  purposes.' 

He  then  explains  the  en*or  of  the  former  view  as  probably  the 
result  of  a  mistaken  view  of  the  effect  of  the  Prescription  Act. 
And  as  regards  the  latter  view  (which  is  obviously  taken  from  the 
judgment  of  Wright  J.  in  Warren  v.  Brown)  he  says  this  ^ : — 

'  Perhaps  I  ought  to  add  a  word  about  Warren  v.  Brown  which  is 
referred  to  in  both  the  judgments  below.  I  cannot  say  that  that 
case  is  quite  satisfactory  to  my  mind  either  as  dealt  with  in  the 
Court  of  first  instance  or  in  the  Court  of  Appeal.  In  the  Court  of 
first  instance  the  learned  Judge  who  tried  the  case  found  a  special 
verdict  which  is  not  very  easy  to  understand.  The  room  in  which 
the  light  has  been  materially  diminished  '4n  its  present  state  is," 
he  sa^B,  '*  better  lighted  than  the  ground  floor  rooms  in  many  of  the 
principal  streets.' 

'I  do  not  see  what  bearing  that  fact  had  on  the  question  at  issue^ 
Then,  instead  of  keeping  in  view  the  direction  which  judges  over 
and  over  again  have  said  ought  to  be  kept  in  view,  the  learned 
judge  embarks  on  an  inquiry  to  determine  which  of  the  two  extreme 
views  is  correct.  I  doubt  whether  either  the  one  or  the  other  can 
be  accepted  as  a  safe  guide  without  qualification.  The  Court  of 
Appeal  in  their  turn,  instead  of  dealing  with  the  facts  before  them, 
combat  a  particular  view  which,  rightly  or  wrongly^  they  attribute 
to  Wright  J.,  /  do  not  think  Warren  r.  Brown  helps  «#  miiehJ 

As  regards  the  merits  of  the  case  under  review  he  said  ^ : — 

*  It  cannot  be  disputed  that  some  diminution  of  light  is  caused 
by  the  defendant's  buildings ;  but,  such  as  it  is,  I  think  it  is 
exactly  what  Best  C.  J.  described  as  a  partial  inconvenience  rather 
than  serious  injury.' 

And  he  agreed  that  the  judgment  of  the  Court  of  Appeal  should 
be  reversed. 

Lord  Davey's  judgment  is  more  difficult  to  follow.  The  greater 
part  of  it  is  taken  up  with  combating  the  view  that  the  dominant 
owner  was  entitled  to  substantially  the  whole  of  the  light  which 
bad  had  access  to  his  windows.  He  then  proceeds  to  attack  a 
supposed  suggestion  which,  so  far  as  can  be  seen,  had  never  been 
made,  viz.  that  the  dominant  owner  could,  by  applying  the  light 
which  passed  through  his  windows  to  some  extraordinary  purpose 
(unknown  apparently  to  the  owner  of  the  servient  tenement),  in- 
crease the  burden  upon  the  servient  tenement  \  And  he  concludes 
as  follows^: — 

*  At  p.  194.  »  At  p.  194. 

»  See  Ambler  v.  Gordon  [1904]  1  K.  B.  417,  and  p.  258  below. 

*  At  p.  204. 
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'  Aooording  to  both  principle  and  authority  I  am  of  opinion  that 
the  owner  and  occupier  of  the  dominant  tenement  is  entitled  to  the 
uninterrupted  access  through  his  ancient  windows  of  a  quantity 
of  light,  the  measure  of  which  is  what  is  required  for  the  ordinary 
purposes  of  inhabitancy  or  business  of  the  tenement  according  to 
the  ordinary  notions  of  mankind,  and  that  the  question  for  what 
purpose  he  has  thought  fit  to  use  that  light,  or  the  mode  in  which 
he  finds  it  convenient  to  aiTange  the  internal  structure  of  his 
tenement,  does  not  affect  the  question.  The  actual  user  will  neither 
increase  nor  diminish  the  light.' 

Now  *  ordinary  purposes  of  inhabitancy  or  business '  are  words 
capable  of  more  than  one  interpretation,  but  it  would  seem  that  the 
noble  lord  meant  to  adopt  substantially  the  standard  of  Wright  J. 
in  Warren  v.  Broum^  viz.  that  of  *the  ordinary  run  of  houses/ 
because  he  goes  on  to  suggest  that  the  oft  discredited  standard  .of 
45  degrees  of  light  may  properly  be  used  as  prima  facie  evidence 
that  an  obstruction  does  not  amount  to  a  nuisance. 

Lord  Bobertson  simply  concurred  with  Lord  Davey's  judgment. 

The  judgment  of  Lord  Lindley  also  contains  passages  which  it  is 
not  easy  to  reconcile.  He  begins  thus  * :  •  My  Lords,  Joyce  J.  who 
tried  this  case  .  .  .  considered  that  although  the  buildings  would 
sensibly  diminish  the  plaintiff's  light,  the  diminution  would  not 
materially  affect  his  comfort  or  convenience.' 

This  was  really  sufficient  to  justify  the  appeal — without  more — 
but  the  noble  lord  goes  on  to  explain  why  he  thinks  so.  He  first 
deals  with  the  Prescription  Act  and  the  tiieory,  which  was  at  one 
time  in  vogue,  that,  under  that  Act,  the  dominant  owner  was  entitled 
to  all  the  light  that  he  had  enjoyed  without  sensible  diminution. 
That  theory  he  declares  to  have  been  put  an  end  to  by  Kelk  v. 
Pearson  and  the  cases  following  it.  He  then  proceeds  as  follows^: — 

'  The  doctrine  laid  down  in  Back  v.  Stacejf^  as  I  understand  it,  is 
the  same  as  that  laid  down,  although  in  somewhat  different  language, 
by  the  Court  of  Appeal  in  Kelk  v.  Pearson  and  City  of  London  Brewery 
Company  v.  Tennant,  and  must,  I  think,  be  taken  as  finally  established 
and  as  good  sound  law.  •  .  •  That  doctrine,  as  stated  in  City  of 
London  Srewery  Company  v.  Tennant^  is  tiiat,  generally  speaking,  an 
owner  of  ancient  lights  is  entitled  to  sufficient  li^ht  according  to 
the  ordinary  notions  of  mankind  for  the  comfortable  use  and  enjoy- 
ment of  his  house  as  a  dwelling  house,  if  it  is  a  dwelling  house,  or 
for  the  beneficial  use  and  occupation  of  the  house,  if  it  is  a  ware- 
house, shop,  or  other  place  of  business.  The  expressions  '*the 
ordinary  notions  of  mankind,"  *' comfortable  use  and  enjoyment," 
and  *'  beneficial  use  and  occupation "  introduce'  elements  of  un- 
certainty, but  simUar  uncertainty  has  always  existed,  and  exists 

^  At  p.  ao5.  *  At  p.  ao8. 

VOL.  XXIV.  S 


252  The  Law  Quarterly  Beview.  [No.  xov* 

8tiU,  in  all  eases  of  nuisanoes,  and  in  this  coantry  an  obstruction 
of  light  has  commonly  been  regarded  as  a  nuisance,  although  the 
right  to  light  has  been  regarded  as  a  peculiar  kind  of  easement.  •  •  • 
The  decision  in  KelJt  y.  Pearson  has  a  far-reaching  effect.  If  there 
is  no  absolute  right  to  all  the  light  which  comes  to  a  given  window^ 
no  action  will  be  for  an  obstruction  to  that  light,  unless  the  obstruc- 
tion amounts  to  a  nuisance.  If  there  is  no  right  of  action,  afartiorif 
there  is  no  right  to  an  injunction.' 

A  little  later  follow  some  words  which  seem  to  indicate  that  the 
writer  after  all  is  in  harmony  with  the  views  of  Lord  Macnaghten 
and  that  he  thinks  that  the  decision  of  Wright  J.  in  Warren  v.  Brown 
was  wrong*: — 

'  In  applying  the  rule  laid  down  in  Eelk  r.  Pearson  it  is  impossible  to 
avoid  considering  how  much  light  is  l^t  and  where  it  comes  from,  Bnt 
the  question  to  be  decided  is  not  how  mueh  light  is  Itft^  but  whether  the 
plaintiff  has  been  deprived  of  so  much  as  to  constitute  an  actionable  nuisance, 
f^he  has  it  is  no  dtfenee  to  say  that  he  has  as  mueh  light  left  as  most 
other  people,  see  Dent  v.  Auction  Mart  Company  ' .  Too  much  weight 
may  have  been  given  by  Wright  J.  to  the  amount  of  light  left  in 
Warren  v.  Brown,  and  this  may  explain  the  reversal  of  his  decision 
by  the  Court  of  Appeal/ 

Notwithstanding  these  words  the  noble  lord  proceeds  to  give  a 
very  qualified  and  guarded  approbation  of  the  rule  of  45  degrees  of 
light  as  being  sufficient,  as  a  general  rule ;  not  as  a  rule  of  law,  but 
as  one  of  practical  application. 

It  is  not  surprising  that  the  judgments  which  have  just  been 
dealt  with  have  not  conveyed  to  the  legal  mind  a  very  exact  idea 
of  what  Colls  s  case  has  really  decided. 

In  Higgins  v.  Belts  ^  Farwell  J.  thus  states  the  effect  of  the  case^: — 

'  The  dominant  owner  was  never  entitled  either  by  prescription 
or  under  the  act  to  all  the  light  that  came  through  his  windows. 
It  was  not  enough  to  show  that  some  light  had  been  taken,  but  the 
question  always  was  whether  so  much  had  been  taken  as  to  cause 
a  nuisance.  But  for  many  years  the  tendency  of  the  Courts  had 
been  to  measure  the  nuisance  by  the  amount  taken  from  the  light 
required,  and  not  to  consider  whether  the  amount  left  was  sufficient 
for  the  reasonable  comfort  of  the  house  according  to  ordinary  re- 
quirements. If  a  man  had  a  house  with  unusually  excellent  lights 
it  was  treated  as  a  nuisance  if  he  was  deprived  of  a  substantial  part 
of  it,  even  though  a  fair  amount  for  ordinary  purposes  was  left.  It 
is  in  this  respect  that  Colls's  case  ha^,  to  my  mind^  readjusted  the  law.  It 
is  still,  as  it  always  has  been,  a  question  of  nuisance  or  no  nuisance^ 
but  the  test  of  nuisance  is  not  how  much  light  has  been  taken,  and 
is  that  enough  materially  to  lessen  the  enjoyment  and  use  of  the 

'  At  p.  a  10.  •  L.  R.  a  Fq.  250,  a  si, 

'  [1905]  a  Ch.  aio,  *  At  p.  215, 
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hottse  that  its  owner  previously  had  ?  but  how  much  is  left,  and 
is  that  enough  for  the  comfortable  use  and  enjoyment  of  the  house 
according  to  the  ordinary  requirements  of  mankind  ? ' 

This  puts  the  point  in  a  nutshell,  but  it  will  be  observed  that 
the  leiumed  judge's  conclusion  is  diametrically  opposed  to  the  terms 
of  the  judgment  of  Lords  Macnaghten  and.  Lindley  and  to  the 
spirit,  if  not  to  the  terms,  of  the  judgment  of  Lord  Halsbury. 

Another  case  in  which  the  same  question  arose  was  Kine  v.  Jolly  h 
Thai  was  an  action  for  obstruction  of  light  to  a  suburban  house. 
Eekewich  J.,  who  was  the  judge  of  first  instance,  found  the  facts 
as  follows^: — 

*  The  great  cause  of  complaint  has  been  of  the  obstruction  of  light 
to  what  has  been  called  the  morning  room.  16  vhu  an  exceptionally 
toelUlighted  room^  and  even  now  u  well'lighied ;  eo  that  if  the  tetlt  were 
whether  there  ie  eufficient  light  left  to  enable  the  room  to  be  need  for  the 
purposes  for  which  it  was  designed  there  would  be  no  further  question^ 
As  I  understand  the  judgment  of  the  House. of  Lords,  that  is  not 
the  test,  though  it  is  a  matter  for  consideration*' 

He  then  considered  all  the  circumstances,  and  came  to  the  con- 
clusion that  the  obstruction  of  light  to  the  morning  room  was  a 
nuisance  within  the  meaning  of  the  authorities;  and  he  assessed 
the  damage  at  £300  or  £400. 

The  defendants  appealed,  and  the  Court  of  Appeal  in  substance 
affirmed  the  decision  of  Kekewioh  J. ;  and  Cozens-Hardy  L.  J.  stated 
the  efiectiof  Colls* s  case  as  follows^: — 

'  The  decision  in  Colls*  s  case  therefore  does  not  seem  to  me  to  amount 
to-more  than  this — that  an  obstruction  which  neither  lessens  the 
letting  or  selling  value  of  the  house,  nor  materially  affects  the 
comfort  or  convenience  of  the  occupier,  does  not  in  law  justify  an 
action  even  though  a  large  proportion  of  light  previously  enjoyed 
has  been  lost' 

He.  further  says  this  * : — 

*It  has  been  strenuously  urged  on  behalf  of  the  appdlant  that  all  that 
we  have  to  consider  is  the  amount  of  light  which  has  been  Itft,  I  cannot 
accept  that  view  of  the  law*  It  seems  to  me  that  the  law  as  approved 
by  the  House  of  Lords,  particularly  by  Lord  Macnaghten,  cannot 
be  better  stated  than  it  waa  by  Parke  B.  in  Wells  v.  Ody :  *'  The 
question,  therefore,  which  I  shall  leave  tx)  you  is,  whether  the  effect 
of  the  defendant's  building  is  to  diminish  the  light  and  air  so  as 
sensibly  to  affect  the  occupation  of  the  plaintiff's  premises,  and 
make  them  less  fit  for  occupation."  Is  U  any  answer  to  say  that  the 
room  is  still  a  well-lighted  room  ?  I  think  not,  if  the  building  makes 
the  room  less  fit  for  occupation,  and  I  do  not  think  that  we  can 

'  Decided  in  December,  1904,  but  only  reported  in  [1905]!  Ch.  480,  see  note  there* 
*  At  p.  483,  »  At  p.  502.  *  At  p.  503. 
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bring  in  the  phrase ''  according  to  the  ordinary  notions  of  mankind  " 
to  cut  down  Uie  effect  whidh  would  otherwise  result  from  a  building 
of  this  natui*e.' 

Cozens-Hardy  L.  J.  and  Farwell  J.  therefore  came  to  exactly 
opposite  conclusions  as  to  what  C(Ms  case  had  really  decided. 

The  case  of  Kine  v.  Jolly  was  taken  to  the  House  of  Lords  ^,  and 
in  that  House  the  Law  Lords  were  equally  divided,  the  Lord  Chan* 
0ellor  and  Lord  James  of  Hereford  holding  that  the  appeal  should 
be  dismissed,  the  latter  quoting  with  approval  the  judgment  of 
Cozens-Hardy  L.  J.,  and  Lords  Bobertson  and  Atkinson  holding 
that  the  decision  of  the  Courts  below  conflicted  with  CoUs's  case,  and 
should  be  reversed.  Under  these  circumstances  the  decision  of  the 
Court  of  Appeal  stood  affirmed. 

This  closes  the  chapter  of  authority,  and  it  can  hardly  be  said  that 
it  is  either  edifying  or  conclusive.  The  embarrassed  lawyer  is  left 
to  form  his  own  opinion  as  to  the  results  of  the  discussion. 

It  may  be  worth  while  to  suggest,  in  the  first  place,  what  has 
been  decided  by  Colle*s  case  and  what  has  not.  The  following  points 
have  undoubtedly  been  decided: — 

(i)  The  right  of  the  dominant  owner,  wAicA  he  can  protect  by  an 
action,  is  not  a  right  to^  substantially,  the  whole  of  the  light  which 
has  had  access  to  his  windows. 

(2)  That  an  obstruction  to  light  to  be  actionable  must  amount  to 
a  nuisance. 

(3)  That  this  means  (to  use  the  words  of  Hellish  L.  J.  in  Kelt  v. 
Pearson)  that  the*  house  of  the  dominant  owner  is  rendered  sub- 
stantially less  fit  for  the  purpose  of  occupation  than  it  was  before. 

But  it  is  submitted  that  the  following  point  has  not  been  decided. 
At  the  most  the  judgments  thereon  were  obiter  dicta. 

(4)  That  the  dominant  owner  cannot  complain  if,  notwithstanding 
the  fact  that  the  house  is  rendered  substantially  less  fit  for  the 
purposes  of  occupation  than  it  was  before,  it  still  has  left  as  much 
light  as  the  average  run  of  houses. 

Further,  it  may  be  suggested,  without  presumption,  having 
regard  to  the  great  conflict  of  judicial  opinion,  that  the  last  pro- 
position is  really  contrary  to  both  principle  and  authority^. 

It  is  wrong  on  principle  because  (i)  the  riffit  of  the  dominant 
owner,  being  a  conventional  right,  must  amount  to  the  whole  of 
that  which  has  been  granted  or  acquired  by  prescription,  even  if 
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there  is  a  good  reducHo  ad  absurdum  of  it  by  Romer  L.  J.  in  the  coarse  of  the 
argument  in  Warren  y.  Brown  ([190a]  i  K.  B.  at  p.  19),  '  Suppose  a  man  has  five 
ancient  windows  and  the  light  to  one  of  them  is  entirely  obstructed,  can  he  be 
told  that  he  has  no  right  of  action  because  the  other  four  are  sufficient  for  all 
ordinary  purposes  of  inhabitancy  or  businesi  ?' 
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the  law  cannot  be  invoked  to  protect  the  whole.  There  is  no  other 
standard  of  right  by  which  an  interference  can  be  measured.  (2)  To 
say  otherwise  is  to  ignore  the  distinction  between  conventional 
rights  and  common  law  rights  of  property.  (3)  Even  if  the  right 
be  regarded  as  a  common  law  right,  with  the  limitations  involved 
therein,  to  adopt  the  standard  suggested  would  be  contrary  to  the 
well-settled  law  as  to  actions  for  nuisance. 

Upon  this  latter  point  it  is  worth  while  to  recall  the  direction  of 
Mellor  J.  to  the  jury  in  SL  Helen*^  Smelting  Company  v.  Tipping  *, 
which  was  unanimously  approved  by  the  judges  (Martin  and 
Pigott  BB.,  Willes,  Blackburn^  Keating,  and  Shee  JJ.)  and  by 
the  Law  Lords  (Lords  Westbury,  Cranworth,  and  Wensleydale). 
It  would  be  impossible  to  have  higher  authority: — 

'The  learned  judge  told  the  jury  that  an  actionable  injury  was 
one  producing  sensible  discomfort ;  that  every  man,  unless  enjoying 
rights  obtained  by  prescription  or  agreement,  was  bound  to  use  his 
own  property  in  such  a  manner  as  not  to  injure  the  property  of 
his  neighbours :  that  there  was  no  prescriptive  right  in  this  case — 
that  the  law  did  not  regard  trifling  inconveniences :  that  everything 
must  be  looked  at  from  a  reasonable  point  of  view :  and  tiierefore 
in  an  action  for  nuisance  to  property,  arising  from  noxious  vapours, 
the  injury  to  be  actionable  must  be  9ueh  as  visibly  to  diminish  the  value  of 
the  property^  and  the  comfort  and,  enjoyment  of  it.  That  when  the  jurors 
came  to  consider  the  facts,  all  the  circumstances,  including  those  of 
time  and  locality,  ought  to  be  taken  into  consideration ;  and  that 
with  respect  to  the  latter  it  was  clear  that  in  counties  where  great 
works  had  been  erected  and  carried  on  persons  must  not  stand  on 
their  extreme  rights  and  bring  actions  in  respect  of  every  matter 
of  annoyance,  for,  if  so,  the  business  of  the  whole  country  would  be 
seriously  interfered  with.' 

There  is  no  suggestion  here  of  any  standard  of  *  ordinary  occu- 
pancy'  or  the  like.  The  standard  is  obviously  that  of  the  previous 
eiyoyment. 

There  is  no  distinction  in  principle  between  an  actipn  for  nuisance 
to  property  by  interference  with  light  and  one  for  interference  with 
the  purity  of  air  or  water.  Li  each  case  the  standard  by  which  the 
interference  has  to  be  measured  is  of  the  most  elastic  kind,  varying 
with  every  local  condition  and  circumstance — but  if,  measured  by 
that  standard,  the  jury  find  that  it  does  sensibly  diminish  the 
comfort,  enjoyment,  or  value  of  the  property  affected,  the  dominant 
owner  is  entitled  to  a  verdict*,  however  much  may  be  left  to  him 
after  the  interference  has  been  deducted. 

>  (1865)  II  H.Ii.  0.642. 

'  When  onoe  an  action  for  obstruction  of  light  is  looked  upon  as  jmH pasfu  with  an 
action  for  a  nuisance  from  smoke  or  pollution — the  impossibiliiy  of  a  fixed  standard, 
whidi  could  even  be  approximately  measured  by  45  degrees  of  light,  becomes 
apparent.    Imagine  a  legal  percentage  of  pollution  of  air  or  water. 
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.  It  is  submitted  also  that  the  proposition  is  contrary  to  aathority* 
There  is  no  trace  of  saeh  an  idea  in  Saci  v.  Siaeey,  Faxk»  v.  Smith 
Or  WeU%  T,  Qdf/.  On  the  contrary,  it  is  dear  that  the  standard  of 
comparison  in  those  cases  was  the  amount  of  light  actually  enjoyed 
by  tiie  dominant  tenement  before  it  was  iuTaded.  In  Kelk  t» 
ftQirion  Mellish  L.  J.  expressly  negatives  the  proposition,  and  it  is 
only  to  the  expressions  used  by  his  colleague  James  L.  J.,  in  that 
and  subsequent  cases,  that  those  who  support  the  proposition  can 
appeal  I  have  already  dealt  with  the  question  of  what  James  Lu  J, 
really  meant  by  the  words  which  he  used  in  those  cases,  but  there 
is  one  further  point  which  is  worthy  of  notice.  James  L.  J.,  though 
at  times  capable  of  producing  a  sparkling  legal  epigram,  was  also 
not  infrequently  very  clumsy  in  expression ;  and  it  is  not  by  any 
means  dear  that  the  difficulties  whidi  have  arisen  from  his  language 
in  Kdk  V.  Pearsany&e.^  are  not  merely  the  result  of  inaccurate  phrase* 
ology.  This  will  best  appear  by  comparing  two  l^gal  statements 
in  parallel  columns.' — 

James  L.  J.   in  Citt/  of  London         Vaughan  Williams  L.  J.  in  Kine 

Brewery  Co.  v.  Tennant  at  p.  21 6.  v.  JdUy  at  p.  492. 

*  He  (that  is  the  dominant  owner)         '  The  result  of  all  these  cases  is 

is  entitled  to  sufficient  light  accord^  that  the  interference  with  the  access 

tn^  to  the  ordinary  notions  of  man-  of  light  through  the  ancient  windows 

kind  for  the  comfortable  use  and  of  the  plaintiff  must  be  of  such  a 

enjoyment  of  that  house  as  a  dwell*  character   as  sensibly  to  interfere 

ing   house  if  it  were  a  dwelling  with  the  comfort  and  convenience 

house,  or  for  the  beneficial  use  and  or  usefulness  of  the  building,  accord- 

occupation  of  the  house,  if  it  were  ing  to  its  character  as  a  residence 

a  warehouse,  a  shop,  or  other  place  or  a  place  of  business,  or  warehouse^ 

of  business.'  or  whatever  else  it  may  be,  eLOcording 

to  the  ordinary  notion  of  mankind — 
the  citizens  of  this  country.' 

Now  I  believe  that  what  James  L.  J*  meant  to  say  is  what  Vaughan 
Williams  L.  J,  did  say,  and  with  that  no  one  would  quarrel.  The 
extent  of  the  interference — whether  it  amounts  to  an  actionable 
nuisance,  or  whether  it  merely  amounta  to  an  inconvenience — has 
to  be  measured,  not  according  to  the  ideas  of  a  very  sensitive  or 
fastidious  person,  but  by  the  ideas  of  the  common  run  of  mankind 
(i.e.  the  jury).  This  [is  a  wholly  different  thing  from  saying  that 
the  right  of  the  dominant  owner  is  to  be  measured  by  that  standard. 
Yet  James  L.  J.  in  CUy  of  London  Brewerg  Company  v.  Tennant  *  and 
some  of  the  learned  judges  who  quote  him  treat  these  two  propositions 
as  if  they  were  convertible. 

Is  it  possible  that  much  of  this  controversy  is  really  a  question 
of  words,  and  that  nearly  all  parties  would  agree  to  some  such 
propositions  as  the  following: — 

>  L.R.  9Cb.atp.  ai6. 
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In  cases  of  nuisance  the  law  does  not  regard  trifling  incon- 
veniences. A  naisance  to  be  actionable  most  be  one  that  produces 
sensible  diminution  of  the  comfort,  convenience,  or  salubrity  of 
life  or  property  from  that  which  previously  existed ;  regard  being 
always  had  to  time  and  place  and  the  surrounding  circumstances 
generally.  As  an  occupier  of  a  house  in  Widnes  or  St.  Helena 
cannot  demand  the  same  purity  of  atmosphere  as  a  dweller  in 
Buxton,  so  a  dweller  in  Drury  or  Fetter  Lane  cannot  expect  the 
same  amount  of  light  as  a  dweller  in  Orosvenor  Square.  It  is 
all  relative  to  the  conditions  of  the  particular  case ;  and  must  be 
judged,  not  by  reference  to  the  standard  of  a  fastidious  or  sensitive 
person,  but  by  reference  to  the  views  of  the  ordinary  run  of  mankind. 
This  is  applicable  to  actions  for  obstruction  of  l^ht  as  well  as  to 
other  actions  for  a  nuisance. 

Would  not  that  be  an  unimpeachable  charge  to  a  juty  even  if  the 
presiding  judge  refused  to  leave  to  the  jury,  as  irrelevanf,  the 
further  question '  whether  the  amount  of  light  remaining  after  the 
obstruction  is  sufficient  for  all  ordinary  purposes  of  business  or 
occupation  ? ' 

One  word  in  conclusion.  Lords  Robertson,  Davey,  and  Lindley 
expressly  leave  open  the  question  whether  a  dominant  owner  can 
be  heard  to  prove  a  special  prescription  for  an  extraordinary  amount 
of  light.  In  the  judgment  of  Lord  Lindley,  before  it  was  revised, 
he  expressed  a  definite  opinion  that  such  a  prescription  would  be 
good,  and  approved  of  the  decision  of  Malins  V.-C.  in  Lanfrancki  v. 
Mackenzie  ^  to  tjhat  effect.  In  the  revised  version  of  his  judgment 
this  has  been  excised. 

It  seems  to  me  that  the  question  may  mean  one  of  two  things. 

(i)  Can  a  dominant  owner  prescribe  for  the  access  of  an  extra- 
ordinary amount  of  light  to  his  windows  ?  or 

(2)  Can  he  prescribe  for  an  extraordinary  user  of  that  light  after 
it  has  passed  through  the  windows? 

As  regards  the  first  point  may  I  again  reiterate  that  the  dominant 
owner  in  every  prescriptive  claim  to  light  claims  that  amount  of 
light  which  in  fact  has  reached  his  windows  and  neither  more  nor 
less.  Either  more  or  less  would  be  a  bad  claim  according  to  the 
g^eral  rules  governing  prescription.  As  regards  the  second  point : 
as  it  is  clear  law  that  the  non-user  of  light  does  not  disentitle  the 
owner  to  it,  it  would  seem  that  an  extraordinary  user  of  it,  unknown 
to  the  servient  owner^  could  not  possibly  entitle  him  to  complain  of 
an  obstruction  which  would  not  be  a  nuisance  in  itself.  It  is  just 
conceivable  that  there  might  be  cases  when  the  nature  of  the  user 
of  the  light  claimed,  as  well  as  the  volume  of  it,  might  be  asserted 

^  (1867)  L.  R.  4  Eq.  431. 
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by  the  domixumt  as  against  the  servient  owner  by  the  exhibition 
of  trade  notices  or  the  lika  Or,  again,  the  situation  of  the  dominant 
tenement  might  be  in  a  neighboniiiood  notoriously  occupied  by 
persons  who  plied  a  particular  trade  which  required  a  good  light — 
as  of  old  were  the  watchmaking  and  silk^weaving  quarters  of 
LondoiL  In  such  cases  it  is  possible  that,  in  considering  whether 
the  obstruction  complained  of  amounted  to  a  nuisance,  one  drcum* 
stance  to  be  taken  into  account  should  be  the  particular  user  of  the 
premises.  It  does  not  seem  conceivable,  however,  according  to  the 
general  law  governing  prescriptive  dlaams,  that  an  exceptional  user 
unknown  to  the  servient  owner  could  be  asserted  against  him. 

It  is  true  that  in  Ambler  v.  Gordon  ^  Bray  J.  decided  that  no  user 
by  the  dominant  owner,  whether  with  or  without  the  knowledge  of 
the  servient  owner,  could  give  rise  to  such  a  prescriptive  right  as 
would  enable  the  dominant  owner  to  assert  that  to  be  a  nuisance 
which  otherwise  would  not  be  such.  But  I  do  not  understand  that 
very  learned  judge  to  say,  at  all  events  where  a  whole  neighbourhood 
carried  on  a  trade  requiring  exceptional  light,  that  that  circumstance 
should  not  be  taken  into  account  at  all  in  an  action  for  nuisance 
to  lights. 

Fbancis  R.  Y.  Radoliffx.  • 

»  [1905]  I  K.  B.  417. 
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THE  TRUE  NATDRE  OF  AN  EASEMENT, 

Fthe  last  number  of  the  Law  Quartebly  Review  Mr.  Arthur 
XJnderhill  puts  the  question, '  Can  an  easement  be  granted  in 
perpetuity  without  words  of  limitation  ? '  and  he  answers  it  in  the 
affirmative.  He  is  probably  right,  but  the  question  is  not  free  from 
doubt 

In  the  first  place,  the  true  nature  of  an  easement  is  a  matter  of 
dispute,  for  the  old  books  do  not  say  much  about  it  Lord  Coke 
gives  a  short  description  of  the  different  kinds  of  ways  (Co.  Litt 
56  a)  without  telling  us  what  the  nature  of  a  right  of  way  is.  He 
also  refers  more  than  once  to  incorporeal  hereditaments  (or  incor- 
poreate  inheritances),  and  gives  as  examples,  *  advowsons,  commons, 
&c.'  (Co.  Litt  9  a),  *  advowsons,  rents,  commons,  estovers,  &c.' 
(49  a,  169  a);  but  in  none  of  these  passages  does  there  seem  to  be 
any  reference  to  ways  or  other  easements  as  belonging  to  the  class 
of  incorporeal  hereditaments.  The  only  passage  throwing  any 
light  on  the  point  under  discussion  which  I  can  find  is  the  remark 
(Co.  Litt  237  b)  that  the  rule  as  to  descents  tolling  entries  applies 
only  to  '  sudh  tenements  as  be  corporeall,  and  do  lye  in  livery,'  and 
not  to  4nheritances  which  lye  in  grant,  as  advowsons,  rents, 
commons  in  grosse^  and  such  like,  which  be  inheritances  incorporealL' 
It  seems  to  me  that  Lord  Coke  would  not  have  especially  mentioned 
commons  in  gross  without  good  reason,  and  that,  if  we  apply  the 
rule  inclusio  unius^  &a,  to  what  he  says,  we  may  safely  assume  that 
commons  appendant  and  appurtenant  were  not,  in  Lord  Coke's  day, 
regarded  as  incorporeal  hereditaments.  Now  the  essential  difference 
betyreen  a  right  of  common  in  gross  and  a  right  of  common 
appendant  or  appurtenant  is  that  the  first  has  a  separate  existence 
and  the  other  two  have  not  If  this  is  the  test,  an  easement  is  not, 
according  to  Lord  Coke,  an  incorporeal  hereditament,  for  it  can 
only  exist  as  appurtenant  to  land.  This  conclusion  seems  to  be 
strengthened  by  the  rules  of  descent  under  the  old  law  (Watkins 
on  Descent,  61  seq.).  And  if  a  perpetual  easement  is  not  a  heredita- 
ment it  seems  to  follow  that  words  of  limitation  are  not  required 
for  its  creation. 

Mais  7iaus  avons  changi  tout  cela.    In  Blackstone's  Commentaries  ^ 

»  Vol.  ii,  p.  35. 
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(1765)  ways  are  claasified  as  incorporeal  hereditaments.  So  in 
Blythewood  and  Jarman's  Conveyancing^  (1827).  Later  text- 
writers  (with  the  exception  of  Mr.  Challis)  classify  all  easements 
as  incorporeal  hereditaments  ^  and  there  are  numerons  modem 
deoiaioDB  which  assume,  as  a  matter  too  dear  for  argument,  that 
an  easemrait  (or  at  all  events,  a  right  of  way)  is  an  incorporeal 
hereditament'.  In  the  Encyclopaedia  of  Forms  and  Precedents 
(voL  V,  pp.  495  seq.)  it  is  stated  as  the  result  of  these  decisions  that 
an  easement  is  an  Inrnrjftffsnl  hereditament  and  a  tenement. 

It  is  difficult  to  account  for  this  change,  but  it  may  have  arisen 
from  a  nusconoeption  on  the  part  of  Blackstone  or  later  text* 
writers.  He  classifies  not  only  commons  in  gross,  but  also 
commons  appendant  and  appurtenant,  as  incorporeal  heredifca- 
ments,  although  this  is  probably  inaccurate,  if  the  passage  already 
cited  from  Coke  bears  the  interpretation  above  suggested.  In 
treating  of  ways  (the  only  rights  in  the  nature  of  easements  which 
he  notices)  Blackstone  gives  as  an  example  a  right  of  way  granted 
to  a  man  for  life  as  4  personal  right,  but  does  not  refer  to  perpetual 
ways  in  gross,  although  such  rights  were  recognized  by  law  in  his 
time.  In  the  Termes  de  la  Ley  (1629)  under  Chimin  the  author 
thus  distinguishes  between  ways  in  gross  and  ways  appendant: — 

'  A  way  in  grosse  may  bee  that  which  the  Civilians  call  personall, 
as  when  one  covenanteth  for  a  way  through  the  mround  of  another 
man,  for  himselfe  and  Us  heirs.  A  way  appendant  on  the  other 
side  may  be  that  which  they  call  reall,  as  when  a  man  purchaseth 
a  way  through  the  ground  of  another  man  for  such  as  doe  dwell 
or  shall  dweU  in  this  or  that  house,  or  that  be  the  owners  of  such 
a  manor  for  ever*.' 

Ways  in  gross  are  also  referred  to  by  Dodridge  J.^  and  by  Chief 
Baron  Gilberts  In  SenAouse  v.  Christian'^ ^  where  a  way  in  gross 
was  granted  to  the  ancestor  of  the  defendant,  his  heirs  and  assigns, 
no  question  was  raised  as  to  the  validity  of  the  grant,  or  as  to  the 
title  of  the  defendant  to  the  way  by  descent  from  the  original 
grantee :  the  only  question  was  as  to  the  nature  of  the  acts 
authorized  by  the  grant  ^.    A  way  in  gross,  if  granted  to  a  man 

'  First  ed.,  toI.  It,  p.  aai. 

'  Joshua  Williams  (R.  P.,  3rd  ed.,  p.  265);  BaTidson  (Preo.  in  Conr.,  toL  ii,  pt.  i, 
p.  548,  n.) ;  Leake  (Prop,  in  Land,  53)  ;  Goodeve  (R.  P.,  ist  ed.,  p.  351). 

'  HtU  T.  Midland  Railway^  21  Ch.  D.  143 ;  Great  Wwtern  RaUtoay  v.  Swindon  Ac  RaiU 
toay,  a  a  Ch.  D.  677 ;  9  App.  Ca.  787 ;  M^Manus  v.  Cooke,  35  Ch.  D.  681 ;  Jcne$  ▼. 
Watti,  43  Ch.  D.  57^ ;  Lwd  Hastinga  y.  North-Eastern  Railway  [1898]  a  Ch.  674 ;  [1899] 
I  Ch.  656 ;  [1900]  A.  C.  a6o. 

^  It  will  be  noticed  that  according  to  this  description  words  of  limitation  are 
required  for  the  creation  of  a  periMtual  way  in  gross,  but  not  for  the  creation  of 
a  way  annexed  to  land,  thus  confirming  the  conclusion  arrived  at  above  (p.  359). 

*  W.  Jones,  137.  •  Usee,  a8i.  »  i  T.  R.,  5^. 

*  A  way  in  gross  does  not  seem  to  be  an  easement :  see  the  definition  of  that 
word  in  the  Termes  de  la  Ley,  according  to  which  an  easement  is  a  right  which 
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and  his  heirs,  is  clearly  an  incorporeal  hereditament,  and  this 
probably  acconnts  for  the  fact  that  in  the  Termes  de  la  Ley^, 
Blackstone,  and  other  old  books,  'ways'-  are  included  among 
incorporeal  hereditaments.  If  this  is  the  true  explanation,  it  seems 
to  follow  that  modem  writers  and  judges  have* been  somewhat 
hasty  in  classifying  easements  as  incorporeal  hereditaments.  The 
law,  however,  is,  it  is  submitted,  clearly  so  settled. 

It.  is  this  change  in  the  legal  conception  of  the  nature  of  an 
easement  that  makes  it  difficult  to  answer  Mr.  Underbill  s  question, 
for  if  a  perpetual  easement  is  not  only  a  hereditament,  but  a  tene-*  - 
ment  (as  was  held  by  Byrne  J.  and  the  Court  of  Appeal,  and  taken 
for  granted  by  the  House  of  Lords  in  the  case  of  Lord  Haitings  v. 
N'orth-Eoitem  Bailway,  above  cited),  how  can  it  be  created  without 
words  of  limitation  ?  Coke  tells  us  that  a  right  of  way  lies  in  grant 
(Co.  litt*  169  b),  and  that  i£  one  grants  lands  or  tenements,  advow*" 
sons,  commons  or  the  like,  and  expresses  or  limits  no  estate,  the 
grantee  takes  only  an  estate  for  life  (Co.  Litt.  42  a).  Words  of 
limitation  are  required  to  make  an  estate  of  inheritance  in  all  feoff- 
ments and  grants  (Litt.  8.1).  So  that  we  are  met  with  this  difficulty : 
supposing  that  (as  appears  to  be  the  case)  a  perpetual  easement  could 
under  the  old  law  be  annexed  to  a  piece  of  land  without  words  of 
limitation,  for  the  reason  that  such  a  right  was  not  an  incorporeal 
hereditament;  does  the  same  rule  apply  now  that  easements  have 
been  held  by  high  judicial  authority  to  be  incorporeal  heredita- 
ments 1  Personally  I  agree  with  Mr.  Underbill  that  words  of 
limitation  are  probably  not  required  for  the  creation  of  a  perpetual 
easement,  even  at  the  present  day,  but  it  would  i*equire  some 
courage  to  express  a  confident  opinion  on  the  point. 

I  cannot  find  anything  in  the  decision  of  Byrne  J.  in  Bymer  v. 
Mcllroy  [1897]  I  Ch.  528,  to  justify  the  conclusion  which  Mr.  Under- 
bill draws  from  it.  The  decision  seems  to  have  been  more  or  less 
anticipated  by  Mr.  Justice  Willes  \ 

Mr.  Underbill  thinks  that  the  practice  of  conveyancers  in  using 
words  of  limitation  in  the  creation  of  easements  de  -novo  has  been 
merely  ex  abundanti  cautela.  No  doubt  caution  is  (or  formerly  was) 
the  badge  of  all  our  tribe,  but  in  this  particular  case  it  seems  to  be 
justified.  If  Mr.  Underbill  were  instructed  to  settle  a  deed  granting 
an  easement  de  novo,  it  is  fair  to  assume  that  he  would  adopt  one 

implies  the  existence  of  a  serrient  and  a  dominant  tenement.  A  learned  note  on 
ways  in  gross  by  Mr.  (afterwards  Mr.  Justice)  Willes  is  to  be  found  in  Oale  on 
Easements. 

^  Sub  T.  Enheritanee  or  (in  the  later  editions)  Inheritanee :  '  Inheritance  incorporate 
are  advowsons,  Tillaynes,  wayes,  commons,  courts,  fishings,  and  such  like  that  are 
or  may  be  appendant  or  appurtenant  to  inheritance  corporate.'  The  words  '  that 
are  or  may  be '  are  somewhat  obscure. 

*  See  his  addition  to  Gale  on  Easements,  ix. 
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of  the  forma  set  forth  in  the  fifth  volume  of  the  Encydopaedia  of 
Forms  aod  Precedents,  and  limit  the  easement  to  the  grantee,  his 
heirs  and  assigns.  In  other  words,  he  would  not  oare  to  make 
a  doubtful  experiment  at  the  risk  of  his  client.  That  is  why  I  took 
exception  to  Mr.  Brickdale's  form  K 

A  word  as  to  the  decision  in  Me  BroihertonlM  Iktate^  referred  to 
by  Mr.  XJnderhilL  In  that  case  there  were  two  adjoining  settled 
estates,  each  of  which  had  appurtenant  to  it  a  right  of  way  over  the 
other ;  the  tenants  for  life  desired  to  put  an  end  to  these  easements, 
and  applied  to  the  court  to  sanction  an  exchange  of  them  under 
the  Settled  Land  Acts  by  mutual  conveyances,  the  effect  of  which 
would  have  been  to  extinguish  the  easements.  It  was  contended 
that  as  tenants  for  life  can  exchange^ land,'  and  as  '  land '  in  the 
Settled  Land  Acts  includes  incorporeal  hereditaments,  it  follows 
that  they  can  exchange  easements.  Joyce  J.  refused  the  applica- 
tion. He  expressed  his  approval  of  Mr.  Challis's  view  that 
easements  are  not  incorporeal  hereditaments,  but  rightd  appurtenant 
to  corporeal  hereditaments,  a  view  which  I  venture  to  think  was 
correct  in  the  days  of  Lord  Coke,  but  is  no  longer  so,  having 
regard  to  the  decisions  cited  above  ^  Terms  of  art  bccurring 
in  an  Act  of  Parliament  must  be  construed  according  to  the  sense 
in  which  they  were  understood  by  experts  at  the  time  the  Act 
was  passed,  and  the  expression  '  incorporeal  hereditament '  in  the 
Settled  Land  Act  must  be  construed  in  the  sense  commonly  attri- 
buted to  it  by  conveyancers  and  judges  in  1882,  not  with  reference 
to  its  meaning  in  i6a8. 

There  are  passages  in  the  judgment  of  Joyce  J.  which  seem  to 
imply  some  doubt  in  the  mind  of  the  learned  judge  whether,  in 
a  case  where  the  owners  of  two  adjoining  estates  have  easements 
over  one  another's  lands,  cross  releases  of  the  easements  can  be 
considered  an  exchange  of  easements,  and  whether  such  a  transac- 
tion ought  not  properly  to  be  described  as  an  exchange  of  releases. 
If  the  suggested  difficulty  arises  from  the  fact  that  when  an  ease- 
ment is  released  to  the  owner  of  the  servient  tenement  it  is 
extinguished,  the  doubt  is  not  well  founded ;  it  was  suggested  and 
rejected  nearly  three  hundred  years  ago,  for  in  Perkins's  Profitable 
Book  (ss.  266-7)  we  read  :— 

'  If  a  man  release  his  estovers,  which  he  hath  yearly  to  take  in 
a  wood,  &c.,  and  deliver  the  release  in  exchange  for  land  given  to 
him  in  exchange  for  the  same  release,  it  is  a  good  exchange ;  and 
yet  the  release  takes  effect  by  way  of  extmguishment  of  tibe 
estovers.    But  it  is  as  good  advantage  and  profit  to  the  tenant 

*  Land  Transfer  Acts  (and  ed.),  590.  •  ["907]  W.  N.  230 ;  [1908]  W.  N.  56. 

*  Page  260,  note  3. 
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to  be  discharged  of  them,  as  if  so  many  estovers  had  been  granted 
to  him,  &c.  And  so  shall  it  be  if  I  have  a  rent  issuing  out  of  the 
land  of  J.  S.,  &a,  and  I  grant  or  release  t^e  same  rent  to  J.  S.  in 
exchange  for  other  land,  tenement,  rent,  or  common,  &c.,  or  to  have 
a  way  over  his  lands  to  go,  &c  Tet  it  is  said  by  some,  that  in 
every  exchange  there  ought  to  be  a  transmutation  of  the  possession, 
&c.,  of  the  one  exchanger  into  the  oUier  exchanger,  otherwise  the 
exchange  is  not  good :  but  this  saying  is  not  true  as  appears  by  the 
cases  li^t  aforesaid/ 

So  in  Re  Brotherton's  EHate  it  would  have  been  *  good  advantage 
and  profit  to  the  tenants  to  be  discharged '  of  the  easements. 

It  is  therefore  submitted  that  both  the  grounds  given  for  the 
decision  are  erroneous. 

Chables  Sweet. 
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IT  is  respectfully  submitted  that  the  following  arguments  ad- 
vanced by  Mr.  Underbill  in  his  interesting  article  printed 
in  the  last  number  of  this  Review  (L.  Q.  R.  xxiv.  199)  may  be 
answered  in  the  manner  subjoined. 

I.  That  there  is  'not  a  scrap  of  authority'  in  support  of  the 
proposition  that  proper  words  of  limitation  are  necessary  to  create 
an  easement  in  fee : — Certainly  no  case  has  been  founds  which  decides 
the  exact  point.  But  there  seems  to  be  considerable  authority  in 
favour  of  drawing  that  conclusion.  First,  it  appears  from  litL  s.  i 
and  Co.  Litt.  9  a,  b,  307  a,  that  of  things  which  lie  in  grant,  as  well 
as  of  things  which  lie  in  livery,  an  estate  of  inheritance  cannot  be 
conferred  without  using  the  proper  words  of  inheritance  (his  heirs). 
Coke  enumerates  the  exceptions  to  this  rule  (Co.  litt.  9  b,  10  a),  and 
apparently  intends  the  list  of  exceptions  given  to  be  exhaustive ; 
but  he  does  not  mention  the  grant  of  an  easement  among  them. 
Then  in  Hewlim  v.  Shippam  ^  it  was  expressly  laid  down  (i)  that  there 
may  be  a  freehold  interest  in  an  easement  such  as  the  privilege  of 
laying  a  drain  on  another  man's  land  and  causing  foul  water  to  flow 
through  it ;  (a)  that  the  grant  of  such  a  privilege  to  a  man,  either 
without  defining  the  limits  of  the  estate  given  or  for  some  specified 
time  of  uncertain  duration,  confers  upon  him  an  estate  for  his  life,  as 
in  the  case  of  a  similar  grant  of  land ;  and  (3)  that  a  right  of  way  or 
a  right  of  passage  for  water  is  an  incorporeal  right  and  stands  upon 
the  same  footing  with  other  incorporeal  rights,  such  as  rights  of 
common,  rents,  advowsons,  &c.,  and  lies  Aot  in  livery  but  in  grant, 
and  a  freehold  interest  in  it  cannot  be  created  or  passed  without 
deed.  The  case  therefore  seems  to  stand  thus :  Words  of  inheritance 
are  necessary  for  the  grant  of  an  estate  in  fee  simple  in  things 
which  lie  in  grant.  Easements  are  things  which  lie  in  grant.  The 
conclusion  to  be  drawn  seems  obvious. 

a.  That  easements  are  not  tenements,  and  cannot  be  the  subject 
of  tenure:— But  are  they  not  tenements  within  the  statute  De 
J)onii  ?  How  else  can  they  be  entailed  (as  in  everyday  practice  they 
are)  along  with  the  lands  which  constitute  the  dominant  tene- 
ment ^ )  Does  the  grant  of  an  easement  to  a  tenant  in  tail  of  the 
proposed  dominant  tenement  and  the  heirs  of  his  body  give  him 
a  fee  simple  conditional  ?  It  seems  to  have  been  considered  formerly 
that  easements  might  be  of  two  kinds — ^personal  privileges  in  gross 
and  servitudes  annexed  to  land — and  that  the  former  kind  were  not, 
»  5  B.  &  C.  aai,  aa8,  339.  «  See  Co.  Litt.  .19 b,  aoa. 
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but  the  latter  were,  tenements  ^.    In  modem  times  it  is  not  allowed 
that  there  can  be  an  easement  in  gross  ^. 

3.  That  an  easement  is  not  a  hereditament : — In  Re  Brotherion  ^ 
it  appears  that  the  Court  of  Appeal  impliedly  held  that  an  easement 
is  an  incorporeal  hereditament,  and  overruled  Joyce  J.  on  this 
point;  for  they  agreed  that  it  might  be  sold  as  such  under  the 
Settled  Lands  Acts ;  though  it  seems  that  they  doubted  (oddly 
enough  ^)  whether  an  easement  can  be  exchanged.  In  what  respect 
does  an  easement  fail  to  fit  in  with  the  definition  of  hereditament 
given  in  Co.  Litt.  6a)  Though  an  easement  may  not  now  exist  in 
gross,  it  has  nevertheless  a  separate  existence  in  law ;  it  is  no  part 
of  the  dominant  tenement. 

4*  Tl;iat  a  freehold  in  fututo  may  be  granted  in  an  easement : — 
This  is  equally  the  case  with  such  incorporeal  hereditaments  as 
rents.  The  just  inference  appears  to  be  that  easements  are  subject 
to  the  same  rules  in  all  respects  as  they  are. 
.  5*  That  the  creation  of  an  easement  is  a  matter  of  intention, 
because  a  perpetual  easement  may  be  created  by  a  mere  covenant, 
and  no  amount  of  intention  is  sufficient  to  pass  tiie  fee  in  corporeal 
hereditaments : — But  the  real  gist  of  the  cases  cited  by  Mr.  Under* 
hill^  is  that,  in  a  deed  of  grant,  the  word  graid  need  not  be  used  if 
other  words  expressive  of  the  intention  to  grant  are  employed.  The 
same  rule  is  applied  to  grants  of  the  reversion  of  corporeal  here- 
ditaments ^ : — It  does  not  predicate  anything  with  respect  to  the 
quantum  of  estate  to  be  conveyed,  and  is  entirely  independent  of  the 
i-ule  requiring  words  of  inheritance  to  confer  an  estate  in  fee.  It  is 
significant  that  in  every  one  of  the  cases  cited  by  Mr.  Underbill 
the  covenant  proved  or  pleaded  was  that  the  claimant  and  hi%  ieirs 
should  have  the  easement  alleged. 

The  rule  requiring  proper  words  of  limitation  to  create  an  estate 
in  fee  is  maintained  with  the  utmost  rigour  ^  It  is  submitted  that, 
having  regard  to  the  present  state  of  the  authorities,  it  is  cleai*ly  the 
duty  of  a  conveyancer  instructed  to  draw  a  grant  of  a  perpetual 
easement  to  use  the  proper  legal  words  of  inheritance,  and  that, 
where  such  a  grant  has  been  made  without  them^  the  title  cannot 
safely  be  accepted.  T  Cyprian  Williams. 

^  Bro.  Abr.  Grant,  130 ;  Vin.  Abr.  Grant  (T,  pL  5)  ;  Termes  de  la  Ley,  s.  v.  Ease> 
xnent ;  and  see  a  Black.  Comm.  35. 

*  Ackroyd  ▼.  Smithy  20  G.  B.  164 ;  Rangeley  v.  Midland  Ry,  Cb.,  L.  R  3  Ch.  306,  310^ 
311 ;  R.  V.  Somers  [1906]  i  K.  B.  326,  329. 

»  [1908]  W.  N.  56 ;  98  I'.T.  547. 

^  It  is  said  in  Shep.  Touch.  292  that  an  exchange  maj  be  of  things  of  the  same 
natui*e  or  of  divers  natures,  as  a  house  for  a  rent  or  a  rent /or  a  toay^ 
»  L.  Q.  R  xxiv.  200. 

*  Shove  V.  Pinckf  5  T.  R.  124 ;  HaggersUm  ▼.  Hanlurfff  5  B.  ft  G.  loi. 

*  Re  EiheU  A  MiteheU  &  BuiWs  Contract  [1901]  I  Ch.  945  ;  Be  Irtoin  [1904]  2  Ch.  75a. 
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r'  has  been  alleged  by  a  modem  writer^  that  down  to  the  death  of 
Henry  V  oases  of  criminal  contempt  in  the  King's  Bench  were  in^ 
variably  dealt  with  according  to  the  course  of  the  common  law,  viz.  by 
action,  information,  presentment,  or  indictment,  and  this  statement 
is  based  upon  a  search  through  the  Rotuli  coram  Rege^  the  Control- 
ment  BoUs,  and  the  Year  Books.  The  writer  cites  a  number  of 
instances  of  contempt  from  a.d.  1253  to  1421,  including  cases  of 
abusing  the  judge  or  jury  or  the  parties,  in  Court ;  assaulting 
jurymen  or  parties  in  Court ;  abusing  or  assaulting  jurymen  or 
parties  on  their  way  to  Court ;  and  shows  that  the  procedure  in 
every  case  was  not  summary  but  according  to  the  ordinary  course 
of  law.  In  the  case  of  John  de  Grauntsete  (5  Edward  III)  *  a  con- 
viction by  the  King's  Court  in  Ireland  of  contempt  in  facte  was 
reversed  by  writ  of  error  because  the  offence  had  not  been  tried 
by  a  jury.  The  ancient  practice  is  further  proved  by  the  case  of 
Sir  Robert  de  Scardeburgh,  a  judge,  who  in  14  Edward  III  brought 
an  action  of  trespass  against  William  Botevileyn  and  his  wife,  and 
subsequently  brought  a  bill  of  trespass  against  the  same  defendants 
in  respect  of  abuse  of  the  plaintiff  in  the  presence  of  the  justices. 
The  plaintiff  prayed  that  inasmuch  as  the  offence  was  committed  in 
the  presence  of  the  justices  they  would  take  the  inquest  immediately ; 
this  was  refused,  but  a  writ  was  sent  to  the  sheriff  to  cause  twelve 
men  to  come  from  the  neighbourhood  of  Westminster '.  A  very 
eai'ly  case  (a.d.  1230}  shows  that  a  person,  who  attended  in  Court 
at  a  day  fixed  (to  answer  a  chaise  of  proceeding  in  the  Court 
Christian  concerning  a  lay  fee  in  despite  of  a  prohibition)  but 
departed  without  leave,  was  held  to  be  in  mercy  for  contempt  of 
the  Court,  and  his  attendance  was  enforced  by  a  distress  upon  his 
lands  and  goods  ^ ;  but  the  amercement^  which  it  will  be  observed 
was  enforceable  against  his  possessions  and  not  against  his  person, 
seems  to  have  been  imposed  to  enforce  obedience  to  the  process  of 
the  Court  and  not  as  a  punishment  for  a  contempt  in  facie,  for  the 
offender  could  avoid  the  distress  by  complying. 

1  The  lat«  Mr.  F.  Solly-Flood,  Q.C.,  in  an  article,  <  Prince  Henry  of  Monmouth 
and  Chief  Justice  Gascoign,'  Trans.  Royal  Hist  Soe.  (1886),  vol.  iiL  K.  S.,  at  p.  147. 
>  Coram  Rege  Rolls,  M.  5  Edw.  Ill,  m.  laS. 
»  Year  Books,  by  Pike,  1 4  Edw.  Ill,  pp.  332,  324,  326. 
*  Bracton'8  Note  Book,  by  Maitland,  ii.  p.  365,  oaae  464. 
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.  The  following  are  later  instances  of  the  punishment  of  contempt 
in  faciei  in  the  ordinary  course  of  law.  In  Daviei  case  (i  Edward 
IV)  ^  a  man,  who  struck  another  in  the  presence  of  the  Court  and 
threatened  to  hang  him  if  he  gave  evidence,  was  indicted.  The 
same  procedure  was  followed  in  the  reign  of  Elizabeth,  where 
a  man  drew  his  sword  on  the  stairs  of  the  Court  of  Bequests  and 
resisted  the  sheriff,  who  was  making  an  arrest^.  In  1605,  one 
Bellingham  jostled  Anthony  Dyer  with  his  elbow  and  shoulder 
out  of  malice  in  Westminster  Hall  sedentibus  curiii^  so  that  he 
overthrew  him  and  with  his  feet  spumed  him  upon  the  legs,  but 
did  not  smite  him  with  his  hand  or  any  weapon.  Held  upon 
indictment  that  the  offender's  right  hand  should  be  cut  o£E^  In- 
dictment was  the  procedure  in  Harrison^ 8  case  (1638)  ^  where  the 
offender  rushed  to  the  bar  of  the  Common  Bench  when  the  Courts 
were  sitting  and  cried  out : — '  I  accuse  Mr.  Justice  Hutton  of  high 
treason.'  Again, '  It  was  resolved  that  if  a  counsellor  at  law  in 
his  argument  shall  scandal  the  King  or  his  government,  this  is 
a  misdemeanour  and  contempt  to  the  Court ;  for  this  he  is  to  be 
indicted  fined  and  imprisoned  ^; '  and  a  barrister  was  indicted  and 
fined  for  saying  a  Baron  of  the  Exchequer  was  a  judge  de  gratia  ^. 
In  a  case  referred  to  in  Dyer's  Beports  ^,  a  prisoner  condemned  for 
felony  at  the  Salisbury  assizes  in  1631  threw  a  brickbat  at  the 
judge  which  narrowly  missed.  An  indictment  was  immediately 
drawn  by  the  Attorney-General,  and  the  prisoner's  right  hand 
was  cut  off  and  fixed  to  the  gibbet  on  which  he  was  hanged  in 
the  presence  of  the  Court.  Here  the  cutting  off  the  hand  was 
to  punish  the  contempt  of  which  he  had  been  convicted;  the 
hanging  must  have  been  the  sentence  upon  the  previous  conviction 
of  felony. 

One  other  early  case  remains  to  be  mentioned,  viz.  the  alleged 
committal  of  Prince  Henry  of  Monmouth  by  Chief  Justice  Gascoign, 
of  which  no  record  or  authoritative  report  has  been  discovered.  The 
argument  for  the  truth  of  the  story  has  been  elaborately  stated  by 
Lord  Campbell  ^  and  its  correctness  was  assumed  by  Lord  Selbome  C. 
in  WiUt  V.  Ligertwood  ^.  On  the  other  side  the  result  of  Mr.  SoUy- 
Flood's  researches  has  been  stated  even  more  elaborately  in  the  article 
referred  to  above,  and  his  conclusion  that  the  story  is  a  myth  seems 
to  be  unanswerable  ^^ 

*  Dyer,  x88  (lo).  •  Carw?  oase  (IM5),  Owen  lao. 
.  '  Cited  in  Old,fiM»  case  (16x1),  la  Rep.  71.  *  Cio.  Car.  503. 

*  FMere  case  (1609)  la  Rep.  41.  *  Cited  by  Siderfin,  Pt.  L  p.  371. 

^  x88b,  note.  '  Lives  of  the  Chief  Jaatiees,  i.  135. 

*  (1874)  L.  R.  a  H.  L.  Sc.  at  p.  367  n. 

*'  Tnins.  Royal  Hist  Soo.,  vol.  iii.  N.  S.,  p.  47.     See  also  Stubba,  Const.  Hist., 
iii.  78,  and  Diet.  Nat  Biog.,  xzi.  46 ;  xzvi.  46.    But  see  contra  Wylie,  Hist.  £ng. 
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Hawkins^  in  the  passage  already  referred  to  ^,  seems  to  throw 
doubt  on  the  jurisdiction  to  punish  contempts  in  fade  by  imprison- 
ment He  says  that  all  courts  of  record  may  enjoin  the  people  to 
keep  ffllence  under  a  pain  and  impose  reasonable  fines  not  only  on 
such  as  shall  be  convicted  before  them  of  any  crime  on  a  formal 
prosecution,  but  also  on  all  such  as  shall  be  guilty  of  any  contempt 
in  the  £aoe  of  the  Court  as  by  giving  opprobrious  language  to  the 
judge  or  obstinately  refusing  to  do  their  duty  as  officers  of  the 
court ;  and  '  it  is  said '  that  all  such  courts  except  the  court-leet 
may  also  imprison  all  such  oflTenders  K 

Libels  and  slanders  upon  courts  and  judges  were  not  unknown 
in  early  days,  and  the  reports  indicate  the  procedure  adopted  in 
such  cases.  Li  the  case  De  libeUU  famons  in  the  Star  Chamber 
(3  James  I)  ^  where  the  offence  was  libelling  the  Archbishop  of 
Canterbury,  Coke  says : 

'  A  libeller  (who  is  called  famo9UA  dtfamator)  shall  be  punished 
either  by  indictment  at  the  common  law  or  by  bill  if  he  deny  it  or 
ore  tenus  on  his  confession  in  the  Star  Chaml)er ;  and  according  to 
the  qualitv  of  the  offence  he  may  be  punished  by  fine  or  imprison- 
ment, and  if  the  case  be  exorbitant  by  pillory  and  loss  of  his 
ears.  ...  If  it  be  against  a  magistrate  or  other  public  person 
it  is  a  greater  offence.' 

Coke  makes  no  reference  to  a  summary  process  in  the  common 
law  courts  in  these  cases.  In  WraynhanC%  case  in  the  Star  Chamber 
(16  James  I)^,  where  the  defendant  was  charged  with  a  libel  on 
Lord  Bacon,  Coke  in  his  judgment  cites  precedents  of  libelling 
judges,  of  which  the  following  are  in  point :  Mich.  18  Edward  I, 
Rot.  151,  Coram  Bege — Thomas  Wilbraham  petitioned  against  the 
Justices  of  the  King's  Bench  <  that  they  had  not  done  according  to 
law  and  reason/  the  petition  being  delivered  to  the  King  and  his 
Council.  For  this  Wilbraham  was  indicted,  convicted,  fined,  and 
ransomed  in  the  King's  Bench.  Tear  Books,  lib.  Ass.  xix.  5  ^ — 
Bobert  Hovel  sued  by  petition  to  the  King  that  an  assize  was 
awarded  agiunst  him  contrary  to  law  in  the  King's  Bench,  and 
that  some  of  the  justices  awarded  the  assize  contrary  to  the 
unanimous  opinion  of  their  fellows.  The  bill  of  petition  was  sent 
by  direction  of  the  King  to  Sir  William  Scot»  Chief  Justice  of  the 

under  Henzy  IV,  iy.  94-9.    And  see  Elyot'8  Boke  named  the  Govemonr,  ed.  by 
Croft  (1880),  iL  pp.  61-73,  643,  644. 
^  Page  191,  Part  I,  stgmi. 

*  Hawkins  ia  no  doubt  referring  to  a  aentenoe  of  impriaonment  apart  from  a  fine ; 
there  could  be  no  queation  about  tibe  right  to  enforce  payment  of  a  fine  by  impriaon- 
ment.   See  Betchef^B  caae  (1609),  8  Rep.  at  p.  59  b. 

*  5  Rep.  135.  *  a  How.  St.  Tr.  1074. 

'  See  Year  Booka  by  Pike,  19  Edw.  Ill,  p.  158,  from  which  the  atatement  of  the 
ease  is  taken.  In  Wraynham'i  caae  the  name  Hovel  appears  aa  <  Hunney,'  and  the 
reference  to  the  Lib.  Aas.  is  incorrect. 
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King's  Bench,  who  said  that  this  suit  was  a  slander  against  the 
Court  in  so  surmising  dishonesty  in  its  justioes.  Therefore  Robert 
was  ordered  into  custody  and  was  put  on  mainprise  to  answer  to 
the  King.  What  were  the  subsequent  proceedings,  if  any,  does  not 
appear.  It  would  seem  that  the  offender  was  liable  to  indictment 
under  the  Statute  of  Westminster  I  (3  Edward  I),  c.  34,  which  pro- 
vides for  the  punishment  by  imprisonment  of  '  devisors  of  tales 
whereby  discord  or  occasion  of  discord '  may  '  arise  between  the 
King  and  his  people  or  great  men  of  this  realm.'  A  similar  case  of 
libel  in  18  Edward  m  on  the  same  Chief  Justice  is  referred  to  by 
Coke  in  3  Institutes  174.  John  de  Northampton,  an  attorney  of 
the  King's  Bench,  being  charged  with  writing  a  letter  to  a  member 
of  the  King's  Council  reflecting  on  the  Chief  Justice  and  his  fellow 
justices,  confessed  the  letter  to  be  written  with  his  own  hand,  and 
the  Court  adjudged  that  the  letter  contained  no  truth  in  it  and  was 
calculated  to  excite  the  King's  indignation  against  the  Court  and 
the  judges  to  the  scandal  of  the  said  Court  and  judges.  John  was 
committed  to  the  marshall,  and  afterwards  found  sureties  for  his 
good  behaviour.  This  case  will  not  establish  the  jurisdiction  to 
punish  a  libel  on  the  Court  by  fine  or  imprisonment  upon 
summary  process.  The  terms  of  the  judgment  seem  to  point  to 
a  proceeding  under  the  Statute  of  Westminster  I  (3  Edward  I), 
c.  34  ^1  where  the  defendant  by  his  confession  had  waived  his  right  to 
trial  by  a  jury.  The  sentence  was  not  fine  or  imprisonment  but 
binding  to  good  behaviour,  the  exercise  of  a  jurisdiction  which  at 
common  law,  in  the  absence  of  confession,  seems  to  have  implied 
conviction  by  the  verdict  of  a  jury  *. 

In  8  Elizabeth,  one  Welch  was  indicted  for  saying :  '  My  Lord 
Chief  Justice  Catlyne  is  incensed  against  me ;  I  cannot  have  justice 
nor  can  be  heard,  for  that  Court  (the  King's  Bench)  now  is  made 
a  court  of  conscience  ^' 

In  Milton's  case  (temp.  James  I  [)]),  cited  by  Vaughan  C.  J.  in 
SusAelFs  case  ^,  Qeorge  Milton  '  imprisoned  for  contempt,  scandalous 
words  of  the  Court,  and  convicted  of  drunkenness,'  was  discharged 
by  Aabeas  corpus^  the  causes  being  resolved  insufficient. 

In  5  Charles  I,  one  Jeffes  was  charged  with  an  infamous  libel 
directed  to  the  King  against  Sir  Edward  Coke,  late  Chief  Justice 
and  the  Court  of  Eing's  Bench,  and  was  punished  by  that  Court 
upon  indictment  by  pillory,  imprisonment,  and  fine,  and  was  bound 
with  sureties  for  his  good  behaviour  \ 

^  Cf.  the  case  of  Thomaa  Bradlfnok  (i8  £dw.  Ill)  cited  by  Noy  in  TanfteJd  v. 
Hiron  (1634)  Godbolt,  405. 
>  See  Bum's  Justice  of  the  Peace,  30th  ed.,  ▼.  76a. 

*  Cited  by  Mountague  C.  J.  in  TFhiynAam*8  case  (1618)  2  How.  St.  Tr.  1080. 

*  (1671)  Vauc^an  at  p.  154.  *  Cro.  Car.  175. 
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In  32  Charles  II,  Elizabeth  Cellier  was  indicted  at  the  Old 
Bailey  '  for  writing  and  publishing  a  scandalous  libel  containing 
some  reflections  upon  the  administration  and  the  judge  in  relation 
to  the  popish  plot  \* 

An  instance  of  an  action  for  slander  of  a  judge  in  his  judicial 
capacity  will  be  found  in  Harrison's  case  (1638)*, 

In  1679,  Scroggs  C.  J.  printed  speeches  made  by  himself  and  Jones 
and  Dolben  JJ.  in  the  King's  Bench  on  a  charge  against  Kchard 
Badley  of  accusing  the  Chief  Justice  of  receiving  a  bribe.  The 
Court  directed  an  information  to  be  filed,  upon  which  Badley  was 
convicted  and  fined'.  It  was  not  suggested  that  procedure  by 
attachment  was  available  in  this  case,  though  a  few  months  later 
Scroggs  tried  an  experiment  in  summary  procedure  to  punish 
a  libel,  which  raised  a  great  outcry  and  contributed  to  his  downfall 
(see  p.  275,  infra). 

It  has  been  shown  ^  that  no  instance  is  found  earlier  than  the 
year  1720  of  a  proceeding  against  a  stranger  for  a  libel  upon  the 
Court  otherwise  than  by  indictment,  information,  or  action  at  law. 
For  the  application  of  a  procedure  without  a  jury  in  such  a  case 
we  must  look  to  the  Star  Chamber,  which,  as  we  have  seen^ 
exercised  a  penal  jurisdiction  in  the  case  of  libels.  The  ordi- 
nary course  of  procedure  in  that  Court  included  the  examina- 
tion of  the  defendant  upon  interrogatories  after  he  had  put 
in  his  answer;  prosecutions  by  the  Crown  sometimes  com- 
menced with  the  examination  are  tenus  which  was  without 
oath,  'more  short  and  more  expeditious,'  as  Hudson  says,  'the 
curious  eye  of  the  State  and  King's  Council  prying  into  the 
inconveniences  and  mischiefs  which  abound  in  the  common- 
wealth V 

Examination  by  interrogatories  occupies  a  prominent  position 
in  the  history  of  the  punishment  of  contempt.  At  the  time  of 
Almon's  case,  this  was  the  mode  of  trying  the  question  whether 
contempt  had  been  committed.  Wilmot  J."^  refers  to  the  writ  of 
attachment  as  '  sojjfar  from  convicting  that  it  only  calls  upon  the 
party  to  answer  the  charge  and  defers  the  whole  trial  of  that 
chaige  to  his  own  oath.'  In  a  later  passage^  he  commends  the 
procedure  by  examination  as  compared  with  a  trial  in  the  ordinary 
course  of  law : 

»  7  How.  St.  Tr.  1043. 

•  beferred  to  at  p.  267,  supra.    See  the  report  in  3  How.  St.  Tr.  at  col.  1376. 

»  7  How.  St.  Tr.  701.  *  Page  191,  Part  I,  »upro.  »  Page  a68,  ntpra. 

•  Hudson,  Treatise  on  the  Star  Chamber,  126-7.  '^^^  course  of  the  examination 
or*  (onus  can  be  followed  in  LiJJbunC$  case  (1637}  3  How.  St.  Tr.  131 5. 

^  Bex  y.  Almon,  247. 

•  Page  257. 
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'  And  in  this  state  of  the  proceedings  they  are  only  putting  the 
complaint  into  a  mode  of  trial  where  the  party's  own  oath  will 
acquit  him,  and  in  that  respect  it  is  certainly  a  more  favourable 
trial  than  any  other ;  for  he  cannot  be  convicted  if  he  is  innocent, 
which  b^  fabe  evidence  he  may  be  by  a  jury ;  and  if  he  cannot 
acquit  himself  he  is  but  just  in  the  same  situation  as  he  would  be 
in  if  he  was  convicted  upon  an  indictment  or  an  information,  for 
the  Court  must  set  the  punishment  in  one  case  as  well  as  the  other : 
the}r  do  not  try  him  in  either  case ;  he  tries  himself  in  one  case  and 
the  jury  try  mm  in  the  other  ^.' 

According  to  Coke  the  practice  of  examination  was  introduced 
into  the  Star  Chamber  by  the  Act  3  Henry  VH  0.  i  ^  but  Sir 
James  Stephen  thinks  it  existed  there  earlier  \  Blaekstone  suggests 
that  it  was  derived  by  the  common  law  courts  from  the  courts  of 
equity  ^ ;  at  the  same  time  he  cites  in  proof  of  its  antiquity  a  case 
in  5  Edward  IV  \  where  the  record  in  a  dvil  action  was  sent  by 
a  judge  at  niH  prius  into  the  King's  Bench.  A  verdict  had  been 
given  for  the  plaintiff,  and  the  defendants  alleged  that  after  the 
jury  had  retired  to  consider  their  verdict,  and  before  delivering  it, 
they  had  eaten  and  drunk,  &c.,  and  been  allowed  to  go  at  large. 
The  jurors  and  the  baili£Es  who  had  had  charge  of  them  attended, 
and  were  interrogated  by  the  defendants  and  admitted  the  eating 
and  drinking,  ftc.,  but  the  jurors  alleged  that  it  was  after  they  had 
agreed  on  their  verdict,  and  the  going  at  large  was  denied.  The 
Court  allowed  the  verdict  to  stand  and  gave  judgment  accordingly, 
and  the  bailiffs  and  jurors  were  committed  to  the  custody  of  the 
sheriff  and  admitted  to  bail.  It  will  be  noticed  that  the  bailiffs 
and  jurors  were  examined  as  witnesses  to  the  facts  on  the  question 
whether  the  verdict  in  a  civil  action  should  stand,  and  not  with 
the  special  object  of  punishing  them  for  their  contempt,  though 

^  In  the  common  law  courts  if  the  respondent  on  his  examination  denied  the 
contempt  he  was  acquitted,  and  if  he  swore  falsely  the  only  remedy  was  a  prosecu- 
tion for  peijury,  but  in  Chancery  witnesses  might  bo  called  to  contradict  the 
respondent's  evidence.  The  course  of  procedure  was  as  follow^  The  defendant 
was  brought  into  court  by  a  writ  of  attachment  or  by  an  order  to  show  cause  why 
attachment  should  not  issue,  and  entered  into  a  recognizance  to  attend  and  ansif^r 
interrogatories  with  regard  to  the  alleged  contempt.  In  some  cases  he  answered 
in  custody.  At  one  time  the  examination  was  conducted  by  a  judge  in  the  King's 
Bench  {Savaged  case  (1618)  a  Rolle  43 ;  Hanrimm^s  case  (1638)  3  How.  St.  Tr.  1373), 
but  it  was  sometimes  referred  to  an  officer  of  the  Court  (Winn  v.  SMtbins  (1049) 
Style,  105).  The  practice  of  referring  the  matter  for  examination  has  long  ceased 
in  Chancery  cases,  and  though  it  is  preserved  in  the  Crown  Office  Rules  (Rules  of 
1906,  no.  343)  it  is  now  rarely  applied^  the  question  of  contempt  being  decided  by 
the  Court  at  the  preliminary  hearing  upon  affidavits  filed  on  both  sides. 
•*     '  4  Inst.  63.  »  History  of  the  Criminal  Law,  i.  173- 

^  Com.  iv.  288.  From  a  petition  to  Parliament  of  3  Hen.  V  (Rot  Fftrl.  iv.  8^ 
il  appears  that  examinations  based  upon  the  civU  law  were  first  introduced  with 
the  subpoena  by  John  de  Waltham  in  the  time  of  Richard  II,  and  that  the  Justices 
of  both  Benches  as  well  as  the  Chancellor  were  occupied  with  examinations  to  the 
detriment  of  the  regular  business  of  the  Courts. 

^  RastelPs  Entries,  268,  pL  5. 
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incidentally  the  effect  was  to  obtain  an  admiasion  of  their  guilt, 
and  the  ease  affords  a  possible  explanation  of  the  manner  in  which 
inteiTogatories  originally  came  to  be  administered  to  a  person 
alleged  to  have  committed  contempt  Statutory  sanction  to  the 
practice  of  examination  upon  interrogatories  in  a  case  of  contempt 
in  the  common  law  courts  seems  to  have  been  given  for  the  first 
time  by  43  Elizabeth,  c  6,  s.  i  ^ 

Hudson  tells  us*  that  the  Star  Chamber  had  a  concurrent 
jurisdiction  to  punish  contempts  committed  in  any  other  Court, 
though  this  does  not  necessarily  imply  that  the  jurisdiction  of  the 
other  Courts  to  punish  contempts  was  a  summary  one.  We  know 
that  in  many  cases  the  question  of  punishment  was  referred  by  the 
Chancery  and  common  law  courts  to  the  Council  or  the  Star 
Chamber.  In  Bra6s<m's  case  (39  Edward  III)'  a  bill  was  put  in  for 
the  King  and  for  Adam  Brabson  against  B.  alleging  that  whereas 
Adam  was  pursuing  his  business  before  the  justices  against  R.  the 
latter  had  made  an  assault  upon  Adam  in  the  presence  of  the 
justices  in  disturbance  of  his  suit,  and  had  taken  from  him  his  wife 
and  certain  chattels.  S.  pleaded  not  guilty,  and  upon  inquest 
taken  B.  was  found  guilty  to  amount  of  £10  damages,  and  was 
ordered  into  the  custody  of  the  sheriff,  and  as  to  the  fine  and  what 
should  be  done  further  with  regard  to  tiie  King  for  the  assault  made 

*  Fuller  in  hii  Charoh  Historj  (y.  107)  in  treating  of  the  Oourt  of  High  Com« 
miation  puts  eome  of  the  argumentB  for  and  againat  the  oath  ce  ciffMo  aa  foUowa : 
'▲gainat.— The  common  lawa  have  ever  rejected  and  impugned  it;  nerer  put  in 
ore  by  any  eivil  magiatrate  in  the  land,  but  aa  it  ia  corrapUy  crept  in  amongst 
other  abuaaa  by  the  sinister  practices  and  pretences  of  the  Romish  prelates  and 
elemrmen.  And  when  loaa  of  life,  liberty,  or  good  name  may  ensue,  the  common 
law  nath  forbidden  such  oath.  .  .  .  For  the  oath. — ^It  ia  true  to  give  this  oath  to 
the  defendant  in  cauaea  of  life  and  death  is  contraiy  to  the  justice  of  the  land ; 
but  where  life  or  limb  is  not  concerned  it  is  usually  tendered  in  Chancery,  Court 
of  Bequests,  Council  of  Marches,  and  Council  in  the  North— yea,  in  other  courta  of 
record  at  Westminater,  where  the  Judges  (time  out  of  mind)  by  corporal  oath  did 
examine  any  person  whom  in  discretion  they  suspected  to  hsTe  dealt  lewdly  about 
any  writ,  return,  entry  of  rule,  pleading,  or  any  such  like  matter,  not  being 
capitaL* 

The  writer  of  a  pamphlet  entitled  *  Another  letter  to  Mr.  Almon,'  Ac,  published 
in  1 771  (Brit.  Mus.),  compares  the  examination  by  interrogatories  to  the  procedure 
of  the  Inquisition  (pp.  xxIy,  xxx)  :  '  By  what  all  the  books  say  this  interrogation 
waa  introduced  for  the  defendant's  own  puigation  or  purification,  aomewhat  upon 
the  aame  principle  with  the  old  wager  at  law.  The  Judges  constantly  declare  it  ia 
meant  as  a  (ayour  to  him,  and  that  it  was  originated  for  thia  purpoae  I  hare  not 
the  leaat  doubt.  But  aa  managed  at  present  it  ia  a  downright  Inquisition.  .  .  . 
'*  Tou  are  a  heretic ;  come  and  confeaa  your  aina  that  I  may  inflict  suitable  punish- 
ment upon  you.  If  yon  do  not  I  will  put  you  to  death  for  not  confesaing  them. 
I  act  out  of  nprd  to  your  own  aoul.'*  Thia  ia  the  language  of  the  sanctimonious 
Inquisition.  The  legal  questioner  sajrs :  *'  I  have  seized  you  becauae  yon  are  a  defter 
or  breaker  of  the  law.  Submit  to  avow  upon  oath  your  crime  that  I  may  have 
indiaputable  ground  for  proceeding  to  aome  penal  aentence  against  you.  If  jrou  do 
not  I  will  confine  you  to  a  prison  the  rest  of  your  days  for  reftiaing.  It  is  from  a 
principle  of  mercy  that  I  proceed  throughout'' ' 

*  Star  Chamber,  117. 

*  Y.  B.  Lib.  Asa.  xxxix.  i. 
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in  the  presence  of  the  justices  they  would  consult  with  the  King's 
CouneiL  The  ease  of  Richard  de  C.  who  struck  a  juror  at  West- 
minster is  cited,  wherein  it  is  said  that  an  award  was  made  by  the 
whole  Council  ibat  his  right  hand  should  be  cut  off,  and  his  lands 
and  goods  forfeited  to  the  King  ^.  The  following  are  instances  from 
the  earliest  existing  records  of  the  Star  Chamber  of  the  punishment 
by  that  Court  of  contempts  of  the  common  law  courts ;  there  are 
also  numerous  instances  of  punishment  by  the  same  authority  of 
contempts  of  the  Court  of  Chancery.  From  list  of  Proceedings  in 
the  Court  of  Star  Chamber  in  the  Public  Record  Office,  vol  i : 
Forcible  escape  when  arrested  by  order  of  the  King's  Bench,  temp. 
Hen.  VJIl  (p.  236) ;  misconduct  on  a  commission  of  gaol  deUveiy, 
temp.  Edw.  YI  (p.  264};  forcible  ejections,  &c.,  in  contempt  of 
a  judgment  of  the  Common  Pleas,  temp.  Edw.  VI  (p.  28a) ;  mis- 
conduct in  an  indictment,  temp.  Edw.  YI  (p.  989) ;  attraipt  to 
discredit  justices  and  jury  in  a  case  of  murder,  temp.  Ph.  ft  M. 
(p.  309).  From  Star  Chamber  Cases,  1641 :  Saying  that  Chief 
Justice  Dyer  was  a  corrupt  judge — ^Dyer  was  Chief  Justice  1559- 
81  (p.  33).  From  Star  Chamber  Reports  1631-2  (Camden  Soc. 
Pub.,  1886).  Procuring  an  execution  out  of  the  Conmion  Pleas  and 
arrest  of  the  defendant  without  any  previous  judgment,  1631-a 
(p.  I48)«. 

It  will  be  remembered  that  the  Act  for  the  Abolition  of  the  Star 
Chamber  (16  Charles  I,  c.  10)  recites  that  all  matters  determinable 
in  that  Court  may  have  their  proper  remedy  and  redress  by  the 
common  law  of  the  land  and  in  the  ordinary  course  of  justice 
elsewhere.  The  Act  imposed  no  limit  on  the  future  exercise  by  the 
courts  of  common  law  of  the  jurisdiction  which  it  abolished  in  the 
case  of  the  Star  Chamber,  and  seems  to  have  been  so  framed  as  to 
leave  this  an  open  question.  Herbert  C.  J.  is  reported  to  have  said 
that '  the  reason  of  disallowing  the  Star  Chamber  was  because  theil* 
authority  was  before  and  now  is  in  B.R.  and  consequentiy  that 
court  unnecessary  '.'  This  seems  to  be  giving  a  very  liberal  inter- 
pretation to  the  recital  in  the  Act  Holt  C.J.  in  more  guarded 
language  says :  '  This  Court  (the  King's  Bench)  hath  all  the  lawful 
power  that  the  Star  Chamber  had  ^ ' ;  and  Blaekstone,  with  equal 
caution,  remarks  that  into  the  Court  of  King's  Bench  hath  reverted 

>  Cf.  n:9  case,  Y.  B.  by  Pike,  ip  Edw.  in,  p.  452. 

'  Acknowledgment  is  due  to  Wallace  on  the  Reporters  (4th  ed.,  p.  275)  for  the  fol* 
lowing  reference:— <'\^en  Mr.  Justice  Shallow,  grieved  by  the  ''disparagements** 
of  Falstaff,  threatened  to  ''  make  a  Star  Chamber  matter  of  it,"  yowing  that  '<  if  he 
were  twenty  Sir  John  Falstaifs  he  should  not  abuse  Robert  ShaUow,  Esquire— who 
writes  himself  Armigero  " — he  seems  to  have  apprehended  with  judicial  exactness 
the  extraordinary  jurisdiction  of  this  tribunal.' 

*  Rex  v.  Johnson  (1686)  Comb.  36. 

*  SexY.  Abraham  (1690)  Comb.  14X. 
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'  all  that  was  good  and  salutary  of  the  juriadiction  of  the  Clourt  of 
Star  Chamber^.'  To  illustrate  the  arguments  put  forward  in  &voui- 
of  retaining  the  Star  Chamber  jurisdiction  as  far  as  might  be,  the 
following  may  be  quoted  from  a  manuscript  apparently  of  the  time 
of  Charles  II  \  After  enumerating  forgeries  formerly  punished  in 
the  Star  Chamber  the  writer  proceeds : 

<  If  it  be  objected  that  most  of  these  forgeries  may  be  punished 
by  indictment  at  the  common  law ;  Answer :  It  is  true  they 
might  be  if  they  could  be  discovered  ;  but  it  is  not  to  be  supposed 
that  those  who  are  such  knaves  to  commit  these  offences  wul  be 
also  fools  to  call  witnesses  to  it»  and  without  a  positive  witness  to 
prove  the  indictment  it  will  never  be  found.  But  by  examination 
of  the  parties  themselves  discoveries  have  been  often  made/ 

I9  referring  to  *  conspiracies '  so  punished,  the  writer  says : 

'These  are  deeds  of  darkness,  and  if  the  delinquents  may  not  be 
examined  to  accuse  themselves  and  make  discoveries  either  by 
a  plain  confession  of  the  fact  or  by  pregnant  and  violent  pre* 
sumptions  no  man  can  be  safe  in  his  life  or  fortune,  as  may  appear 
by  several  particulai'S  of  this  nature.' 

Before  the  abolition  of  the  Star  Chamber  the  King's  Bench  had 
punished  a  grave  form  of  contempt  summarily,  but  the  report  seems 
to  indicate  an  attempt  to  establish  a  jurisdiction  of  doubtful  legality ; 
for  perj^ry  in  giving  bail,  upon  confession  without  trial,  a  man  was 
adjudged  to  be  committed  to  prison  and  to  stand  upon  the  pillory 
with  a  paper  mentioning  his  cause  and  to  be  brought  to  the  Courts 
of  Eing^s  Bench,  Common  Pleas,  and  Exchequer.  The  report  says 
that  his  confession  was  recorded  in  court '  wiUiout  other  proceedings 
against  him  V 

When  by  the  abolition  of  the  Star  Chamber  the  whole  jurisdiction 
over  libels  had  passed  to  the  King's  Bench,  the  only  procedure  to 
punish  them  was  by  indictment  or  information,  or  redress  might 
be  obtained  by  action  at  law.  It  was  argued,  though  unsuccessfully, 
in  Pfynnt  case^,  that  indictment  and  not  information  was  the 
proper  form  of  prosecution  in  a  case  of  riot  In  that  case  Hale  C.  J. 
was  quoted  as  having  said :  '  If  ever  informations  came  in  dispute 
they  could  not  stand  but  must  necessarily  fall  to  the  ground.'  If 
Hale  thought  it  illegal  to  tiy  a  man  by  twelve  jurors  instead  of 
twenty-four  or  more,  what  would  he  have  said  to  a  trial  without 
a  jury? 

^  Com.  iv.  a66. 

*  'A  short  Tiew  of  criminal  causes  ponishable  and  heretofore  punished  in  the 
Court  of  Star  Chamber  in  the  times  of  Queen  Elizabeth,  King  James,  and  his  late 
Higesty  King  Charles.*    Bodleian,  Tanner  MSS.,  No.  300,  fo.  949. 

*  Boyson'B  case  (1629)  Cro.  Car.  146;  see  also  Uuer'i  case  (1618)  Cro.  Jac  497; 
Higgins  v.  Sommerland  (16 14)  2  Bulstr.  68. 

*  (1691)  5  Mod.  at  p.  460. 
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In  1680  Scroggs  C.  J.  tried  the  experiment  of  granting  a  rule  at 
large,  viz.  that  *  The  Weekly  Packet  of  Advice  from  Rome  *  which 
contained  reflections  on  the  King  and  the  Duke  of  York  should  no 
longer  be  printed  or  published  by  any  person  whatsoever,  and  he 
afterwards  committed  the  editor  for  a  breach  of  the  rule*  Roger 
North  tells  us  that  this  proceeding  *  made  a  great  noise/  and  was 
characterized  as  '  such  an  illegal  invasion  of  property  as  had  not 
been  heard  of  since  William  the  Conqueror/  Upon  this  was  based 
one  of  the  articles  of  Scroggs's  subsequent  impeachment.  North 
thinks  the  rule  was  grounded  on  the  law  which  abolished  the  Star 
Chamber,  but  he  points  out  that  although  it  is  therein  declared, 
or  the  Judges  had  resolved,  that  all  jurisdiction  which  the  Star 
Chamber  might  lawfully  exercise  rested  by  law  on  the  Court  of 
King's  Bench,  it  might  be  said  that  in  such  cases  the  King^s  Bench 
must  proceed  by  indictment  or  information  ^. 

A  ti*eatise  entitled  'The  Doctrine  of  Libels  Discussed  and 
Examined/  published  in  1728  \  commenting  (p.  172}  on  the  severity 
of  the  sentences  in  Dangerfield's  and  Baxter  s  cases  ^,  shows  how 
the  King's  Bench  was  influenced  by  the  Star  Chamber  practice  in 
dealing  with  libels  after  the  abolition  of  the  latter  Court:  'Whatever 
might  be  the  practice  of  the  King's  Bench  in  earlier  times,  we  find 
that  latterly  it  has  followed  the  examples  laid  down  by  the  Star 
Chamber  for  punishing  variously  according  to  the  nature  of  the 
ofience,  more  especially  since  the  suppression  of  that  Court  when 
the  King's  Bench  found  left  to  itself  the  correction  of  a  great  many 
enormities  which  before  were  punishable  in  the  Star  Chamber.' 
And  again  (p.  134)  referring  to  the  case  oiRex  v.  Jokyiam^x  'One 
would  think  that  the  King's  Bench  by  copying  so  dodely  after  the 
Star  Chamber  in  this  reign,  had  a  mind  either  to  wipe  away  or 
justify  the  character  of  cruelty  and  severity  with  which  that  Court 
was  charged  ^'  The  same  treatise  cites  a  niunber  of  cases  of  libel 
from  the  reports,  including  libels  on  the  Court,  punished  by  indict- 
ment or  information,  down  to  the  first  year  of  Queen  Anne,  but 
contains  no  suggestion  of  the  application  of  a  summary  process. 

In  applying  the  summary  process  in  and  after  the  year  1720, 
the  Courts  were  perhaps  reflecting  the  practice  of  the  House  of 


^  Examen,  564;  8  How.  St  Tr.  165. 

*  Issued  anonymouslj,  but  evidently  the  work  of  a  lawyer.  A  second  edition 
with  few  variations,  entitled.  State  Law  or  the  Doctrine  of  Libels,  Ac,  was  pub- 
lished without  date. 

'  O685)  3  Mod.  68,  69. 

«  {1686)  2  Show.  K.  B.  488. 

'  Ut  Starkie  on  Slander  and  Libel,  and  ed.,  I,  xxzi,  n.^  as  to  the  doctrines  of  the 
civil  law  borrowed  by  the  Star  Chamber  and,  on  the  abolition  of  that  Court,  by  the 
courts  of  common  law. 
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Commons  in  the  later  Stuart  period  when  commitment  for 
breach  of  privilege  by  libels  was  frequent  ^.  In  the  case  of  the 
Kentish  Petition^  a  Committee  of  the  House  reported  their 
opinion  that  to  assert  the  House  of  Commons  have  no  power  of 
commitment  but  of  their  own  members  tends  to  the  subversion 
of  the  constitution  of  the  Housci  and  that  to  print  or  publish 
any  books  or  libels  reflecting  upon  the  proceedings  of  the  House 
or  any  member  thereof  for  or  relating  to  his  service  therein  is 
a  high  violation  of  the  rights  and  privileges  of  the  House.  At 
the  conference  between  the  two  Houses  in  the  case  of  Ashby  and 
White  in  1 701  the  Commons  reasserted  their  right  to  commit  for 
breach  of  privilege  persons  not  members  of  the  House^and  the 
Lords  in  answer  said  that  they  never  disputed  that  right  ^  It  may 
be  therefore  that  while  the  Select  Committee  in  Burdett's  ease 
in  1 810  based  their  argument  for  the  right  to  commit  for  libels  on 
the  analogy  of  the  superior  Courts  of  Justice,  the  fact  was  that  the 
Courts  had  borrowed  the  practice  from  the  House  of  Commons. 

It  may  also  be  suggested  that  in  applying  attachment  to  the  case 
of  a  libel  the  Court  was  acting  by  analogy  to  the  process  in 
the  case  of  slander  on  the  Court  on  the  service  of  process.  On 
examining  the  list  of  precedents  furnished  by  the  Select  Com- 
mittee in  1810,  we  find  that  the  first  case  is  that  of  John  de 
Northampton,  an  attorney,  in  18  Edward  HI ;  the  next  four  cases, 
extending  from  1 1  Anne  to  6  Qeorge  I,  are  cases  of  slander  connected 
with  the  service  of  process ;  and  then  follows  the  first  instance  of 
a  libel,  viz.  that  of  Wilkins  in  1730.  The  sequence  of  cases  leads 
to  the  supposition  that  when  slander  was  corrected  by  the  summary 
process  it  was  considered  that  libel  was  a  fortiori  so  punishable- 
ignoring  the  distinction  between  a  direct  obstruction  to  the  course 
of  justice  in  executing  a  particular  process,  and  an  indirect  obstruc- 
tion which  operated  only  by  tending  to  bring  the  general  adminis- 
tration of  justice  into  disrepute,  and  which  after  the  abolition  of  the 
Star  Chamber,  and  down  to  1720,  had  invariably  been  punished  by 
information  or  indictment. 

The  development  of  the  summary  jurisdiction  to  punish  con- 
tempts, so  far  as  it  can  be  gathered  from  the  authorities  cited  above, 
may  be  shortly  and  tentatively  stated  as  follows.  Originally  the 
superior  courts  of  common  law  had  jurisdiction  to  punish  dis- 
obedience to  the  King's  writ  summarily  by  fine  and  imprisonment 
upon  attachment,  and  probably  also  a  disciplinary  jurisdiction  over 

^  See  Appendix  A  to  the  Report  of  the  Select  Committee  in  Biirdett*s  case  referred 
to  p.  184,  tupra, 

'  Commons  Journals  (1701),  xiii.  767. 
*  Lords  Journals  (1701),  zvii.  709,  714. 
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their  own  officers  exercisable  summarily.  The  Court  of  King's 
Bench  had  jurisdiction  on  indictment  or  biU^  to  punish  contempts 
in  facie f  obstructions  to  the  service  of  process,  other  obstructions  to 
the  administration  of  justice,  as  by  libelling  the  Court  or  a  judge  ' 
or  assaulting  a  party  on  his  way  to  the  Courts  and  deceit  or  collusion 
in  connexion  with  pending  proceedings.  Li  later  times — perhaps 
in  or  after  the  Tudor  period — the  common  law  courts  gradually 
established  a.  summaiy  jurisdiction  over  most  of  those  contempts 
which  had  been  formerly  the  subject  of  indictment  or  bill,  but  tius 
did  not  extend  to  libels  on  the  Court  or  judges  which  were  still 
punished  by  indictment  or  by  proceedings  in  the  Star  Chamber, 
and  upon  the  abolition  of  that  Court,  by  information  or  indictment 
in  the  King's  Bench.  The  Council  or  the  Star  Chamber  as  repre^ 
senting  the  Council,  had  always  exercised  a  concurrent  jurisdiction 
to  punish  contempts  of  other  Courts,  and,  as  the  Star  Chamber 
records  show,  had  exercised  it  largely.  Upon  the  abolition  of  that 
Court  a  large  portion  of  its  jurisdiction  devolved  upon  the  King's 
Bench,  and  libels,  including  libels  upon  Courts  and  judges,  were 
punished  by  information  or  indictment  down  to  the  early  part  of 
the  eighteenth  century.  In  1 720  is  to  be  found  the  earliest  recorded 
case  of  libel  or  slander  on  the  Court  or  a  judge  by  a  stranger, 
unconnected  with  the  service  of  process,  being  punished  by 
attachment. 

Whether  the  Court  of  Cbanceiy  exercised  the  jurisdiction  to 
punish  libels  by  summaiy  process  before  the  time  of  Lord  Talbot 
(i  733-7)  is  open  to  doubt.  If  that  Court  did  possess  such  a  power  it 
devolved  upon  each  branch  of  the  High  Court  of  Justice  when  the 
Judicature  Acts  came  into  operation,  and  thereby  became  exercisable 
by  the  King's  Bench  Division ;  but  the  object  of  this  paper  has 
been  to  show  that  such  a  jurisdiction  cannot  be  founded  upon  the 
case  of  Sex  v.  Almon,  The  judgment  in  that  case  seems  to  have 
been  based  rather  upon  what  the  Court  considered  the  practice 
ought  logically  to  be  than  upon  what  it  actually  was ;  the  principle 
upon  which  it  is  based  could  not  be  supported  on  the  ground  of 
immemorial  usage— but  only  by  re-establishing  the  jurisdiction  of 
the  Star  Chamber  to  try  without  a  jury,  which  the  conmion  law 
judges  had  not  claimed  to  exercise  until  eighty  years  after  the 
Court  had  ceased  to  exist. 

The  arguments  of  Wilmot  J.  as  to  the  antiquity  of  attachment 
may  be  fully  conceded ;  but  for  the  present  purpose  it  is  necessary 
to  contend  that  he  was  wrong  in  supposing  that  a  summary  process 

^  See  the  reference  to  Hale's  DisoourBe,  196,  Part  I,  mipra. 
'  See  the  case  De  libelUsfamoais  referred  to  at  p.  a68,  tupra. 
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^eas  originally  applied  otherwise  than  to  enforoe  the  King's  writs 
or  to  preserve  discipline  amongst  the  officers  of  the  Conrt 

Again,  the  immemorial  usage  of  the  common  law  courts  to 
punish  other  contempts  cannot  be  disputed^  but  it  has  here  been 
attempted  to  prove  that  the  jurisdiction  was  originally  not  a 
*  summary  one  but  only  ezercisaUe  in  the  ordinary  course  of  law. 

One  other  point  should  be  noticed.  The  later  cases  founded 
upon  Bern  v.  Almon  of  necessity  cover  wider  ground.  When  the 
judgment  in  that  case  was  written  the  process  of  attachment  for 
libel  in  effect  withdrew  from  a  jury  only  matters  of  &ct  required  to 
be  proved  by  evidence ;  after  the  Libel  Act,  1792^,  the  effect  of 
appljdng  the  summary  process  was  to  withdraw  from  a  jury  the 
question  whether  the  publication  was  libellous  K 

John  Chables  Fox. 

'  5a  Geo.  HI,  c.  60. 

'  Cf.  Hart  and  White't  cases  (1808)  30  How.  St.  Tr.  1131,  1x05.  In  the  case  of  The 
Uhikd  Statea  qfAnurica  ▼.  Judg$  J.  H.  Peck  (not  found,  it  is  belieTed,  in  the  ordinary 
reports,  but  reported  verbatim  in  an  octavo  volume  of  some  600  pages,  by  Arthur  J. 
Stansbury,  Boston,  1833),  the  case  of  Bex  v.  Almon  is  very  fully  examined  and  dis- 
missed* The  defendant  was  impeached  before  the  Senate  of  the  United  States  in 
1830  of  granting  an  attachment  against  an  attorney  and  counseUor  who  had  pub- 
lished a  newspaper  comment  on  a  judgment  of  the  Court,  and  sentencing  him  to 
twenty-four  hours'  imprisonment  and  suspension  from  practice  for  eighteen  months. 
In  the  result  the  judge  was  acquitted,  twenty-one  senators  voting  him  guilty  and 
twenty-two  not  guilty.  Some  of  the  arguments,  and  especiaUy  £ose  of  Henry  B. 
Storrs,  a  distinguished  member  of  the  New  York  bar  and  one  of  the  managers  of 
the  impeachment  (see  pp.  37a  et  seq.  of  the  report),  confirm  the  opinion  that  the 
foundation  of  the  summary  procedure  for  libels  on  courts  is  only  to  be  diacoverod  in 
the  practice  of  the  Star  Chamber. 
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OTTOMAN>  LAND  LAW  IN  CYPEUS. 

C^TPRUS,  although  under  British  administration  since  1878,  still 
J  remains  a  part  of  the  Ottoman  Empire,  Ottoman  law  in 
force  at  the  date  of  the  occupation  constitutes  the  main  substance 
of  Cyprus  law,  but  the  corpu%  juris  has  been  augmented  by  a  fairly 
thick  book  of  laws  and  a  few  Orders  in  Council  passed  since. 

The  land  law  is  to  be  found  in  the  Ottoman  Land  Code  of  1858, 
supplemented,  amended,  and  explained  by  decrees,  regulations, 
instructions  and  vezirial  letters.  Where  specific  legislation  is 
silent  the  common  law  of  the  Ottoman  Empire  must  be  referred  to^ 
and  this  we  find  in  the  Moslem  Sacred  Law.  The  Turks  follow 
the  Hanifite  school  of  authority,  and  the  book  most  used  for 
reference  in  the  Courts  is  a  more  or  less  convenient  code  known 
as  the  Mejell^,  which  is  published  as  an  officiiU  textbook.  This 
has  been  tamslated  into  English  by  Chief  Justice  Tyser.  The  land 
law  remains  for  the  most  part  unchanged  since  the  British  occupa^ 
tion,  except  so  fisur  as  alterations  in  matters  of  detail  and  adminis- 
tration have  been  found  necessary  or  convenient.  It  has  received 
a  certain  impression  from  the  decisions  and  practice  of  British 
judges,  who  have  put  their  own  interpretation  on  the  Ottoman 
law. 

In  this  article  it  is  not  proposed  to  discuss  the  origins  and  history 
of  the  law,  but  to  give  a  brief  sketch  of  what  the  law  now  is  as 
administered  in  the  island.  Nor  would  it  be  practicable  in  so 
short  a  space  to  deal  with  that  part  which  is  concerned  with  the 
land  held  by  Moslem  religious  foundations,  and  which  is  to  be  found 
elsewhere  than  in  the  Land  Code^  although  that  subject  is  interesting 
enough  in  itself.  It  will  be  sufficient  for  my  purpose  to  give  an 
idea  of  that  general  law  which  mostly  affects  the  community. 

What  most  forcibly  strikes  an  English  lawyer,  unacquainted 
with  any  other  legal  system  than  his  own,  on  reading  the  Land 
Code,  is  that  it  regards  the  land  primarily  from  the  point  of  view  of 
the  government,  while  the  English  law  regards  it  primarily  fix»m 
the  point  of  view  of  the  occupier.  The  legal  rights  of  an  English 
freeholder  extend  in  theory  from  the  surface  of  his  holding  to  the 
centre  of  the  earth  downwards,  and  to  the  sky  above,  so  that  in 
theory  he  has  as  complete  ownership  of  his  portion  of  the  planet  as 
any  legal  system  could  devise.  1^  ownership  he  may  exercise 
over  any  kind  of  land  whether  it  be,  or  be  not,  susceptible  of 
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industrial  user,  whether  it  be  a  field,  a  lake,  a  garden,  or  a  mountain. 
Over  this  ownership  the  State  exercises  some  control  in  the  public 
interest)  but  such  is  regarded  as  being  rather  of  the  nature  of  an 
encroachment  than  as  an  original  right.  Now  in  Ottoman  law  we 
find  the  State  to  be  the  original  owner  of  all  land,  granting  to 
individuals,  in  the  public  interest,  such  rights  of  ownership  or 
occupation  as  are  necessary  for  the  purposes  of  habitation  and 
industry,  while  reserving  from  private  ownership  all  land  not  put 
to  such  uses.  Moreover,  except  in  the  case  of  town  or  village 
holdings  assimilated  to  personal  property,  all  land  beneath  the 
surface  is  retained  by  the  State,  so  that  a  grant  of  the  surface  does 
not  carry  a  right  to  disturb  the  earth  or  minerals  beneath  it. 
A  right  to  exploit  minerals  may  be  obtained,  but  only  by  way  of 
licence  or  concession,  and  this  is  the  subject-matter  of  special 
provisions. 

By  way  of  entering  upon  a  classification  of  land  we  may  begin 
with  the  town  or  village,  and  we  there  find  land  which  more  nearly 
resembles  freehold  than  any  other  category  of  land  under  the 
Ottoman  system.  The  sites  of  buildings  with  their  curtilages  and 
small  enclosures  used  in  connexion  with  habitation  or  industry  are 
Hulk  lands,  and  these  are  regarded  by  the  law  in  much  the  same 
light  as  personal  property.  They  pass  by  will  like  movables  and 
the  same  rules  of  succession  and  limitation  of  actions  are  applied 
to  them  as  to  movable  property.  The  owner  of  such  Mulk  land 
may  build  upon  or  below  the  sur£euse  as  he  will,  so  long  as  he 
avoids  collision  with  any  municipal  regulation,  or  he  may  turn  his 
house  site  into  a  field  or  garden  without  its  losing  its  Mulk  character. 
But  Mulk,  like  all  privately  owned  land,  must,  in  order  to  be  owned 
with  a  full  legal  title,  be  registered  in  the  boolcs  of  the  Land 
Registry  Ofiice. 

Outside  the  town  or  village  this  pure  Mulk  ownership  ceases, 
although  a  somewhat  similar  tenure  arises,  which  we  shall  notice 
hereafter. 

We  next  come  to  that  mass  of  land  which  is  used  for  agricultural 
purposes  and  which  is  known  as  Miri^  or  State  land.  This  is  not 
held  in  absolute  ownership  by  the  cultivators.  It  is  a  huge  State 
domain  granted  by  a  sort  of  perpetual  leases  to  occupiers  of  the 
surface,  and  is  subject  to  tithe  and  land  tax.  Except  by  permis- 
sion of  the  government  Miri^  land  may  not,  in  strict  law,  be  built 
upon  nor  planted,  nor  may  the  surface  be  destroyed  by  the  digging 
of  wells,  or  in  any  other  manner.  Nevertheless  Miri^  land  may 
by  permission  of  the  government  be  converted  into  a  kind  of  Mulk 
by  building  a  permanent  construction  upon  it  or  by  planting 
a  garden,  or  a  vineyard.    In  practice  the  strict  rule  that  requires 
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the  previous  permission  of  the  government  is  relaxed,  and  where 
there  is  no  practical  reason  against  the  grant,  a  registered  title  is 
given  for  snch  property,  although  the  original  building  or  planting 
has  been  made  without  permission.  Such  registration  of  Mulk 
property  upon  Miri^  land  causes  the  latter  to  become  merged  in  the 
Mulk,  and  inseparable  from  it  so  long  as  the  Mulk  remains.  But 
Miri^  land  so  merged  is  not  the  same  thing  as  pure  Mulk  land  in 
a  town  or  village,  and  should  the  Mulk  property  imposed  upon  it 
perish,  the  land  reasserts  its  character  as  Miri^,  which  is  not  the 
case  with  pure  Mulk.  Another  instance  of  impure  Mulk  is  a  wheel 
well  with  ita  surrounding  mule  path.  This,  although  made  on 
Miri^  land,  becomes  on  registration  a  Mulk  property,  but  if  the 
well  becomes  disused  and  filled  up,  the  site  degenerates  into  Miri^ 
again.  It  must  be  remembered  that  in  the  above  cases  the  land, 
although  in  a  sense  dormant  as  regards  its  separate  existence, 
remains  in  theory  always  Mind,  and  in  the  registered  title  the  Mulk 
property  is  described  as  being  upon  Mirid  land. 

Before  leaving  the  subject  of  Mulk  upon  Miri^  a  word  remains 
to  be  said  about  the  relation  of  trees  to  land.  Naturally  grown  trees 
go  with  the  land,  and  the  occupier  of  Mirid  may  do  what  he  wills 
with  the  wild  trees  upon  it.  But  trees  artificially  grown  or  grafted 
belong  to  a  higher  class  of  property.  They  do  not  belong  to  the 
land,  but  are  separate  Mulk  properties  passing  by  inheritance  or 
transfer  apart  from  the  Mirid,  and  are  separately  registered,  whether 
they  pass  to  the  same  owner  as  the  Mirid  or  to  another^.  If  a  man 
grafts  a  wild  olive  or  plants  a  tree  upon  the  Mirid  of  another,  with 
the  permission  of  the  latter,  he  may  become  the  registered  owner  of 
it^  although  he  has  no  property  in  the  land;  but  if  he  does  so 
without  permission,  the  owner  of  the  land  may  by  legal  process 
cause  the  graft  or  the  tree  to  be  removed ;  he  may  not  appropriate 
or  destroy  it.  The  same  rule  applies  to  a  building  wrongfully 
erected  on  the  land  of  another,  or  a  crop  wrongfully  sow;p,  and  in 
the  latter  case  no  damages  are  recoverable  for  the  trespass. 

Passing  from  the  State  domain  of  agricultural  land,  we  come  to 
that  land  which  is  uncultivated  and  unappropriated,  waste  land  of 
mountains,  swamps,  and  stony  places,  wild  heaths  and  moorlands. 
This  is  known  as  Mevat,  or  dead  land,  and  is  the  property  of  the 
Crown.  Without  permission  it  may  not  be  built  upon  or  ciUtivated. 
When,  however,  Mevat  land  is  cultivated  by  permission  of  the 
government,  it  becomes  Mirid  and  falls  permanenUy  into  that 


>  We  have  seen  above  that  when  trees  or  vines  are  planted  on  Hiri^  so  near 
together  as  to  form  a  garden  or  a  vineyard,  a  registration  for  the  Mulk  garden  or 
vineyard  causes  the  Miri^  to  be  merged  for  the  time. 
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categoiy.    Forest  lands  are  protected  and  administered  by  a  special 
department  of  the  government 

Lastly,  we  come  to  that  land  which  is  left  apart  for  public 
uses  and  is  called  Metrouk^.  Such  includes  roads  and  public 
places,  public  threshing-floors,  the  beds  of  rivers,  and,  according  to 
the  Land  Code,  pastures  assigned  to  viUages.  It  is  doubtful,  how- 
ever, whether  in  Cyprus  there  exist,  strictly  speaking,  any  Metroukd 
pastures,  although  doubUees  there  are  grazing  rights  enjoyed  by 
villages  ai  antique  over  Mevat  lands. 

Having  attempted  to  make  clear  what  are  the  natures  of  the 
commonest  forms  of  land  tenure,  and  leaving  aside  for  the  moment 
those  rights  which  are  attached  to  land  but  are  not  tenures,  we 
come  to  the  question  of  titles  to  land  and  how  they  may  be 
acquired. 

No  land  may  be  held  in  complete  legal  ownership  without 
registration,  and  this  applies  not  only  to  Miri^  and  Mulk  land,  but 
to  all  Mulk  property  inseparable  from  land,  even  isolated  trees 
which  carry  no  land  with  them.  Cyprus  has  a  separate  registry  of 
its  own  with  a  head  office  in  Nicosia,  and  branch  offices  in  the 
administrative  districts.  The  Begistrar-General  takes  rank  as  the 
head  of  a  government  department.  In  the  books  of  the  Land 
Registry  Office  all  Miri^  and  Mulk  properties  should  be  registered, 
but  in  fact  a  large  number  are  not,  because  compulsory  registration 
is  difficult  in  the  absence  of  a  minute  and  accurate  survey,  and 
the  latter  would  be  a  costly  undertaking.  The  unregistered  owners, 
although  they  escape  the  payment  of  office  fees,  are  under  a  great 
disadvantage,  being  unable  to  mortgage  their  lands  or  to  protect 
their  rights  against  trespassers  without  registration.  The  registers 
record,  besides  the  number  of  each  entry,  the  locality,  nature  of 
property,  area,  boundaries,  category  of  tenure,  name  of  transferor, 
if  any,  name  of  grantee,  reason  for  grant  of  title,  previous  registra- 
tion, if  any,  price,  if  any,  assessed  value,  fees  paid,  office  and  date 
of  registration. 

A  country  with  so  scanty  a  rainfall  \b  almost  without  hedges  and 
ditches,  and  stone  walls  are  not  in  general  use.  Such  boundaries 
as  hill,  valley,  river,  road,  and  the  names  of  adjacent  owners  and 
their  predecessors  are  generally  used.  It  is  not  always  easy  to 
ascertain  the  boundary  of  an  adjacent  owner,  the  only  visible  Une 
of  demarcation  in  most  cases  being  that  caused  by  the  turning  of  the 
plough  on  either  side,  and  this  is  liable  to  vary  according  to  the 
diligence  of  the  cultivator.  With  a  minute  survey  and  accurate 
land  measurement  these  difficulties  will  be  minimized. 

The  grounds  on  which  a  registered  title  of  ownership  is  granted 
are — original  grant  from  the  government,  inheritance  from  a  regis- 
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tered  owner,  transfer  by  Bale  or  gift  in  the  Land  Registry  Office, 
and,  lastly,  proof  of  possession  for  ten  or  fifteen  years  according  to 
the  nature  of  the  tenure  being  Miri^  or  Mulk. 

Original  grants  of  Miri^  are  given  by  the  government  to  the  first 
cultivators  of  unopened  land,  which  becomes  Miri^  by  cultivation, 
on  payment  of  a  fee  which  is  supposed  to  represent  the  value  of  the 
bare  land,  or  to  purchasers  from  the  government  of  Mirid  land 
which  has  become  vacant  by  failures  of  heirs;  or  on  proof  of 
occupation  for  ten  years  of  Miri^  land  not  previously  registered 
According  to  the  strict  rule  a  grant  would  be  made  to  the  original 
cultivator  only  when  the  permission  of  the  government  has  been 
given  before  cultivation,  but  in  practice  cultivation  generally 
precedes  the  grant.  Original  Mulk  grants  are  made  on  sale  by  the 
government  of  vacant  Mulk  property  on  failure  of  heirs  and  on  the 
registration  of  Mulk  hitherto  unregistered  on  proof  of  possession 
for  fifteen  years.  It  has  b^en  shown  above  how  claims  arise  for 
the  registration  of  Mulk  property  imposed  upon  Miri^  land. 

In  the  inheritance  of  Miri^  land  direct  heirs  of  the  same  degree 
take  in  equal  shares,  males  and  females  alike,,  the  children  of 
a  person,  who  but  for  his  prior  decease  would  have  been  an  heir, 
taking  their  parent's  share.  On  failure  of  direct  heirs^  the  father 
and  mother  succeed,  or  the  surviving  parent  succeeds*  Failing 
parents  we  come  to  the  collateral  heirs,  of  which  brothers  are 
preferred  to  sisters,  and  the  consanguineous  is  preferred  to  the 
uterine  line,  but  the  descendants  of  brothers  and  sisters  do  not 
succeed  to  Miri^  land*  On  failure  of  brothers  or  sisters  or  their 
representatives,  the  succession  passes  to  the  surviving  husband  or 
wife  of  the  deceased  owner,  and  in  all  cases  where  there  is  a  failure 
of  direct  heirs  of  the  deceased  owner  and  the  inheritance  passes  to 
other  heirs,  the  surviving  spouse  takes  a  quarter  share.  There  are 
certain  restrictions  on  the  right  of  inheritance — for  instance,  the 
land  of  a  murdered  owner  cannot  pass  by  inheritance  to  his  mur- 
derer, nor  can  the  land  of  a  Moslem  pass  by  inheritance  to  his 
children,  father  or  mother,  non-Moslem,  and  vice  versa. 

Succession  to  Mulk  follows  the  same  rules  as  succession  to  personal 
property,  and  this  is  now  regulated  as  regards  non-Moslems  by 
a  law  of  wills  and  succession  passed  since  the  British  occupation. 
Such  succession  is  more  extensive  than  in  the  case  of  Miri^  land 
and  when  property  is  mixed,  as  in  the  case  of  a  farm  in  which 
there  are  buildings  and  gardens  which  are  Mulk  and  land  which  is 
Miri^,  there  may  be  a  failure  of  heirs  to  the  Miri^  and  not  as  to  the 
Mulk.  In  such  case  the  heirs  who  succeed  to  the  Mulk  have  a  prior 
right  to  a  regrant  of  the  Miri^  before  it  is  put  up  for  sale  to 
purchasers.    On  succession,  co-heirs  may  obtain  titles  for  their 
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undivided  shares,  or  the  estate  may  be  partitioned  and  each  heir 
be  registered  for  his  separate  share. 

No  sale  of  Miri^  or  Mulk  is  valid  without  registration,  nor  may 
any  but  a  registered  owner  convey.  An  owner  who  has  purported 
to  sell  without  a  registered  transfer  may  repudiate  the  siJe,  and  if 
he  has  parted  with  possession  he  may  assert  his  l^gal  right  in  an 
action  against  the  purchaser,  as  may  also  his  heirs,  or  a  purchaser 
by  registered  transfer.  In  the  first  case,  however,  the  plaintiff  will 
be  required  to  return  the  purchase  money  as  a  condition  of  obtain- 
ing an  injunction,  but  his  heirs  or  registered  transferee  are  under 
no  such  obligation.  When,  however,  a  contract  of  sale  has  been 
filed  in  the  Land  Registry  Office,  a  transfer  in  accordance  with  the 
contract  may  be  enforced  in  an  action  for  specific  performance. 
Sales  may  be  set  aside  for  illegality,  as  when  the  transfer  has  been 
obtained  by  force  or  by  fraud,  or  when  it  can  be  shown  that  the 
consideration  is  a  condition  of  an  illegal  nature,  such  as  a  premium 
by  the  transferee  to  maintain  the  transferor  during  his  lifetime, 
which  condition  would  be  liable  to  be  defeated  by  the  former  dying 
before  the  latter.  Another  case  in  which  a  tnmsfer  may  be  set 
aside  is  when  it  appears  to  have  been  made  by  the  aeHest  to  defeat 
his  creditors  and  the  purchaser  is  a  party  to  the  fraud.  A  minor 
may  not  transfer  his  land  at  all  without  leave  of  the  Courts  which 
is  only  granted  on  oertun  grounds.  A  sale  may  also  be  defeated 
by  the  intervention  of  a  third  party  who  has  a  right  of  pre-emption, 
lliis  arises  when  a  Mulk  property  in  a  town  or  village  has  been 
sold  and  an  adjacent  owner,  on  becoming  aware  of  the  sale,  daims 
to  purchase  the  property  himself  in  a  formal  manner  prescribed  by 
the  law.  The  expenses  of  sale  and  registration  already  incurred 
must  be  paid  by  the  claimant  in  addition  to  the  purchase  price 
agreed  between  the  parties  to  the  sale.  A  similar  right  arises  in 
the  case  of  Miri^  land  when,  as  sometimes  happens,  one  man  has 
a  building  or  plantation  on  the  Miri^  land  of  another.  In  such  case^ 
if  the  owner  of  the  Mirid  land  on  which  the  building  or  plantation 
stands  alienates  it,  the  owner  of  the  building  or  plantation  may 
claim  the  land  on  paying  its  bare  value.  Other  cases  of  the  right 
of  pre-emption  are  that  existing  in  the  case  of  co-owners  of  Miri^  or 
Mulk  iuter  se,  and  another  in  favour  of  the  fellow  villagers  of  a  seller 
of  Miri^  land.  If  a  man  sells  land  in  his  village  to  the  inhabitant 
of  another  village,  his  fellow  villagers  who  have  need  of  land  may 
claim  the  land  at  the  agreed  sale  price. 

Possessory  titles  may  be  obtained  on  proof  of  occupation  of 
Miri^  land  for  ten,  or  Mulk  for  fifteen  years,  provided  the  original 
occupation  is  not  admittedly  wrongful.  In  computing  time  the 
possession  of  a  deceased  occupier  and  that  of  his  heir  or  heirs  may 
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be  joined.  A  common  case  of  such  grant  is  when  the  claimant  or 
his  ancestor  was  a  purchaser  without  a  legal  transfer  in  the  first 
instance,  but  a  mere  trespasser  may  vindicate  his  right  to  be  regis- 
tered on  proving  his  possession  for  the  required  period  and  resolutely 
refusing  to  admit  that  his  original  occupation  was  wrongful.  But 
minority,  unsoundness  of  mind,  or  absence  firom  Cyprus  may  prevent 
the  time  of  prescription  running  against  the  lawful  owner  so  long 
as  such  disability  exists. 

In  certain  cases  land  granted  in  private  ownership  may  revert  to 
the  State  as  vacant  land.  This  arises  when  there  is  a  failure  of 
heirs  entitled  to  succeed.  There  are,  however,  certain  privileged 
persons  who,  on  failure  of  heirs,  may  claim  a  regrant  on  paying 
the  bare  value  of  the  land.  These  are — the  owners  of  buildings  or 
plantations  upon  the  vacant  land,  joint  owners,  inhabitants  of  the 
same  village  who  have  need  of  land.  If  the  land  is  not  claimed  by 
any  of  such  persons,  it  will  be  sold  at  auction  and  regranted  to 
the  highest  bidder.  Another  case  where  private  owneiBhip  may 
become  extinguished  is  when  Mirid  land  has  been  left  micnltivated 
for  ten  years  without  lawful  excuse. 

Begistration,  as  has  been  shown  before,  is  necessary  to  create 
a  legal  title,  and  a  judgment  for  an  injunction  or  damages  will  not 
be  granted  except  to  a  registered  owner.  It  has,  however,  been 
the  practice  of  the  Courts  to  allow  an  unregistered  owner  to  sue 
a  trespasser  who  contests  his  title  in  the  following  manner: 
The  plaintiff  must  ask  in  the  first  place  a  declaration  as  to  his  right 
by  succession  from  a  registered  owner,  or  as  to  his  having  proved 
possession  of  Mulk  for  fifteen  or  Miri^  land  for  ten  years,  so  as  to 
establish  his  right  as  against  the  defendant.  In  the  second  place 
he  must  claim  his  injunction  or  damages.  The  declaration,  if 
obtained,  is  good  only  as  against  the  defendant,  and  the  Land 
Registry  Office  is  not  bound  to  grant  the  plaintiff  a  registered  title 
upon  it,  but  if  no  third  party  puts  in  a  plausible  claim,  and  there  is 
no  other  sufficient  reason  for  refusing  him  a  grant,  the  declaration 
will  be  a  sufficient  ground  for  giving  him  a  registered  title,  and  on 
producing  the  certificate  of  registration,  the  Court  will  give  him 
such  relief  as  he  has  shown  himself  entitled  to.  Regarding  actions 
in  trespass  it  has  been  noticed  in  a  former  passage  that  no  action 
for  damages  only  arises  from  the  wrongful  cultivation  of  the  Miri^ 
land  of  another.  In  such  cases  the  form  of  judgment  is  an  order  for 
the  uprooting  of  the  wrongfully  sown  crop  by  an  officer  of  the 
Court.  In  Ottoman  law  the  crop  does  not  go  with  the  land,  and 
a  crop  sown  in  ignorance  or  contempt  of  the  rights  of  the  landowner 
may  not  be  appropriated  by  him,  and  if  he  wishes  to  remove  it,  he 
must  proceed  in  a  regular  manner  and  obtain  its  removal  in  pursu- 
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ftnce  of  a  judgment.  So  if  one  man  wrongfully  grafts  the  wild 
tree  of  another,  the  owner  of  the  tree  may  obtain  an  order  to  have 
the  graft  removed',  and  this  is  his  proper  remedy. 

Registration  onoe  obtained  is  good  against  all  comers  so  long  as  it 
remains  undisturbed,  but  it  is  not  indefeasible.  It  may  be  attacked 
by  counterclaim  brought  by  way  of  defence  to  an  action  in  trespass, 
or  by  a  separate  action,  either  on  the  ground  that  the  grant  was 
wrongly  made  owing  to  mistake,  force,  or  fraud,  or  on  the  ground 
that  the  claimant  in  the  action  or  counterclaim  has  a  right  of 
pre-emption  or  a  right  to  be  himself  registered  on  the  ground  of 
occupation  for  the  prescribed  period,  as  above  explained  in 
reference  to  registration  on  the  ground*  of  possession. 

Akin  to  the  subject  of  registration  of  title  is  that  of  mortgage 
and  judgment  lien,  both  of  which  are  matters  of  registration,  and 
furnish  a  vast  amount  of  business  to  the  Land  Registry  Office  in 
a  country  where  money-lending  is  almost  the  only  means  of  invest- 
ing capital,  and  the  money-lending  class  includes  lawyers,  merchants, 
clergy,  schoolmasters^  peasants,  and  in  fact  all  those  who  have 
any  savings  to  invest.  Loans  are  secured  by  promissory  notes  and 
mortgages,  often  by  both.  Any  registered  property  can  be  mort- 
gaged. The  registration  of  a  mortgage  does  not  affect  the  legal 
title,  but  establishes  a  lien,  so  that  the  mortgagor  cannot  sell  his 
property  so  long  as  the  mortgage  remains  upon  the  register,  while 
the  mortgagee  may,  if  the  debt  and  interest  are  not  paid  within  the 
stipulated  time,  cause  the  land  to  be  sold  in  satisfaction  through 
the  instrumentality  of  the  Land  Registry  Office,  without  an  action. 
The  rate  of  interest  may  not  exceed  twelve  per  cent,  per  annum. 
By  registering  his  judgment  in  the  Land  Registry  Office  a  judgment 
creditor  may  obtain  a  lien  for  the  judgment  debt  on  the  registered 
property  of  his  debtor.  This  lien  remains  good  for  two  years  only, 
but  may  be  extended  for  further  periods  of  one  year  at  a  time  by 
the  Court  if  there  appears  to  be  sufficient  ground  for  so  doing.  So 
long  as  the  registration  continues  in  force,  the  debtor's  interest  in 
the  land  remains  charged  with  the  payment  of  the  judgment  debt, 
and  notwithstanding  any  subsequent  mortgage  or  transfer,  it  may 
be  sold  in  execution  of  the  judgment.  There  may  be  a  succession 
of  these  registered  judgments,  each  taking  priority  according  to  the 
date  of  the  registration.  Land  cannot  be  sold  in  execution  without 
leave  of  the  Court,  and  in  no  case  may  a  debtor's  only  bouse  be 
sold  under  a  judgment.  There  is  a  procedure  by  which  a  judgment 
creditor  may  cause  to  be  registered  in  his  debtor's  name  property 
unregistered,  but  for  which  the  debtor  has  a  right  to  be  registered. 
The  creditor  has  to  bear  in  the  first  instance  the  cost  of  obtaining 
registration,  and  he  may  add  this  to  his  original  debt  when  be 
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comes  to  sell  the  property  in  execution,  but  he  will  not  be  allowed 
to  add  this  to  the  genend  costs  of  the  action  so  as  to  be  recoverable 
against  other  property. 

Leases  are  contracts  only,  and  carry  no  property  in  land. 

In  Cyprus  the  re^t  obtainable  generally  for  agricultural  land  is 
so  low  that  landowning  for  the  purpose  of  letting  is  not  profitable. 
The  common  practice  is  for  the  owner  to  make  a  partnership 
arrangement  with  a  farmer.  In  a  common  form  of  partnership  the 
owner  provides  the  seed  in  addition  to  the  land,  and  contributes  to 
the  cost  of  harvesting ;  the  £Brmer  provides  the  labour,  the  oxen, 
and  the  instruments  of  husbandry ;  and  the  com  is  divided  between 
the  partners  in  equal  shares.  This  arrangement  is  rendered  work- 
able by  the  fact  that  the  government  takes  its  tithe  in  kind,  so 
that  the  com  cannot  be  removed  from  the  threshing-floor  till  the 
tithe  collector  has  measured  it  and  taken  the  tithe.  This  gives  the 
owner  of  the  land  an  opportunity  to  assert  his  right  before  the  com 
is  removed,  and  he  can,  moreover,  ascertain  the  amount  from  the 
tithe  receipt,  unless  the  partnerdiip  crop  has  been  mixed  with 
other  crops.  There  is  no  landlord  and  tenant  question  in  Cypms. 
The  man  behind  the  plough  is  generally  a  landowner  or  his  servant, 
and  is  often  a  richer  man  than  the  owner  of  the  field  he  ploughs. 

The  owners  of  houses  in  villages  have  in  general  common  rights 
of  some  kind,  such  as  rights  of  pasture  over  lands  enjoyed  ab 
antique.  There  are  also  pastures  attached  to  farms  known  as  chift- 
liqs,  but  these  are  held  as  Miri^  properties.  Villages  have  also 
common  threshing-floors  where  the  inhabitants  thresh  their  cerealsi 
and  these  may  not  be  cultivated  or  sold.  Private  threshing-flooi-s 
are  Mirid  property. 

Rights  of  way  may  arise  by  way  of  grant  or  by  immemorial  user, 
or  are  ways  of  necessity  arising  on  the  sale  or  pajiition  of  property. 
When  a  right  of  way  is  claimed  by  way  of  grant  it  should  appear 
in  the  registration  of  the  dominant  or  servient  tenancy. 

Bights  of  water  are  of  the  greatest  importance.  The  rivers  run 
dry  in  summer,  and  there  are  few  permanent  springs  of  water  upon 
the  surface  of  the  land.  Nevertheless,  much  water  is  drawn  from 
wells,  by  water-wheels  worked  by  mules,  or  by  air-motors.  In 
many  places  a  permanent  supply  of  water  is  obtained  by  connecting 
a  chain  of  wells  descending  from  a  higher  to  a  lower  level  until  the 
water  flows  upon  the  surface.  These  chains  of  wells  with  their 
aqueducts  are  Mulk  property,  and  the  water  belongs  to  the  owners, 
whether  private  individuals  or  quasi  corporations,  such  as  muni- 
cipalities, villages,  or  i*eligious  foundations.  A  right  to  share  in 
the  use  of  water  so  obtained,  apart  from  ownership  of  the  water 
system,  may  be  acquired  by  agreement.    This  is  a  matter  of  con- 
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tract  only,  but  it  ia  often  entered  on  the  register  with  the  property 
in  respect  of  which  it  is  enjoyed.  River  water  is  free  to  all  men, 
but  riparian  owners  may  appropriate  water  by  leading  channels 
from  a  river  to  their  land,  provided  they  do  not  take  so  much 
water  as  to  injure  the  equal  rights  of  their  neighbours.  The 
rights  of  landowners  to  share  in  the  use  of  such  appropriated  water 
are  often  very  complicated,  and  are  proved  by  ab  antique  user  or 
by  agreement.  Sometimes  these  rights  are  recorded  in  the  land 
registers,  but  want  of  registration  is  not  a  bar  to  an  action  in 
respect  of  such  a  right  if  it  can  be  proved  otherwise. 

An  artificial  water  channel  is  a  Mulk  property,  and  the  use  of 
the  water  in  it  belongs  to  the  owner,  but  the  sacred  law  does  not 
allow  an  ungenerous  exclusiveness  in  the  exercise  of  a  private 
right  to  water.  So  we  read  in  the  MejeU^  (Art.  1267) : — '  The  right 
of  watering  animals  and  crops  from  streams  wUch  are  Mulk 
property,  that  is  to  say,  from  water  which  enters  into  a  channel 
which  is  Mulk  property,  belongs  to  the  owner  of  it.  Others  have 
a  right  of  drinking  in  them.  Therefore  from  a  river  which  is  the 
special  property  of  a  number  of  persons,  or  from  a  mail's  water 
channel,  or  his  watei^pipe,  or  his  well,  wiUiout  permission,  another 
cannot  irrigate  his  land.  But  he  can  drink  the  water,  by  reason 
of  his  having  a  right  of  drinking.  And  if  there  is  no  fear  of  the 
destruction  of  the  river  or  water  channel,  or  pipe,  by  reason  of  the 
number  of  animals,  he  can  bring  his  animals  there  and  water  them. 
And,  moreover,  he  can  get  water  with  a  jug,  or  ban*el,  and  take  it 
to  his  house  or  garden.'  The  word  '  river '  in  the  above  quotation 
appears  to  refer  to  an  artificial  canal  or  channel  which  is  Mulk 
property. 

The  most  important  rights  attaching  to  houses  are  those  of  light 
and  privacy.  However  recently  a  house  may  have  been  built,  the 
owner  has  a  right  to  prevent  the  obstruction  of  light  coming  to  his 
windows ;  but  the  obstruction  of  light  coming  to  a  window  does  not 
give  rise  to  a  cause  of  action  if  sufficient  light  remains  to  the  owner 
from  unobstructed  windows  of  the  same  room  for  the  ordinary 
purposes  of  occupation.  A  house-owner  has  a  right  to  prevent  his 
neighbour  from  opening  a  window  which  will  overlook  those  parts 
of  his  house  ordinarily  used  by  women,  such  as  living  rooms,  bed- 
rooms, the  kitchen,  or  the  yard  where  women  wash  and  cook,  but 
this  right  does  not  extend  so  as  to  protect  gardens  or  stables. 

In  this  brief  sketch  little  distinction  is  made  between  that  mass 
of  the  law  which  is  Ottoman  and  such,  additions  or  modifications 
as  are  due  to  later  legislation,  yet  it  may  be  as  well  to  mention 
some  points  in  which  the  latter  is  particularly  noticeable.  The 
law  of  mortgages  has  been  remodelled,  and  judgment  lien  is  a  new 
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creation.  Useful  meaBores  affecting  land  are  the  forest  laws,  the 
object  of  which  is  to  preserve  the  trees  and  undeigrowth  on  waste 
land  so  as  to  check  the  gradual  denudation  of  the  island,  and  laws 
for  the  storage  and  distribution  of  water  so  as  to  economize  the 
scanty  supply. 

Tithes  which  were  formerly  levied  on  almost  every  kind  of 
produce  are  now  taken  only  on  wheat,  barley,  oats,  and  vetches. 
These  are  taken  in  kind  upon  the  threshing-floors.  The  question 
of  the  abolition  of  tithe  comes  up  from  time  to  time,  but  has  not 
been  solved  as  yet.  A  western  reformer  might  regard  the  right  of 
the  government  to  take  tithe  on  land  as  a  result  to  be  aimed  at, 
not  an  evil  to  be  got  rid  of,  and  if  the  Cyprus  politician  were  a 
modem  Radical  he  might  be  of  that  opinion.  If,  on  the  other  hand, 
it  be  an  advantage  to  the  State  that  private  ownership  of  land 
should  be  as  full  and  imburdened  as  possible,  then  the  State  rights 
over  Miri^  land  should  be  minimized  and  tithe  abolished,  so  soon 
as  some  other  method  of  raising  money  could  be  agreed  upon. 
There  are  obvious  objections  to  the  taking  of  tithe  in  kind,  but  it 
would  be  almost  impossible  to  levy  tithe  at  all  if  the  government 
lost  its  control  over  the.  threshing-floors.  A  substantial  land  tax 
would  be  very  unpopular  as  a  substitute,  especially  if  it  attacked 
occupiers  who  now  escape  tithe  because  tiiey  do  not  cultivate 
tithed  cereals.  It  would,  moreover,  be  difficult  to  assess,  and  its 
recovery  would  involve  a  constant  appeal  to  the  law  courts. 

Thos.  W.  Hatcbaft« 
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AMENDMENT  OF  THE  LAND  TRANSFER  ACTS. 

IN  the  January  number  of  this  Review  {ante,  p.  26)  Mr.  Charles 
Sweet  contributes  an  article  entitled  *  The  Land  IVansfer  Acts.' 
In  the  present  paper  I  propose,  first,  to  say  something  about  that 
artide,  and  then  to  offer  some  suggestions,  by  way  of  alternative  to 
Mr.  Sweet's  scheme,  for  amendment  of  the  existing  Land  Transfer 
Acts  of  1875  and  1897. 

Mr.  Sweet's  article  divides  itself  into  three  parts.  First  of  all 
the  'Observations'  of  the  Law  Sodety  are  approved,  and  the 
existing  system  of  registration  of  title  is  condemned.  Then  the 
existing  system  of  conveyance  by  deed  is  condemned.  Lastly, 
a  remedial  system  of  conveyancing  and  registration  is  outlined. 

With  the  condemnation  of  the  existing  system  of  conveyance  by 
deed  I  agree ;  I  also  agree  with  the  description  of '  our  law  of  real 
property'  as  'a  hopeless  jumble  of  inconsistent  doctrines.'  But 
I  differ  from  Mr.  Sweet  with  respect  to  his  treatment  of  the  existing 
system  of  registration  under  tixe  Land  Transfer  Acts,  and  with 
respect  to  his  proposed  substitute. 

No  doubt  it  is  gratifying  to  the  Law  Society  to  have  their  official 
pronouncements  in  the  'Observations'  described  in  laudatory 
terms — as  having  'been  prepared  with  great  care  and  ability/ 
and  as  being  of  such  high  quality  that  '  it  is  impossible  for  any 
disinterested  person  to  deny  their  justice.'  After  giving  these 
'  Observations '  a  very  thorough  examination  I  came  to  the  con- 
clusion that  they  were  not  prepared  with  either  *care'  or  'ability,' 
and  certainly  could  not  be  called  'just.'  These  conclusions  were 
published  by  me  in  a  pamphlet  and  brought  to  the  notice  of  the  Law 
Society.  Mr.  Sweet  has  evidently  not  taken  the  trouble  to  check 
the  statements  of  fact  in  the  Law  Society's  '  Observations.'  The 
general  criticism  to  which  the  Law  Society  lays  itself  open  in 
attacking  the  system  of  registration  under  the  Land  Transfer  Acts 
is  one  to  which,  as  I  conceive,  Mr.  Sweet  also  lays  himself  open, 
viz.  that  while  professing  to  find  fault  with  the  whole  statutory 
system  set  up,  it  is  really  one  part  of  the  system  only  which  in 
any  way  justifies  the  severe  things  said  of  the  whole.  The  Land 
registry  has  failed  so  far  to  make  the  system  of  registration  of  title  as 
smooth-working  and  as  popular  as  it  ought  to  be,  principally  because 
practitioners  have  taken  advantage  of  the  provisions  of  the  Act  of 
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1875  to  insist  on  registration  with  possessory  title  when  the  Act  of 
1 897  has  made  registration  compulsory.  This  is  really  the  chief  cause 
of  nearly  all  complaints  made  against  the  Land  Transfer  Acts  and 
the  Land  registry.  Mr.  Sweet  (perhaps  unwittingly)  admits  this 
in  effect  when  he  speaks  (p.  37)  of  *the  system  of  registering 
possessory  titles  under  the  Land  Transfer  Acts'  having  broken 
down.  The  essence  of  any  really  useful  system  of  registration  of 
title  is  that  the  title  which  passes  by  a  transaction  being  recorded 
in  a  public  register  should  be  ij^o  facto  a  good  title,  and  should  not 
require  extrinsic  investigation  at  the  hands  of  a  purchaser.  Regis- 
tration with  merely  possessory  title  does  not  ip90  facto  enable 
a  purchaser  to  dispense  with  investigation  of  his  vendor's  title 
prior  to  the  first  registration.  It  is  possessory  registration  that 
should  be  condemned,  not  the  whole  system  of  registration  of  title 
as  it  might  be  carried  out  even  under  the  existing  Land  Transfer 
Acts.  No  real  trial  of  the  advantages  of  the  Acts  has  yet  been 
made  on  any  adequate  scale. 

Now,  in  propounding  a  scheme  in  substitution  for  the  present 
Land  Transfer  Acts,  Mr.  Sweet  has  lost  sight  of  the  essential 
principle  on  which  registration  of  title  is  based — the  abrogation 
of  investigation  of  past  title.  This  is  evident  from  the  fact  that 
he  expressly  proposes  to  assimilate  title  in  land  to  title  in  stocks 
and  shares,  whilst  he  erroneously  attributes  to  the  mere  fact  of 
registration  the  superiority  of  the  system  of  transfer  of  stocks — 
'  the  simplicity  of  title  to  stock  is  due  entirely  to  the  system  of 
registration '  (p.  40).  The  *  simplicity  of  title '  in  the  case  of  stock 
is  really  due  to  the  fact  that  retrospective  investigation  of  title  is 
unnecessary  and  the  registration  of  a  person  as  holder  of  stock 
actually  confers  on  him  a  good  title  to  that  amount  of  stock.  The 
title  to  the  stock  is  in  effect  guaranteed,  and  it  is  the  existence  of 
this  guarantee  of  title  that  constitutes  the  excellence  of  this  system 
of  transfer.  The  system  of  registered  conveyances  of  the  legal 
estate,  however,  proposed  by  Mr.  Sweet  is  a  system  of  deed  regis- 
tration— ^not  registration  of  title  at  all,  and  therein  differs  vitally 
even  from  the  stock  transfer  on  which  it  is  supposed  to  be  based. 
To  do  away  with  any  State  guarantee  of  title,  as  a  remedy  for  the 
acknowledged  difficulty  in  giving  the  State's  guarantee  under  the 
present  circumstances  of  titles  to  land  in  England,  is  to  cul  the 
knot  instead  of  untying  it. 

One  other  general  criticism  of  Mr.  Sweet's  scheme  is  this  :  In  it 
the  subjects  of  improvement  of  conveyancing  by  registration  and 
general  reform  of  the  law  of  real  property  are  considered  together, 
with  a  view  to  their  being  combined  and  dealt  with  in  a  single  Act 
of  Parliament.    I  submit,  on  the  contrary,  that  greater  progress 
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towards  the  desired  goal  will  be  made  if  the  two  subjects  are  kept 
distinct.  Ideally,  the  better  plan  would  be  to  abrogate  by  statute 
'  the  antiquated  doctrines  of  seisin,  tenure,  and  uses '  before  pro- 
ceeding to  formulate  an  improved  scheme  of  oonveyanoing  by 
registration.  Practically^  it  is  useless  to  postpone  the  improvement 
of  conveyancing  until  our  real  property  law  is  properly  overhauled. 
Let  any  necessary  legislation  on  the  subject  of  registration  be 
carried  out  by  itself,  and  leave  the  principles  of  real  property  law 
to  be  dealt  with  separately. 

I  proceed  to  indicate  what  appear  to  me  to  be  the  provisions 
that  could  advantageously  be  embodied  in  an  Act  amending  the 
present  Land  Transfer  Acts.  A  formal  Bill,  as  presented  to  the 
legislature,  would  of  course  contain  a  good  many  machinery  dauses 
which  need  not  be  referred  to  here,  but  the  main  provisions  of  such 
a  Bill  should  relate  to  the  following : — 

1.  First  registration. 

2.  Method  of  keeping  the  registers. 

3.  Settlements  of  registered  land. 

I.  The  most  important  and  most  difficult  problem  to  be  dealt 
with  is  how  to  get  land  on  to  the  register  for  the  first  time.  Under 
the  present  system  areas  are  created,  with  the  consent  of  local  authori- 
ties, within  which  first  registration  is  compulsory  on  sale.  In  order 
to  obtain  uniformity  throughout  England  in  the  matter  of  transfer 
of  land  with  no  more  delay  than  is  really  necessary,  this  consent 
of  local  authorities  should  no  longer  be  required,  and  areas — 
which  might  be  called  'registration  districts' — ^should  be  gradually 
constituted  under  successive  Orders  in  Council  until  all  land  in  the 
country  is  situated  in  some  'registration  district.'  Registration 
within  every  registration  district  should  be  made  compulsory,  but 
on  a  different  system  from  that  now  prevailing.  Instead  of  first 
registration  being  merely  compulsory  on  sale,  the  system  of  com- 
pulsory first  registration  '  by  areas '  should  be  adopted.  The  Bill 
should  enact  that,  upon  a  certain  area  being  constituted  a  r^istra- 
tion  distiict  by  Order  in  Council,  all  land  registrable  under  the 
existing  Acts  and  situate  within  the  limits  of  the  registration 
district  should  be  deemed  to  be  registered  land,  and  should  be  as 
far  as  possible  treated  as  land  that  had  been  placed  upon  the 
register  for  the  district.  The  result  would  be  somewhat  analogous 
to  that  produced  under  the  existing  system  in  London  if  all 
registrable  land  were  actually  registered  with  a  possessory  title. 
All  land  within  the  district,  other  than  land  (such  as  copyholds, 
&c.)  that  could  not  be  registered  at  aU,  would  then  have  to  be 
transferred,  mortgaged,  leased,  &c.,  in  accordance  with  the  pro- 
visions of  the  Land  Transfer  Acts.    But  this  plan  of  bringing  on 


juij,  1908.]    Amendment  of  the  Land  Transfer  Acts.  393 

to  a  register  whole  parisheB  en  bloc^  without  any  previous  investiga- 
tion of  title  or  inquiring  into  prima  feuue  title,  necessarily  implies 
that  the  registers  shall  be  of  a  type  somewhat  different  from  that 
now  in  operation  in  London.  It  is  the  form  of  the  register,  and 
the  manner  of  effecting  registration  of  transactions,  that  constitute 
the  principal  difference  between  the  r^stration  now  in  vogue  in 
London  and  the  system  I  propose. 

2.  The  method  of  keeping  the  registers  to  be  set  up  by  the  Bill 
will  differ  from  the  metiiod  now  in  use  in  London  in  two  main 
features.  Li  the  first  place,  the  present  system  of  according  a  State 
guarantee  of  title  with  respect  to  all  land  on  the  register  (even  land 
registered  with  possessory  title  being  now  the  subject  of  a  qualified 
guarantee  as  from  the  date  of  first  registration)  should  be  abrogated ; 
in  the  next  place,  every  registry  sho^ld  contain  two  registers,  on 
one  of  which  will  be  placed  all  land  whose  title  is  guaranteed  by 
the  State,  and  on  the  other  all  land  whose  title  is  not  guaranteed. 
The  two  registers  proposed  will  be  called,  respectively,  the  Pro- 
visional register  and  the  Permanent  register.  When  all  the  regis- 
trable land  in  a  registration  district  comes  automatically  on  to  the 
register,  it  will  be  the  Provisional  register  on  which  the  land  is 
thus  placed.  Land  on  the  Provisional  register  will  not  be  the 
subject  of  any  State  guarantee  of  title  whatever.  Land  to  which 
a  guaranteed  title  is  required  must  be  transferred  from  the  Pro- 
visional to  the  Permanent  register,  and  the  title  conferred  in 
respect  of  land  placed  on  the  Permanent  register  will  be  in  the 
nature  of  the  absolute  title  under  the  existing  Acts.  The  title 
to  any  land  proposed  to  be  placed  on  the  Permanent  roister  will 
have  to  be  approved  by  the  registrar,  and  of  course  investigated, 
if  necessary,  in  the  usual  way.  After  land  has  been  for  some  pre- 
scribed time  (such  as  six  or  ten  years)  on  the  Provisional  register,  the 
registrar  will  have  power  to  transfer  it  to  the  Permanent  register 
of  his  own  motion  and  without  any  formal  request  from  the  owner. 
Thus  the  Permanent  register  will  be  as  nearly  as  possible  the  same 
thing  as  the  present  London  register  would  be  if  only  absolute 
titles  were  registered.  The  Provisional  registers  will  differ  very 
considerably  from  the  present  London  register  and  from  the  new 
Permanent  registers. 

The  Provisional  registers  are  intended  merely  to  facilitate  the 
ultimate  placing  of  all  land  on  the  Permanent  registers,  and  in  the 
meantime  to  secure  such  of  the  advantages  of  registration  as  can 
be  secured  without  State  guarantee  of  title.  Li  form,  the  foliums, 
pages,  or  constituent  parts  of  a  Provisional  register  may  be  made  up 
as  a  Permanent  register  is  made  up ;  but  it  will  be  essential  that  no 
official  certificates  or  copies  of  the  entries  in  a  Provisional  register 
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be  issued.  The  registers,  in  fact,  will  only  be  kept  in  the  same 
way  as  the  Permanent  register  is  kept  for  the  sake  of  conveniently 
summarizing  the  state  of  a  title,  and  not  in  order  to  accord  to  the 
statements  made  any  official  sanction.  The  '  register '  itself,  indeed, 
will  not  be  the  most  valuable  part  of  the  Provisional  register 
machinery.  The  most  important  difference  between  Provisional 
and  Permanent  registei-s  will  consist  in  this :  whilst  the  statements 
made  in  a  Permanent  register  of  title  are  the  vital  part  of  the 
system,  and  the  documents  £Qed  (but  not  directly  forming  part  of 
the  register)  are  merely  of  subsidiary  importance,  in  the  case  of  a 
Provisional  register  it  will  be  the  filed  documents  themselves  that 
form  the  really  valuable  part  of  the  whole  registering  apparatus, 
the  statements  [in  the  register  of  title  having  no  special  efficacy 
imparted  to  them  by  statute.  No  State  guarantee  of  title  being 
accorded  to  landowners  whose  land  is  on  a  Provisional  register 
only,  the  strength  of  their  title  will  necessarily  depend  on  the 
validity  of  the  actual  documents  that  constitute  steps  in  the  title, 
just  as  at  present  in  the  case  of  unregistered  land.  Investigation 
of  title  will  have  to  be  undertaken  with  respect  to  land  on  a 
Provisional  register  precisely  as  it  is  undertaken  in  the  case  of 
unregistered  land.  Hence  the  actual  file  of  executed  documents 
is  all-important,  and  the  register  of  title  a  secondary  matter,  in  the 
case  of  a  Provisional  register.  The  file  of  documents  will,  in  fact, 
become  a  sort  of  Deeds  registry,  and  it  will  be  necessary  that  the 
registered  documents  should  be  treated  as  in  a  Deeds  registry,  and 
be  open  to  the  public  for  search  and  investigation.  Of  course,  as 
in  the  case  of  other  Deeds  registries,  only  copies  or  duplicates  of  the 
actual  conveyances,  mortgages,  &c.,  need  be  filed.  The  necessity 
for  registering  a  document  (conveyance,  mortgage,  &c.)  will,  how- 
ever, do  a  great  deal  towards  clearing  titles  and  simplifying  their 
investigation.  Registration,  in  the  case  of  land  on  a  Provisional 
register,  will  be  just  as  essential  to  the  validity  and  complete 
operation  of  a  document  as  in  the  case  of  land  on  a  Permanent 
register.  In  the  one  case  the  document  will  have  operation  by 
virtue  of  its  own  intrinsic  efficacy  plus  registration ;  in  the  other 
case  the  statement  in  the  register  only  will  have  any  efficacy  in 
conferring  title.  It  seems  probable  that  landowners  will,  after 
their  land  has  been  for  some  time  on  a  Provisional  register, 
voluntarily  take  steps  to  have  it  transferred  to  the  Permanent 
register,  in  view  of  the  additional  advantages  afforded  by  the  Staife 
guarantee  of  title. 

3.  One  evil  of  Deeds  registries  is  the  enormous  accumulation  of 
records  that  have  to  be  searched  through,  when  investigation  of 
prior  title  is  not  abrogated.    Settlements,  in  particular,  are  respon- 
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sible  for  a  considerable  increase  in  the  number  of  documents  of 
title  brought  into  existence.  By  inducing  settlors  to  adopt  the 
personalty,  rather  than  the  strict,  form  of  settlement,  and  thus  vest 
the  entire  legal  ownership  of  the  settled  property  in  trustees,  a  good 
deal  can  be  done  towards  reducing  the  number  of  documents  that 
need  appear  on  a  title  and  that  need  be  registered. 

The  suggested  Bill  should  contain  two  sets  of  provisions  upon 
this  subject.  It  should  be  provided  that  no  one  can,  by  registering 
any  document,  have  vested  in  himself  any  legal  estate  less  than 
a  fee  simple  or  term  of  years  varying  from  twenty-one  to  ninety- 
nine,  and  the  creation  of  long  terms  of  years  (say  more  than  100 
years)  should  also  be  forbidden.  Other  interests,  for  life,  &c.,  should 
be  of  the  nature  of  charges,  and  not  estates  in  the  nature  of  owner- 
ship of  the  land.  In  particular,  it  would  be  a  great  advantage  to 
abrogate  estates  tail  for  the  future.  Subsidiary  interests  in  land, 
as  the  interests  of  beneficiaries  under  a  settlement,  would  then  not 
require  registration  any  more  than  in  the  case  of  a  stock  settlement, 
unless  for  the  protection  of  persons  dealing  with  the  owners  of 
the  subsidiary  interests. 

For  the  protection  of  persons  dealing  with  owners  of  interests  in 
land  less  than  the  fee  simple  or  a  whole  term  of  years,  the  following 
plan  might  be  adopted,  having  the  collateral  advantage  of  relieving 
the  public  registers  of  much  unnecessary  weight.  Let  all  interests 
in  land  less  than  the  fee  simple  or  a  term  of  years  be  regarded  as 
in  the  nature  of  personalty  and  subject  to  the  rule  in  Dearie  v.  ffall^ 
so  that  priority  between  conflicting  assurances  as  incumbmnces 
would  go  according  to  the  time  of  giving  notice  to  the  trustees  of 
the  fee  simple,  &c.,  and  not  according  to  the  time  of  the  instrument 
being  executed.  Notice  of  an  assurance  or  incumbrance  would 
then  have  to  be  given  to  the  trustees  as  a  matter  of  course.  Let  it 
further  be  made  part  of  the  duty  of  every  set  of  trustees  to  keep 
a  record  of  all  notices  of  this  kind  received  by  them.  This  record 
could  be  kept  in  the  form  of  a  few  additional  sheets  of  paper  at  the 
end  of  the  settlement,  and  a  proper  receipt  for  the  notice  could  be 
obtained  by  the  incumbrancer.  When  the  settlement  came  to  an 
end,  the  record  of  course  would  be  closed  with  it,  and  much  un- 
necessary ephemeral  matter  would  thus  be  kept  off  the  public 
registers. 

I  have  shortly  indicated  what  appears  to  be  a  workable  scheme 
for  amending  the  Land  Transfer  Acts.  Although  it  seemed  best 
to  describe  the  outline  of  the  scheme  in  general  terms  rather  than 
enumerate  clause  by  clause  of  a  formal  Bill,  I  have  nevei-theless 
worked  the  scheme  out  in  detail  to  some  extent  by  drafting  a  Bill 
in  proper  foim  and  with  necessary  machinery  clauses.    This  draft 
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Bill  oomprises  only  twenty-two  clauses  and  two  schedules,  so  that 
the  scheme  cannot  be  called  inordinately  long  or  complex.  More* 
over  in  this  draft  are  included,  besides  purely  machinery  clauses, 
provisions  for  improving  the  existing  Acts  on  the  subject  of  the 
legal  estate,  mortgages,  &e.,  the  necessity  for  which  is  generally 
admitted,  and  need  not  be  enlarged  upon  here. 

James  Edward  Hoaa. 
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THE  RIGHTS  OF  SECOND  MORTGAGEES  REGARDING 

POSSESSION. 

THE  generally  recognized  disadvantages  of  a  second  mortgage 
are,  chiefly,  (i)  the  risk,  consequent  upon  the  legal  estate 
being  outstanding  in  the  first  mortgagee,  of  a  subsequent  incum- 
brancer acquiring  the  first  mortgage  and  tacking  his  security; 
(2)  the  existence  of  an  undisclosed  equity  prior  in  date  to  the 
second  mortgage;  and,  of  course,  (3)  the  possibility  of  the  first 
mortgagee  realizing  his  security  at  a  sum  only  sufficient  to  satisfy 
his  own  needs. 

Of  these  the  latter  is  not  the  least,  but  a  second  mortgagee  is 
apt  commonly  to  consider  that,  should  the  risk  of  such  a  sale 
become  imminent,  be  may  be  able  to  avert  it — as  he  frequently 
does — by  taking  possession  of  the  property  and  paying  the  first 
mortgagee  his  interest  regularly,  keeping  down  the  outgoings,  and 
out  of  the  remaining  rents  and  profits  of  the  land  executing  the 
necessary  repairs  and  making  good  the  depreciation  the  security 
may  have  suffered.  This  course  of  action,  more  often  than  not, 
perhaps,  is  likely  to  satisfy  the  needs  of  the  situation,  and  it  is 
probably  more  resorted  to  in  practice  than  the  alternative  of 
app<»nting  a  receiver  under  the  Conveyancing  Act,  1881,  s.  19, 
because  the  powers  of  a  statutory  receiver  are  very  limited,  and 
because  he  has  no  power  of  leasing,  and  for  other  reasons.  To 
take  possession  being,  then,  usually  the  first  and  best  resort  of 
a  '  puisne '  mortgagee  threatened  with  disaster,  it  is  a  matter  for 
some  surprise  that  an  incumbrancer  not  having  the  legal  estate 
cannot  as  such  recover  possession  of  the  land  at  all  by  any  process 
short  of  foreclosure  or  redemption  (except  possibly  in  the  case  of 
a  registered  charge  under  the  Land  Transfei:  Acts). 

So  entirely  is  this  the  case  that  even  a  first  charge  gives  no 
right  to  the  holder  who  happens  to  be  without  the  legal  estate  to 
enter  into  possession  either  against  the  mortgagor  or  against 
a  stranger  wrongfully  in  possession,  and  such  an  incumbrancer  is, 
equally  with  a  second  or  subsequent  mortgagee,  unable  to  maintain 
an  action  for  the  recovery  of  land. 

This  does  not  mean  that  if  an  incumbi-anoer  having  no  l^al 
estate  actually  takes  possession  he  cannot  maintain  it  once  acquired. 
He  can,  of  course,  in  fact  do  so — as  any  other  usurper  can — against 
all  the  world  save  the  owner  of  the  legal  estate,  and,  for  instance, 
he  can  bring  an  action  to  restrain  trespass  or  entry  (which  is  not 
an  *  action  for  the  recovery  of  land').  Spear's^  ^c.  Lid.  v.  Spear^ 
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37  L.  J.  N.  C.  578.  Bat  it  does  mean  that,  unless  he  finds  the  land 
vacant  (as  would  occur  in  the  occasional,  though  not  very  common, 
case  of  a  mortgagor  in  possession  absconding)  he  cannot  turn  out 
any  de  facto  possessor  whatever,  and  this  although  the  first  mort* 
gagee  is  willing  to  acquiesce  in  his  taking  possession. 

It  would,  at  first  sight,  seem  that,  since  the  Judicature  Acts,  at 
any  rate,  a  person  having  the  first  equitable  right  to  the  land,  or  to 
the  legal  estate,  or  the  first  right  in  equity  to  possession,  should  be 
able  to  recover  it  against  a  person  having  an  inferior  right,  or  no 
colour  of  right  at  all.  For,  though  the  old  action  of  ejectment, 
as  a  common  law  action,  might  well  have  been  only  enforceable  by 
the  person  having  the  legal  estate  (and  the  modem  'action  for  the 
recovery  of  land '  is  but  the  action  of  ejectment  under  a  new  name), 
it  might  be  thought  that  the  technical  limitation  of  this  legu  adio 
would,  through  the  fusion  of  law  and  equity,  be  of  no  practical 
consequence  ^.  The  principles  of  the  Courts  in  enfonung  equities 
furnish,  however,  the  reason  for  the  contrary,  and  an  apt  illustra* 
tion  occurs  in  the  case  of  AUen  v.  Woodt^  68  L.  T,  143  (1893),  ^  ^^ 
Court  of  Appeal.  In  that  case,  the  plaintiff,  as  mort^igee  of  certain 
land  in  the  possession  of  the  defendant  (under  what  title,  if  any, 
it  will  be  noted,  is  n6t  stated  in  the  report,  as  being  immaterial), 
had  sought  to  recover  possession  upon  an  equitable  title,  the  legal 
estate  being  admittedly  outstanding  in  a  person  not  a  party  to  the 
suit,  and  he  had  failed  in  the  Court  below.  The  judgment  of 
Lindley  L.J.  was  as  follows  (Lord  Esher  and  A.  L.  Smith  L.J.,  the 
other  members  of  the  Court,  concurred  in  dismissing  the  appeal) : — 

*  This  is  an  ingenious  attempt  on  the  part  of  the*  plaintiff  to  rely 
upon  an  equitable  title  in  an  action  of  ejectment  without  having 
regard  to  toe  principles  upon  which  equitv  acts.  The  plaintiff  has 
not  brought  before  the  Court  the  person  m  whom  the  legal  estate 
is  vested.  Such  a  proceeding  as  tnat  has  never  been  heard  of  in 
a  court  of  equity,  and  such  an  action  could  not  proceed  unless  an 
amendment  were  allowed  making  such  person  a  party.  The  ques- 
tion as  to  the  equitable  title  cannot  be  decided  without  brining 
all  the  proper  parties  before  the  Court  For  a  plaintiff  to  come  mto 
court  and  say  that  he  is  a  cestui  one  tniH  and  to  claim  possession  of 
the  property  in  respect  of  which  he  is  the  cestui  que  trust  without 
bringing  all  the  parties  before  the  Court  is  a  proceeding  which 
cannot  be  maintained.  This  action  has  been  entirely  misconceived, 
and  the  appeal  must  be  dismissed.' 

*  Lord  Cairns  in  fact  stated  before  the  Select  Committee  on  Land  Titles  and 
Transfer  in  1879  (^o^*  ^^1^i  P*  H^y  No*  287a)  that  Hhe  Judicature  Act  knocked 
on  the  head,  for  all  practical  purposes,  the  distinction  between  the  equitable  and 
the  legal  estate,  and  a  man  with  an  equitable  estate  was  practically  as  well  off  as 
a  man  with  a  legal  estate.'  Had  such  an  intention  been  successKiUy  carried  out 
by  the  Act,  a  different  means  of  enforcing  compulsory  legislation  under  the  Land 
lYansfer  Act  would  now  be  needed. 
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It  is  of  no  ayail  that  the  mortgage  may  be  in  form  a  legal  one — 
unless,  possibly,  the  mortgagor  has  concealed  the  prior  mortgage, 
so  that  it  may  be  said  to  operate,  so  far  as  he  is  concerned,  as 
a  legal  mortgage  by  estoppel — seeing  that  it  is  but  executory  in 
fact,  and  therefore  '  equitable '  in  the  broader  sense  of  the  term  (not 
the  special  sense  of  a  charge  by  deposit  of  title  deeds). 

Little  difficulty  may  arise  in  the  case  of  a  mortgagor  in  possession 
abandoning  the  property  to  its  fate,  seeing  that  the  incumbrancer 
who,  with  the  acquiescence  of  the  owner  of  the  legal  estate,  there- 
upon assumes  possession,  can,  like  any  one  else,  maintain  such 
possession  against  third  parties^  though  even  here  special  precautions 
may  be  necessary,  e.  g.  to  maintain  effective  de  facto  possession  of 
any  unoccupied  premises  on  a  mortgaged  building  estate.  But  in 
the  more  usual  case  of  a  mortgagor  unwilling  to  give  up  his 
possession,  it  follows  from  what  has  been  said  above  that  he  can 
only  be  ejected  with  the  assistance  of  the  first  mortgagee  as  owner 
of  the  legal  estate — ^who  may  well  be  a  '  sleeping  dog '  prudently 
to  be  left  undisturbed,  and  the  incumbrancers  on  the  equity  of 
redemption  are  thus  powerless  to  step  in  and  avert  disaster  by 
^  nursing '  their  security  or  to  rescue  the  property  from  the  tender 
mercies  of  an  insolvent  proprietor.  And  it  is  conceived  that  it  also 
follows,  where  the  property  is  wholly  occupied  by  tenants,  that 
the  usual  notice  by  a  mortgagee  to  pay  their  rents  to  him  would, 
if  given  by  a  second  mortgagee,  be  ineffectual  against  the  mortgagor 
who  had  granted  their  leases,  and  equally  so  any  attornment  to  or 
recognition  of  the  second  mortgagee  by  such  tenants. 

The  mortgagor  himself  is,  however,  by  the  Judicature  Act,  1873, 
s.  25  (5),  placed  in  an  exceptional  position  as  regards  the  genial 
rule  against  recovery  of  land  by  a  person  not  having  the  legal 
estate.  This  section  enacts,  in  effect,  that  a  mortgagor  Qiay  (in  the 
circumstances  there  stated)  sue  for  possession  against  persons  other 
than  his  mortgagee.  It  does  not  seem  ever  to  have  been  suggested 
that  the  word  *  mortgagor,'  as  used  in  the  section,  might  be  held  to 
cover  assignees  of  or  incumbrancers  upon  the  equity  of  redemption. 

And  in  regard  to  a  second  mortgagee  by  demise,  the  difficulty 
would  seem  not  to  occur.  The  position  of  a  lessee  out  of  possession 
is  somewhat  similar  to  that  of  a  freeholder  having  the  legal  estate, 
inasmuch  as  such  a  lessee  can  maintain  ejectment,  and  this  even 
if  he  has  never  entered  under  his  lease  ;  for  his  estate  in  the  term, 
technically  an  interest  termini,  is,  in  such  a  case,  a  quasi-legal 
estate  carrying  the  right  to  possession  and  to  maintain  the  action 
of  ejectment.  It  follows  that,  in  many  cases,  the  creation  of  a  long 
term  would  be  of  more  advantage  to  a  second  mortgagee  than  the 
usual  executory  mortgage  in  *  legal '  form,  and  there  is  no  reason 
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why  Buoh  a  term  ahould  not  be  created  at  least  as  an  additional 
security  during  the  existence  of  the  prior  mortgage.  In  such  a  ease, 
the  position  of  a  mortgagee  under  it  would  be  that  of  trustees  of 
portion  terms,  where  there  is  a  prior  mortgage  on  the  settled  land. 

In  our  day,  the  numbers  of  persons  in  the  position  of  subsequent 
incumbrancers  and  the  aggregate  amount  of  such  securities  must 
be  very  considerable,  and  it  is  submitted  that  the  ordinary  form 
of  mortgage  which  is  generally  relied  on,  whether  a  prior  mortgage 
exists  or  not,  is  insufficient  where  a  prior  mortgage  does  exist,  or 
where  the  legal  estate  is  otherwise  outstanding,  as  it  confers  no 
possessory  rights,  and  that  the  matter  is  one  which  requires  the 
reconsideration  of  conveyancers,  who  would  seem  to  have  given 
altogether  too  little  attention  to  second  mortgages. 

At  any  rate  the  disability  here  discussed  should  form  a  recog- 
nissed  item  in  the  liat  of  disadvantages  customarily  put  forward  as 
attending  these  securities.  The  point  is  certainly  not  within  that 
category  at  present,  and  is,  perhaps,  one  of  the  instances  of  over- 
reliance  upon  modem  statutory  changes,  without  regarding  the 
foundations  of  our  law,  which  occasionally  occur  to  remind  us  that 
we  are  not  yet  independent,  even  in  everyday  practice,  of  legal 
history. 

And  the  matter  may  be  worth  legislative  attention,  in  view  of 
the  slight  change  needed  to  secure  to  incumbrancers  generally  the 
right  to  possession  which  (as  mentioned  above)  has  already  been 
expressly  conferred  upon  mortgagors  by  statute,  and  possibly 
also  upon  proprietors  of  registered  charges  on  land  registered  under 
the  Land  Transfer  Acts.  The  Conveyancing  Bill  now  before 
Parliament  presents  an  opportunity. 

Perhaps  a  provision  (for  what  it  is  worth)  might  usefully  be 
inserted  in  second  or  subsequent  mortgages  expressly  authorizing 
the  mortgagee  to  take  possession  against  the  mortgagor,  who  also, 
so  far  as  is  practicable,  might  delegate  his  rights  under  the  above- 
mentioned  section  of  the  Judicature  Act  to  the  mortgagee.  And, 
seeing  that  the  siunmary  remedy  for  recovery  of  land  under 
Order  III,  rule  6,  has  been  held  to  be  available  to  a  mortgagee 
between  whom  and  the  mortgagor  the  deed  has  created  the  relation- 
ship of  landlord  and  tenant  {Daubuz  and  Otien  v.  Lavin^fon,  L.  R. 
13  Q.  B.  D.  347),  it  should  again  become  a  matter  of  common  form 
conveyancing  to  insert  in  these  mortgages,  for  the  purpose  of  giving 
a  right  to  take  possession,  the  attornment  clause  which,  before  the 
Bills  of  Sale  Acts^  used  to  be  inserted  for  the  sake  of  giving  a  power 
of  distress. 

R.  M.  P.  WiLLOUOHBY. 
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A  MODERN  DIALOGUE  BETWEEN  DOCTOR  AND 

STUDENT  ON  THE  DISTINCTION  BETWEEN 

VESTED  AND  CONTINGENT  REMAINDERS. 

« 

IN  a  former  article  ^  it  was  suggested  that  so  far  as  the  distinction 
between  vested  and  contingent  remainders  was  associated  with 
remainders  which  were  valid  or  indestructible  by  a  rule  of  law  defeat- 
ing intent,  and  those  that  were  only  conditionally  valid  or  destruc- 
tible by  such  a  rule,  some  remainders  might  be  classed  with  those 
that  were  'vested,'  although  they  were  subject  to  a  condition 
precedent  in  form  and  in  fact  to  their  ever  taking  effect  in  possession. 
Two  critics^  at  least,  have  refused  utterly  to  accept  such  a  view, 
and  have  decried  any  attempt  to  associate  with  so-called  vested 
remainders  any  remainders  which  were  in  fact  and  in  form  subject 
to  a  condition  precedent  to  their  ever  taking  effect  in  possession  ^. 
On  the  contrary,  they  have  insisted  that  such  interests  be  called 
*  contingent  remainders.' 

Their  words  have  set  me  to  considering  the  matter  from  a  some- 
what different  point  of  view.  Are  we  talking  about  essentials  when 
we  discuss  a  distinction  between  vested  and  contingent  remainders  ? 
Are  we  not  rather  concealing  our  real  meaning — obtaining  reeulte 
upon  a  rational  basis  which  is  never  mentioned,  then  stating  those 
results  in  irrational  terms  of  vested'  and  ' contingent/  then  build- 
ing up  an  artificial  notion  of  what  remainders  are  vested  and  what 
contingent,  and  finally  beginning  to  refer  our  results  to  this  arti- 
ficial  distinction  as  its  cause  ?  Have  we  not,  in  short,  come  to  the 
point  of  wasting  time  in  an  esoteric  hypothesis  which  has  no  proper 
relation  to  any  pragmatic  results  ? 

I  believe  these  questions  must  be  answered  in  the  affirmative. 

The  following  dialogue  between  a  modem  doctor  and  student  is, 
I  think,  a  not  unsuitable  way  of  maintaining  my  thesis.  It  is 
perhaps  unnecessary  to  say  tiiat  the  doctor  is  fed,  as  fax  as  they 
seemed  in  any  degree  digestible,  with  the  ideas  of  my  critics,  or 
with  facts  which  they  might  fairly  be  expected  to  admit : — 

S,  Remainders,  as  I  understand  them,  embrace  all  legal  future 
interests  in  land  which  are  bound  to  take  effect,  if  at  all,  after  a 

^  Future  Interests  in  Land,  II,  L.  Q.  R.  zxii.  383. 

'  Hanr.  Law  Rot.,  Jan.,  1907,  p.  243  ;  Mich.  Law  Rev.,  vol.  v,  p.  497,  Article  by 
Joseph  W,  Bingham. 
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particular  estate  of  freehold  by  way  of  sacoession — ^that  isj  when- 
ever and  however  the  preceding  estate  may  determine  oUierwise 
than  by  being  prematurely  cut  short  by  the  express  provision  of 
the  settlor. 

D.  Your  definition  is  exact  and  comprehensive.  I  would  only 
like  to  see  it  made  a  little  shorter. 

8.  I  understand  also  that  a  legal  interest  limited  to  take  effect 
in  possession  after  a  term  for  years  is  not  a  remainder  at  alL 

D.  You  are  quite  right.  If  it  is  contingent  it  is  a  springing 
executory  interests  If  it  is  non-contingent  it  is  supported  as  a 
present  interest  subject  to  a  term  for  years.  The  holder  has 
a  present  seisin',  while  the  remainderman  or  holder  of  a  future 
interest  limited  after  a  freehold  has  none.  That  a  freeholder  after 
the  term  has  actual  seisin  is  clear  from  the  fact  that  the  spouse  of 
the  freeholder  after  the  term  has  dower  or  courtesy  K  The  free- 
holder, even  though  not  the  original  purchaser,  constitutes  a  new 
stock  of  descent^.  It  is  clear  that  the  remainderman  has  no  seisin 
at  all  because  he  did  not  render  feudal  service  ^  He  could  not  bring 
a  writ  of  right  *.  In  order  to  transfer  a  remainder  the  co-operation 
by  attornment  of  the  tenant  was  necessary,  so  that  the  actual  seisin 
of  the  freehold  in  possession  might  be  held  for  the  grantee  of  the 
remainderman ''.  A  remainderman  other  than  one  who  was  an 
original  purchaser  did  not  constitute  a  new  stock  of  descent  ®.  The 
consequences  arising  from  the  fact  that  the  remainderman  had  no 
seisin  have  come  down  to  us  in  the  rule  that  there  can  be  no  dower 
or  courtesy  in  a  remainder  ^ 

S.  What  you  say  interests  me  exceedingly,  for  now  I  see  that  you 
cannot  make  a  distinction  between  remainders  upon  the  ground  that 
of  some  the  remainderman  had  actual  seisin  and  of  others  he  had 
none.  The  fact  appears  to  be  from  what  you  say  that  all  remainder- 
men alike  were  without  any  actual  seisin  till  their  interest  came 
into  possession. 

I).  That  is  precisely  the  case.    As  Hargrave  says  ^^ :  The  seisin 


*  Gray*8  Rule  against  Perpetuities,  and  ed.,  f  f  59,  60. 

*  Challis,  Real  Property,  and  ed.,  pp.  70,  89, 90. 
'  Soribner  on  Dower,  and  ed..  p.  a 33. 

*  BuahhyY.  IHxon,  3  B.  &  C.  298  (4  Oray's  Cases  on  Property,  10). 
B  Pollock  and  Maitland,  H.  £.  L.  ii.  39. 

<  Littleton,  a.  481. 

"^  Mystery  of  Seisin,  by  F.  W.  Maitland,  L.  Q.  R.  ii.  481,  490-93. 

*  Kent,  Com.  387.  In  this  respect  also  the  remainder  was  on  the  footing  of 
a  mere  right  of  entry  by  one  disseised.  (The  Mystery  of  Seisin,  by  F.  W.  Maitland, 
L.Q.R.ii.471,485.) 

'  Go.  Lit.  39  a,  3a  a ;  Scribner  on  Dower,  and  ed.,  333,  321.  In  this  respect  the 
remainder  was  on  the  footing  of  a  mere  right  of  entry  by  one  disseised.  Mystery 
of  Seisin,  L.  Q.  R.  ii.  481,  485  et  seq. 

*•  Co.  Lit.,  Haiigrave*8  note,  a  17. 
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of  those  in  remainder  or  reversion  is  of  merely  an  '  expectant  nature ' 
as  distinguished  from  the  *  actual  seisin '  of  the  tenant  in  possession  ^. 

8,  It  seems  to  me  also  that  there  can  be  no  distinction  between 
different  kinds  of  remainders,  on  the  ground  that  some  are  regarded 
as  having  a  corpus  or  existence  and  others  are  regarded  as  having 
none.  From  a  present-day  point  of  view  all  remainders  are  mere 
abstractions — mere  rights.  From  the  feudal  point  of  view  this 
must  have  been  true  also,  since  the  feudal  law  attached  the  attri* 
bute  of  corporeality  to  that  of  which  one  had  actual  seisin.  If,  as 
you  say,  no  remainderman  had  any  seisin  at  all,  all  alike  held  mere 
abstractions  or  mere  rights. 

D.  That  is  beginning  to  cut  into  what  the  books  tell  us,  for  it 
has  often  been  said  that  a  vested  remainder  was  regarded  as  some- 
thing and  a  contingent  remainder  as  nothing  at  all  until  it  vested. 
K  you  are  going  to  abandon  this  idea,  what  line  of  distinction  do 
you  propose  between  vested  and  contingent  remainders  1 

S.  Before  I  try  to  answer  that  let  me  ask  you  a  question.  What 
is  the  use  of  knowing  whether  a  remainder  is  vested  or  contingent  t 

D.  Because  certain  important  results  depend  upon  that  fact. 

S.  For  instance? 

D.  A  vested  remainder  is  not  destructible.  A  contingent  re- 
mainder is. 

S.  What  do  you  mean  by  that  ? 

D.  Why  this,  that  a  remainder  which  is  vested  takes  effect  as 
limited,  and  a  remainder  which  is  contingent  must  fail  contrary  to 
the  intent  of  the  settlor  if  the  event  upon  which  it  is  limited  does 
not  happen  before  or  at  the  time  of  the  termination  of  the  preceding 
estate  of  freeholdi 

8^  That  sounds  very  curious  and  very  senseless.  Why  should 
there  be  any  such  rule  ? 

D.  Well,  the  reason  is  a  feudal  one.  Originally  no  future  interests 
limited  to  take  effect  after  a  freehold^  which  might  by  any  chance 
take  effect  as  limited  after  the  preceding  estate  had  terminated, 
were  valid.  The  reason  for  this  was  the  danger  that  before  they 
took  effect  there  might  be  a  gap  in  the  actual  seisin  or  possession 
of  the  estate.  About  1430  it  was  perceived  that  if  such  future 
interests  did  not  take  effect  without  any  gap  by  the  happening  of 
the  condition  precedent  upon  which  they  were  limited  prior  to  or 
at  the  time  of  the  termination  of  the  preceding  interest,  there  was 
no  objection  to  their  validity.     Accordingly  it  was  held  that  if 

'  '  On  the  other  hand,  we  cannot  find  that  any  sort  or  kind  of  aeiain  was  as  y^t 
attributed  to  the  remainderman.  He  was  not  seised  of  the  land  in  demesne,  and 
he  was  not,  like  the  reversioner,  seised  of  it  in  sendee,  for  no  service  was  due  to 
him.*   (PoUock  and  Maitland,  H.  E.L.,  ii.  39.) 
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such  future  interests  did  so  stand  ready  to  take  effect  before  or  at 
the  time  of  the  termination  of  the  preoeding  interest,  they  were 
valid  and  unobjectionable.  They  were  void  or  apt  to  be  destroyed 
if  by  the  happening  of  the  event  upon  which  they  were  limited 
after  the  termination  of  the  preceding  interest  the  gap,  of  which 
there  was  danger,  actually  occurred. 

8.  Then  all  remainders  which  are  to  take  effect  as  limited  upon 
a  contingency  which  may  happen  before  or  at  the  time  of  or  afty, 
the  termination  of  the  preoeding  estate  are  destructible  by  a  rule 
of  law  which  actually  defeats  the  intention  of  the  settlor. 

D.  Yes. 

&  And  all  remainders  which  are  to  take  effect  as  limited  upon 
an  event  which  according  to  the  expressed  intent  of  the  setUor 
must  happen,  if  at  glL  before  or  at  the  time  of  the  termination, 
whenever  and  in  whatever  manner,  of  the  preceding  interest,  can- 
not be  said  to  be  destructible  by  a  rule  of  law  defeating  intent 

D.  That  is  so. 

IS.  Then  we  have  remainders  divided  into  those  which  are  not 
destructible  by  a  rule  of  law  defeating  intent  and  those  that  are. 
Do  you  call  the^^^e^^yestod^^dj^  ? 

L.  I  suppose  so.    That  is  the  proposition  which  I  started  with. 

8.  Tou  would  say,  then,  that  where  the  limitations  are  to  A  for 
life,  remainder  to  the  Ju^r  of  JB,  the  interest  of  the  heir  of  JB  is 
destructible  by  a  rule  of  law  defeating  intent — that  is,  he  cannot 
take  unless  by  ^'s  death  before  the  termination  of  A'b  life  estate 
B^B  heir  is  determined.    Hence  he  has  a  contingent  remainder. 

D.  That  is  correct 

8.  So,  if  the  limitations  be  to  ^  for  life  and  then  to  S  and  his 
heirs,  ^'s  fee  is  construed  as  ready  to  take  effect  in  possession  when* 
ever  and  however  A*b  life  estate  comes  to  an  end,  and  hence  it  is 
sure  to  take  effect  in  possession  without  any  gap.  Therefore  it  is 
not  destructible  at  all,  much  less  by  any  rule  of  law  defeating 
intent 

D.  Precisely. 

&  What  then  do  you  do  with  the  case  where  the  remainder  is 
not  certain  ever  to  take  effect  in  possession  because  it  is  in  fact 
subject  to  a  condition  precedent,  but  which,  if  it  does,  is  bound  by 
the  express  declaration  of  the  settlor  to  take  effect  without 
any  gap? 

D.  For  instance? 

A  Suppose  a  gift  to  A  for  life,  remainder  to  JB  and  his  heirs,  but 
if  JB  dies  before  the  termination  of  the  particular  estate,  then  to 
C  i^d  his  heirs  \    What  do  you  call  JB'b  remainder  ? 

^  Gray's  Rule  against  Perpetoities,  and  ed.,  f  104. 
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D.  According  to  the  common  law  view  it  is  clearly  vested  ^. 

S.  It  is  subject  to  a  condition  in  fact  that  £  must  survive  the 
termination  of  A's  life  estate. 

D.  That  is  true'. 

&  Is  it  not  also  true  that  B's  remainder  is  sure  to  take  effect  in 
possession,  if  at  all,  by  the  express  provision  of  the  settlor  by  way 
of  succession — that  is,  without  any  possibility  of  a  gap ;  is  it  not 
destructible  or  liable  to  fail,  if  at  all,  by  the  express  provision  of 
the  settlor  and  not  by  a  rule  of  law  defeating  intent  1 

D.  Yes. 

&  Then  is  it  vested  because  though  in  fact  subject  to  a  condition 
precedent,  it  is  not  destructible  by  a  rule  of  law  defeating  intent  ? 

D.  It  has  not  usually  been  thought  so.  It  has  been  said  that  the 
interest  is  vested  because  the  condition  is  expressed  as  subsequent 
in  form  \ 

S.  What  difference  does  that  make) 

J).  If  the  condition  is  expressed  as  subsequent  in  form,  the 
remainder  can  be  regarded  as  in  existence.    If  the  condition  is  ^^ 
precedent  in  form,  the  remainder  cannot  possibly  be  thought  of  as 
in  existence. 

S.  But  I  thought  our  question  was  not  whether  the  remainder 
was  something  or  nothing,  but  whether  it  was  or  was  not  destruc- 
tible by  a  rule  of  law  defeating  intent. 

D.  That  is  true. 

8.  Does  that  have  anything  to  do  with  whether  the  remainder  is 
something  or  nothing  9 

D.  Apparently  not. 

8,  Then  why  inject  that  into  our  discussion  9 

D.  I  do  not  know  precisely.  .Gm.  ^^  ^ 

8.  Is  it  not  true  that  the  fact  that  B's  remainder  is  expressly  )-^^^ 
defeated  unless  £  survives  the  termination  of  A'b  life  estate  causes     iM^^'^''^^ 
B*s  remainder  to  be  indestructible  by  a  rule  of  law  defeating  intent  ? 

£.  Yes. 

8.  Is  there  any  objection  then  to  calling  the  remainder  vested  on 
that  ground  ? 

i>.  I  see  none. 

8,  Suppose  now,  that  the  limitations  are  to  A  for  life,  and  if  £ 
overlive  A,  then  to  £'{ot  life,  or  to  ^  for  life  with  power  to  appoint, 
and  in  default  of  appointment  to  £  and  his  heirs,  or  to  ^  for  life 
and  after  the  termination  of  the  preceding  estate  by  forfeiture  or 
otherwise  in  the  lifetime  of  the  tenant,  to  the  use  of  trustees  and 
their  heirs  during  the  life  of  such  tenant  in  trust  for  him  and  to 


*  Qray*s  Rule  Agamst  Perpetuities,  and  ed.,  i  loS. 

*  Ibid.,  f  104.  •  Ibid.,  fi  io8. 
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preserve  contingent  remainderB.  Do  70a  call  the  remainders  in 
each  of  these  cases  to  B  vested  or  contingent? 

D,  Clearly  the  authorities  say  I  must  call  them  vested  ^. 

S.  Tet  they  are  subject  to  a  condition  expressed  as  precedent  in 
fact  and  in  form. 

D.  Tes,  that  is  so. 

S.  Are  they  destructible  by  a  rule  of  law  defeating  intent  1 

J)*  I  suppose  not.  In  each  case  as  you  say,  by  the  express 
intent  of  the  testator  or  settlor  the  remainder,  if  it  takes  efiect  at 
all,  is  bound  to  do  so  by  succession.  That  is  most  clearly  so  in  the 
case  of  remainders  to  trustees  to  preserve  contingent  remainders. 
There  it  is  provided  in  terms  that  no  matter  how  the  preceding 
estate  determines  the  remainder  to  the  trustees  shall  take  effect  in 
possession.  In  the  case  of  a  remainder  in  default  of  appointment 
and  the  gift  to  ^  if  he  overlive  A,  the  construction  given  to  the 
language  is  that  the  remainder  shall  come  into  possession  when 
the  preceding  estate  shall  determine,  so  that  there  is  no  possibility 
of  a  gap. 

&  Do  you  know  of  any  instance  where  a  remainder  subject  to 
a  condition  precedent  in  fact  or  in  form,  but  which  is  not  destruc- 
tible by  a  rule  of  law  defeating  intent,  is  sud  to  be  not  vested  1 

A  No. 

&  Must  you  not  say,  then,  that  the  test  of  whether  the  remainder 
is  vested  is  whether  it  is  not  destructible  by  a  rule  of  law  defeating 
intenti 

D.  Thus  far  it  would  seem  so. 

&  Would  not  that  confine  contingent  remainders  to  those  limited 
on  a  contingency,  which  by  a  possibility  might  not  happen  until 
after  the  termination  of  the  preceding  interost,  while  vested  re- 
mainders would  include  all  those  which  were  limited  on  a  condition 
which  was  expressly  required  to  occur,  if  at  all,  before  or  at  the 
time  of  the  termination  of  the  preceding  interest  1 

D,  It  would  appear  so. 

S.  Suppose  then,  that  after  a  life  estate  to  A,h  remainder  was 
limited  to  the  heir  of  B  provided  B  died  before  or  at  the  time  of 
the  termination,  whenever  and  in  whatever  manner,  of  A's  life 
estate  '.  The  remainder  to  the  heir  of  B  will  not  fiul  because  of  any 
rule  of  law  defeating  intent.    Is  not  that  so  1 

B.  Yes. 

^  WOb  T.  Hiring,  Cro.  Jac.  415  (5  Gray^s  Caads  on  Property,  47)  ;  Doe  d.  WiUii  ▼. 
Jfortfn,  4  T.  R.  39,  a  R.  R.  324  (5  Gra/a  Caaea  on  Property,  6a) ;  GbiOlia,,  Real 
Property,  and  ed.,  p.  131. 

*  [With  submiaaion,  the  proviao  aeema  to  add  nothing.  For  iHBis  alive  when  A's 
life  eatate  determinea,  the  remainder  ao  limited  muat  &il  in  any  oaae,  beoaiue 
there  ia  not  any  heir  of  B,    Ideo  quatren^V,  P.] 


(Here  10  no<»  any  w 
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8.  Will  yon  not  then  have  to  call  it  vested  ? 

D.  I  suppose  I  ought  to,  but  it  is  impossible.  It  will  run  counter 
to  the  usage  of  centuries. 

S.  Is  that  quite  true  ? 

D.  I  supposed  it  was  incontrovertible. 

8.  The  authoritiee  have  called  remainders  subject  to  a  condition 
precedent  in  £u:t  and  in  form  vested  when  by  express  language 
they  were  bound  to  take  effect  by  way  of  succession.  You  can't 
deny  that? 

D.  No. 

8.  They  have  never  called  such  interests  contingent. 

D.  I  know  of  no  such  instance. 

8.  They  have  called  them  vested  because  there  was  no  possibility 
of  a  gap. 

D.  Yes.  Indeed,  Mr.  Challis^  supports  the  holding  that  the 
remainder  to  trustees  to  preserve  contingent  remainders  is  vested 
by '  amending  Feame's  language  describing  the  first  class  of 
contingent  remainders  so  as  to  demand  the  possibility  of  a  gap 
between  the  preceding  estate  and  the  interest  in  remainder,  in 
order  that  the  remainder  may  be  regarded  as  contingent. 

8.  And  does  not  Butler  say  that  'all  contingent  remainders 
appear  to  be  so  fieu:  reducible  under  one  head,  that  they  depend 
for  their  vesting  upon  the  happening  of  an  event,  which,  by  possi- 
bility, may  not  happen  during  the  continuance  of  the  preceding 
estate,  or  at  the  instant  of  its  determination  ? '  ^ 

D,  Yes,  and  I  remember  also  that  Professor  Gray,  in  his  Rule 
against  Perpetuities ^  declares  on  the  authority  of  Hawkins^  that 
the  word  'vested'  had  originally  no  reference  to  the  absence  of 
contingency. 

8.  Then  the  Real  Property  Commissioners  have  in  the  Contingent 
Remainders  Act  of  1845^  used  the  term  'contingent  remainder'  as 
including  only  those  remainders  which  are  destructible  by  a  rule 
of  law  defeating  intent — ^that  is  to  say,  those  that  are  limited  upon 
an  event  which  may  happen  before  or  at  the  time  of  or  after ^the 
termination  of  the  particular  estate. 

D.  How  is  that  7 

8,  The  Contingent  Remainders  Act  of  1845  reads :  'A  contingent 
remainder  .  .  .  shall  be  capable  of  taking  effect,  notwithstanding 
the  determination,  by  forfeiture,  surrender  or  merger,  of  any  pre- 
ceding estate  of  freehold,  in  the  same  manner  in  all  respects  as  if 

*  Real  Property,  and  ecL,  pp.  133-5. 

*  Fearne,  C.  R.  9,  Butler's  note  g ;  Ghallis,  Beal  Property,  and  ed.,  pp.  114 -15. 
'  and  ed.,  §  100. 

«  Hawkins  on  Wills,  p.  aai. 

*  8  ft  9  Vie,  c  X06,  §  8. 


308  The  Law  Quarterly  Beview.  [No.  xov. 

Bueh  determination  had  not  happened/  If  the  expression  *  con- 
tingent remainder'  includes  remainders  which  are  subject  to  a 
condition  precedent  which  must  happen  according  to  the  express 
intent  of  the  settlor  before  or  at  the  time  of  the  termination  of  the 
preceding  estate,  then  this  Act  will  defeat  the  settlor's  express 
intent  by  making  such  remainders  indestructible  where  the  event 
upcm  which  they  are  limited  fails  to  happen  before  the  preceding 
estate  terminates  by  *  forfeiture,  surrender,  or  merger.'  That, 
of  course,  is  a  reductio  ad  absurdum  in  the  construction  of  the 
statute.  'Contingent  remainder,'  as  used  in  the  Act,  obviously 
includes  only  those  remainders  which  are,  by  the  express  intent 
of  the  settlor,  limited  to  take  effect  in  possession  upon  an  event 
which  may  happen  either  at  the  time  of  or  cfler  the  termination 
of  the  preceding  interest.  To  those  interests  only  have  the  Beal 
Property  Commissioners  applied  the  term  '  contingent  remainders.' 

D.  I  find  it  hard  to  answer  you,  but  if  you  are  right  concerning 
the  use  of  '  vested,'  then,  where  the  limitations  are  to  if  for  life, 
remainder  to  the  unborn  son  of  B,  provided  he  is  bom  before  the 
termination,  whenever  and  in  whatever  manner,  of  A*q  [life  estate, 
j5's  son  who  is  unborn  will  take  a  vested  remainder.  This  is  too 
much  of  a  strain  upon  usage.  'Vested  remainder,'  as  the  words 
have  been  used,  is  too  much  opposed  to  the  remainder  limited  to  an 
unborn  person  to  allow  of  any  such  application.  The  point  is  not 
susceptible  to  reason.  It  is  an  arbitrary  matter  of  usage.  Challis, 
Butler,  and  the  Real  Property  Commissioners  would  never  have 
said  that  the  remainder  to  the  unborn  son  of  B  in  the  case  put  was 
a  vested  remainder. 

S.  Then  you  absolutely  refuse  to  concede  that  vested  remainders 
are  equivaJent  to  remainders  indestructible  by  a  rule  of  ]aw 
defeating  intent,  and  that  contingent  remainders  are  equivalent 
to  remainders  liable  to  be  destroyed  by  a  rule  of  law  defeating 
intent? 

i>.  I  must  indeed. 

S.  What  other  case  do  you  think  of  where  the  distinction  between 
vested  and  contingent  remainders  seems  to  become  important  1 

B.  Where  the  question  is  whether  the  remainder  is  alienable  or 
not  by  a  deed  without  covenants. 

8.  You  mean  that  if  the  remainder  is  vested  it  may  be  so  con^ 
veyed  and  if  contingent  it  cannot  1 

B.  Exactly. 

S.  This  seems  curious.  Are  not  to-day  both  sorts  of  interests 
generally  alienable  in  the  same  way  ? 

B.  That  is  by  statute. 

S.  Then  there  is  no  rational  objection  to  both  being  alienable! 
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D,  I  suppose  not. 

S.  The  reason  for  the  older  distinction  was  a^n  historical 
I  suppose? 

D.  Well,  it  was  said  that  the  contingent  remainder  did  not 
exist  till  it  vested.  Till  then  it  was  nothing  at  all,  and  therefore 
inalienable. 

S.  That  is  strange.  This  saying  that  a  remainder  was  alienable 
because  it  was  something  and  inalienable  because  it  was  nothing, 
was  not  referable  to  the  fact  that  of  some  remainders  there  was 
actual  seisin  and  of  others  not,  for  of  all  remainders  alike,  as  you 
have  said,  there  was  no  actual  seisin. 

B.  That  is  so. 

S.  Then  why  were  some  remainders  something  and  others  nothing? 
Both  are  mere  rights — ^intangible  idealities.  One  may  be  sure  to 
come  into  possession  and  the  other  may  not,  but  as  they  stand 
divorced  from  actual  possession,  is  it  any  more  dij£cult  to  conceive 
of  one  as  something  than  the  other?  Now  that  all  remainders 
have  become  fully  alienable  do  we  not  most  naturally  speak  of  all 
remainders  as  something  that  can  be  dealt  with  as  property  ?  Some 
are  of  more  value  than  others,  doubtless  depending  upon  the  cer- 
tainty of  their  enjoyment  in  possession,  but  surely  one  is  no  less 
property  than  the  other. 

D.  llie  view  certainly  has  been  advanced  that  when  it  came  to 
be  said  that  the  contingent  remainder  did  not  exist  or  was  nothing 
unless  the  event  upon  which  it  was  limited  happened,  it  was  meant 
merely  that  the  remainder  was  void  till  it  vested. 

S.  Is  not  that  the  fact?  Did  you  not  say  that  prior  to  1430 
remainders  limited  upon  a  condition  which  might  happen  before  or 
at  the  time  of  or  after  the  termination  of  the  particular  estate,  so 
that  there  might  be  a  gap  in  the  seisin,  were  wholly  void  ?  You 
said  also  that  after  1430  they  were  still  regarded  as  void,  but  that 
upon  the  happening  of  the  event  before  or  at  the  time  of  the 
termination  of  the  preceding  estate  the  chance  for  a  gap  ended 
and  the  future  interest  was  regarded  as  valid.  It  seems  to  me 
extremely  reasonable  to  suppose  that  after  1430,  when  remainders 
were  said  to  be  nothing  until  they  vested,  what  was  really  meant 
was  that  they  were  regarded  as  wholly  void  until  the  event  upon 
which  they  were  limited  happened  prior  to  or  at  the  time  of  the 
termination  of  the  preceding  interest. 

D.  No  doubt  such  a  view  is  plausible,  and  I  am  reminded  of 
what  Williams  says  ^,  that  when  contingent  remainders  were  first 
recognized  as  valid  at  all  it  was  said  that  at  the  time  of  the  grant 

^  Real  Property,  17th  ed.,  p.  41a. 
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the  remainder  was  in  *  a  manner  void.'  Bat  you  forget  that  the 
idea  that  the  conveyance  of  contingent  intercBts  was  champertouB 
had  something  to  do  with  making  them  inalienable. 

8.  From  what  you  have  already  said  about  contingent  interests 
being  fully  alienable  to-day,  I  take  it  this  reason  for  holding  con- 
tingent future  interests  alienable  has  long  since  disappeared,  so 
that  you  are  nOw  able  to  call  some  remainders  alienable  which  are 
actuaUy  contingent — as,  for  instance,  where  the  limitations  are  to 
A  for  Ufe,  remainder  to  B  and  his  heirs,  but  if  B  dies  before  the 
termination  of  the  particular  estate,  then  to  C  and  his  heirs.  Here 
you  say  that  ^'s  remainder  is  alienable  \  but  at  the  same  time  it  is 
clearly  subject  to  a  condition  precedent  to  its  ever  taking  effect  in 
possession. 

D.  That  is  true. 

S.  Then  can  we  not  say  that  in  the  absence  of  some  actual 
decision  to  the  contrary  depending  upon  the  application  of  public 
policy  against  champertous  transactions,  the  distinction  between 
what  remainders  are  alienable  inter  vivos  and  what  are  not  is  the 
same  distinction  exactly  as  that  between  those  future  interests 
which  before  1430  were  regarded  as  valid  as  limited  and  those 
which  before  1430  were  regarded  as  wholly  void,  and  were  recog- 
nised as  valid  i^r  1430  only  provided  the  contingency  upon  which 
they  were  limited  happened  before  or  at  the  time  of  the  termination 
of  the  particular  estate  ? 

B.  I  suppose  so. 

&  That  is  the  same  inquiry  as  to  whether  the  remunder  is 
indestructible  by  a  rule  of  law  defeating  intent,  and  whether  it 
is  so  destructible. 

B.  Yes. 

S.  You  would  have  to  say  then  that  the  remainder  to  trustees 
to  preserve  contingent  remainders,  in  spite  of  the  fibct  that  it 
is  subject  to  a  condition  precedent  to  its  ever  taking  effect 
in  possession,  which  is  expressed  as  precedent  in  form,  is 
alienable. 

B.  Yes. 

8.  In  the  same  way  where  the  limitations  are  to  i<  for  life,  and  if 
B  overlive  A^  then  to  B  for  life,  ^s  remainder  would  be  alienable, 
and  if  the  limitations  were  to  A  for  life  with  power  to  appoint,  and 
in  default  of  appointment  to  B  and  his  heirs,  ^'s  remainder  would 
be  alienable. 

B.  Yes. 

&  Would  you  not  have  to  say  then,  that  remainders  to  trustees 

*  BlancHard  v.  Blanehard,  i  Allen  (Mass.),  223  (5  Gray's  Gases  on  Property,  85). 
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to  preserve  contingent  remftinders  and  the  remainders  to  B  for 
life,  and  to  B  and  his  heirs  in  the  two  cases  put,  were  valid  before 

1430 1 

D.  Why? 

8.  Because  by  the  feudal  law  future  interests  were  valid  unless 
there  was  a  feudal  reason  for  defeating  the  intention  of  the  settlor. 
Such  a  feudal  reason  existed  to  defeat  the  interests,  if  as  limited 
they  were  bound  to  take  effect  after  a  gap  or  by  way  of  lapping 
over  the  preceding  interest,  and  also  if  there  was  a  chance  that 
there  might  be  a  gap.  In  the  case  of  trustees  to  preserve  contingent 
remainders  there  is  no  lap  and  no  chance  of  a  gap.  Is  there,  then, 
any  feudal  reason  against  its  validity  1 

I).  There  seems  to  be  none. 

S.  The  same  is  true,  is  it  not,  of  the  remainder  to  B  for  life  where 
the  limitations  are  to  A  for  life,  and  then  if  B  overlive  A^io  B  for 
life,  and  of  the  remainder  to  B  and  his  heirs  where  the  linutations 
are  to  ^  for  life  with  power  to  appoint,  and  in  default  of  appointment 
to  B  and  his  heirs  ? 

I).  It  would  seem  so. 

S.  Suppose,  then,  the  limitations  are  to  ^  for  life,  and  then  if 
B  survive  the  termination  of  A*b  life  estate,  whenever  and  how- 
ever that  may  occur,  to  B  and  his  heirs.  Is  not  B*s  interest 
alienable  ? 

J9.  I  should  say  not. 

S.  Would  it  not  have  been  valid  prior  to  1430  ? 

B.  How  do  I  know  ? 

S.  Do  you  know  that  it  would  not  have  been  valid  ? 

I).  I  do  not. 

S.  Do  you  know  any  reason  against  its  validity? 

B.  I  cannot  say  that  I  do. 

S.  Is  it  not  reasonable  to  suppose  that  when  the  law  in  its 
endeavour  to  support  expressed  intent  as  often  as  was  consistent 
with  feudal  policy  allowed  certain  contingent  future  interests, 
provided  they  took  effect  in  possession  without  a  gap,  that  it 
would  have  allowed  a  remainider  expressly  limited  so  that  it  must 
have  taken  effect,  if  at  all,  without  a  gapl 

B.  I  cannot  say  that  it  is  unreasonable  to  so  suppose. 

S.  Why,  then,  do  you  say  that  such  an  interest  is  inalienable  by 
the  common  lawl 

B.  Because  it  cannot  be  vested,  and  the  rule  is  that  remainders 
not  vested  are  inalienable. 

8.  But  is  not  that  a  childish  application  of  words  without 
reference  to  their  meaning  ?  Is  it  not  deciding  the  issue  contrary 
to  reason  and  then  producing  the  decision  as  the  reason  for  the 
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result  ?  Is  it  not  setting  yourself  up  as  the  judge  and  then  quoting 
yourself  as  the  authority  ? 

i).  I  see  no  answer  to  what  you  say. 

8,  I  take  it,  then,  that  you  do  not  see  any  valid  reason  for  saying 
that  the  remainder  to  B  and  his  heirs  in  the  oase  put  is  alienable 
by  deed  at  common  law,  just  as  muoh  as  is  the  remainder  to  ^  in 
the  oase  where  the  limitations  are  to  A  for  life,  remainder  to  B  and 
his  heirs,  but  if  B  dies  before  the  tennination  of  the  particular 
estate,  then  to  C  and  his  heirs  1 

B.  I  do  not 

8.  Will  you  then,  where  the  remainder  is  to  £  and  his  heirs, 
provided  B  survive  the  termination  of  A'%  life  estate,  call  the 
remainder  '  vested '  ? 

D.  I  cannot.  That  would  violate  the  usage  of  centuries.  It 
must  be  called  'contingent.' 

8.  Then  here  again  your  idea  of  the  distinction  between  vested 
and  contingent  remainders  cannot  be  said  to  be  equivalent  to 
the  distinction  between  remainders  which  are  alienable  and  those 
which  are  not. 

B.  That  seems  to  be  the  case. 

8.  Do  you  think  of  any  other  case  where  the  distinction  between 
vested  and  contingent  remainders  seems  important? 

B,  The  Rule  against  Perpetuities  does  not  apply  where  the 
limitations  are  vested.  I  think  it  does  apply  where  they  are 
contingent^,  and  the  recent  authorities  have  so  held'. 

8,  The  Rule  against  Perpetuities  I  suppose  took  the  distinction 
between  vested  and  contingent  remainders  as  it  found  it  1 

B.  Yes.  The  Rule  against  Perpetuities  is  comparatively  modem, 
and  it  dealt  only  with  an  established  distinction  and  did  not  make 
that  distinction  to  suit  itself. 

8,  Then  the  distinction  between  vested  and  contingent  remainders 
is  here  a  distinction  which  had  served  a  practical  purpose  before 
the  Rule  against  Perpetuities  arose  ? 

B.  Yes. 

8,  What  purpose  had  it  served  ? 

B,  Let  me  see.  I  suppose  I  cannot  say  that  it  had  marked  the 
distinction  between  remainders  which  are  destructible  by  a  rule  of 
law  defeating  intent  and  those  which  were,  nor  can  I  say  that  it 
marked  the  distinction  between  remainders  which  were  alienable 
and  those  which  were  not. 

8.  Hardly.  If  it  did,  that  would  make  the  rule  inapplicable  to 
remainders  clearly  subject  to  a  condition  precedent  in  form  and  in 

'  Gray*8  Role  against  Perpetuities,  and  ed.,  §  284  et  seq. 
»  In  re  Frosty  43  Ch.  Div.  346, 
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fact,  provided  the  settlor  had  added  the  express  requirement  thaTl 
the  remainder  must  stand  ready  to,  or  actually  take  effect,  in  J 
possession,  if  at  all,  before  or  at  the  time  of  the  termination  of  the  / 
preceding  interest. 

D.  I  could  never  agree  to  that. 

S.  The  distinction  between  vested  and  contingent  which  the  Rule 
against  Perpetuities  uses,  then,  serves  no  ordinary  common  law 
purpose.  Did  the  Rule  against  Perpetuities  then  appropriate  and 
build  up  a  distinction  to  suit  itself  1 

D.  I  have  not  so  understood  the  situation. 

S.  Let  us  see.  What  does  'vested  remainder/  as  meaning  an 
interest  to  which  the  Rule  against  Perpetuities  does  not  apply, 
include  1 

D.  It  certainly  includes  future  interests  which  are  sure  to  take 
effect  sometime,  and,  when  they  do,  are  bound  by  the  express 
declaration  of  the  settlor  to  do  so  by  way  of  succession  after  a  pre- 
ceding estate  of  freehold. 

S.  The  Rule  does  apply,  I  take  it,  where  the  future  interest  is 
absolutely  sure  to  take  effect  sometime,  but  is  not  preceded  by  any 
particular  estate  either  of  freehold  or  of  a  term  for  years,  as,  for 
instance,  to  B  and  his  heirs  from  and  after  the  death  or  failure  to 
exist  of  a  person  now  unborn. 

D.  Yes. 

S.  What  is  the  reason  for  the  difference  1 

D.  Again  I  suppose  it  is  historical.  The  first  non-contingent 
interest  is  a  remainder,  and  it  was  known  and  recognized  as  valid 
long  before  the  Rule  against  Perpetuities  arose,  so  the  application  . 
of  the  Rule  to  it  was  naturally  excluded.  With  regard  to  the 
latter  sort  of  non-contingent  interest,  it  was  at  first  wholly  invalid, 
and  became  valid  at  all  only  after  the  Statutes  of  Uses  and  Wills 
of  Henry  YIII,  and  when  in  addition  to  the  validity  of  these 
interests  they  became  indestructible  in  1620^,  they  were  most 
naturally  the  object  of  regulation  by  the  Rule,  and  hence  subject 
to  it. 

S.  Nevertheless,  you  say  that  a  l^al  contingent  remainder — 
meaning  thereby  one  that  was  subject  to  be  destroyed  by  a  rule 
of  law  defeating  intent— is  subject  to  the  Rule  against  Perpetuities. 
Would  not  the  same  historical  reasons  cause  the  Rule  not  to  apply 
to  it? 

D.  Perhaps  so.  But  the  Rule  against  Perpetuities  is  a  modem 
rule  dictated  by  modem  public  policy,  and  the  tendency  naturally 
is  to  make  it  apply  to  all  contingent  future  interests,  and  in  spite 

'  Pdls  V.  Broumf  Gro.  Jac.  59a 
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of  a  long  list  of  eminent  real  property  lawyers  to  the  contrary  ^  the 
modem  cases  have  so  declared  \ 

S,  Will  the  modem  cases,  then,  go  farther,  and  in  holding  the 
Rule  against  Perpetuities  applicable  to  legal  contingent  future 
interests  after  a  particular  estate  of  freehold  because  they  are  con- 
tingent, declare  it  applicable  to  remainders  subject  to  a  condition 
precedent  which  you  call  vested? 

D.  For  instance? 

S.  Suppose  the  limitations  are  to  A  tot  life,  then  to  the  unborn 
son  of  A  for  life,  and  then  to  B  and  his  heirs,  but  if  B  or  his  issue 
do  not  survive  the  termination  of  the  unborn  son's  life  estate,  then 
to  C  for  life,  is  the  remainder  to  B  and  his  heirs  void  for  remote- 
ness? If  it  is,  then,  under  the  Bule  of  Monypenny  v.  Bering  ^,  the 
remainder  to  C  for  life  must  fail. 

B.  The  point  which  you  suggest  has  not,  so  far  as  I  know,  arisen. 

S.  Then  you  are  in  doubt  as  to  whether  in  such  a  case  the  public 
policy  in  favour  of  the  extension  of  the  Rule  against  Perpetuities 
will  prevail  or  the  historical  reason  which  caused  the  mle  not  to 
apply? 

B.  Tes,  I  am. 

S.  Frankly,  now,  is  not  your  inclination  to  think  that  the  public 
policy  behind  the  Rule  will  prevail,  and  that  the  tendency  will  be 
to  apply  it  wherever  possible  to  contingent  future  interests  ? 

B,  I  should  certainly  like  to  see  such  a  step  taken. 

&  There  then  will  be  a  class  of  what  you  call  vested  remainders 
to  which  the  Rule  against  Perpetuities  may  apply,  because  they  are 
in  fact  subject  to  a  condition  precedent  to  their  ever  taking  effect 
in  possession. 

B.  Indeed  that  would  be  tme. 

S.  It  would  then  appear  that  whatever  your  distinction  between 
vested  and  contingent  remainders  may  be,  it  does  not  mark  the 
difference  between  those  remainders  which  are  destractible  by 
a  rale  of  law  defeating  intent  and  those  that  are  not.  It  does 
not  mark  the  difference  between  those  that  are  alienable  and  those 
that  are  inalienable.  If  it  in  £act  marks  the  difference  between 
the  remainders  the  Rule  a^^inst  Perpetuities  applies  to  and  those 
it  does  not,  it  seems  to  be  an  entirely  modem  distinction  created 

*  '  The  doctrine  that  contingent  renudnden  are  not  subject  to  the  modem  Rule 
against  Perpetuities  is  supported  by  the  authority  of  the  following  judges  and 
writers  :— (i)  Mr.  Feame,  (a)  Mr.  Charles  Butler,  (3)  Mr.  Preston,  (4)  Mr.  Burton, 
(5)  The  Real  Property  Commissioners  (Lord  Campbell,  W.  H.  Tinney,  Lewis  Duval, 
John  Hodgson,  Samuel  Duckworth,  P.  B.  Brodie,  and  John  Tyrrell),  (6)  Lord  St 
Leonards,  (7)  Mr.  Joshua  Williams,  (8}  Mr.  George  Sweet,  (9)  Mr.  Leake, 
(10)  Mr.  Challis.*  (Perpetuities,  by  Charles  Sweet,  L.Q.  R.  zt.  71,  85.)  See  alao 
Challis,  Real  Property,  and  ed«,  pp.  183-6. 

*  In  re  Frcti,  43  Ch.  Div.  246. 

*  a  De  G.  M.  ft  G.  145,  95  R.  R.  5a. 
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for  the  purposes  of  the  Rule,  and  not  a  distinction  which  the  Rule 
finds  at  hand  ready  made.  But  your  distinction  between  vested 
and  contingent  remainders  seems  even  to  fail  to  mark  the  difference 
between  remainders  to  which  the  Rule  against  Perpetuities  applies 
and  those  to  which  it  does  not.     Am  I  not  right  1 

D.  The  dilemmas  which  you  suggest  certainly  attend  what  I 
conceive  to  be  the  true  distinction  between  vested  and  contingent 
remainders. 

S.  Would  you  then  state  of  what  use  is  your  distinction  ?  Why 
should  any  one  pay  the  slightest  attention  to  it  or  try  to  master  it  ? 

2).  Its  mastery  is  a  tribute  which  the  past  exacts. 

8.  And  the  retort  to  oppressive  demands  for  tribute  is  revolution. 

Albert  Martin  Kales. 
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HISTORY  OF  CONTRABAND  OF  WAR. 
The  Development  of  the  Doctbike  op  Contraband  op  War, 

AND  OF  CERTAIN  ALLIED  D00TRINX8,  FROM  THE  WaH  OP  THE 

Austrian  Succession  to  the  Declaration  op  Parish 

I.    Prdminarf. 

IT  is  explained  in  the  preface  to  these  two  handsome  volumes 
that  they  are  the  result  of  a  suggestion  made  by  the  Inter-De- 
partmental Committee  of  1902  on  Prize  Law.  It  is  as  characteristic 
of  the  English  law  of  prize  as  of  the  other  branches  of  our  juris- 
prudence that  in  comparison  with  case  law  all  other  sources  sink 
into  insignificance.  Though  England  has  always  been  one  of  the 
most  formidable,  and  not  always  the  least  aggressive,  of  the  mari- 
time belligerents,  and  therefore  has  always  had  the  keenest  practical 
interest  in  the  law  of  prize ;  yet  not  one  of  the  classical  writers  on 
International  Law  was  of  English  birth.  The  only  Englishman 
whose  authority  on  this  subject  stands  at  a  dizzy  height  above  all 
others  was  a  judge,  and  not  a  writer  of  a  systematic  treatise.  In 
the  department  of  prize  law  the  influence  of  Lord  Stowell  is  para- 
mount. He  had  a  unique  opportunity,  and  the  use  that  he  made  of  it 
was  unique.  His  jud^ents  are  the  foundation-stone  of  the  law — 
'  well  and  truly  laid.'  It  is  therefore  meet  that  just  a  hundred  y^ars 
after  the  most  important  of  them  were  delivered  they  should  be 
reprinted  in  a  handy  and  accessible  form.  The  editing  of  these 
volumes  is  all  that  we  should  expect  from  such  an  acknowledged 
master  of  maritime  law  as  the  Admiralty  Registrar  of  the  Supreme 
Court  The  edition  contains,  not  a  collection  of  leading  cases,  but 
a  complete  corpus  of  all  the  cases  that  appear  to  be  of  value.  The 
arguments  of  counsel  have  generally  been  entirely  omitted,  but 
a  new  and  uniform  series  of  head-notes  has  been  supplied.  The 
Table  of  Cases,  both  chronological  and  alphabetical,  the  Index,  and 
the  marginalia,  all  show  evidence  of  the  greatest  care,  and  we 
venture  to  predict  that  for  the  future  these  volumes  will  prove 
indispensable  to  all  engaged  either  in  the  study  or  the  practice  of 
the  subject  of  which  they  treat.  The  paper  and  print  of  the  edition 
appear  to  be  of  excellent  quality,  as  indeed  they  ought  to  be 

'  Reporto  of  Prize  Cases  determined  in  the  High  Court  of  Admiralty,  before  the 
Lords  Commissioners  of  Appeals  in  Prize  Causes,  and  before  the  Judicial  Committee 
of  the  Privy  Council,  ftrom  1745  to  1859.  Edited  by  £.  S.  Rosooe.  a  vols,  zlyiii 
and  650  and  zzxii  and  6()0  pp.  Royal  8vo.  1905.  London :  Sterens  ft  Sons,  Ltd. 
Price  £2  IQ8, 
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considering  the  high  price  charged,  and  the  handsome  half-morocco 
binding  is  a  great  improvement  upon  the  customary  law  calf, 
which  we  trust  it  is  destined  to  displace  entirely  in  the  future. 

In  this  connexion  we  venture  to  make  one  suggestion;  viz, 
that  it  would  be  a  great  advantage  if  a  reprint  of  the  best 
American  cases  on  the  same  subject  could  also  be  arranged.  They 
are  far  more  inaccessible  to  the  English  jurist  or  practitioner  than 
his  own  prize  cases  were  before  the  publication  of  the  present 
edition,  but  no  one  can  doubt  that  in  any  future  discussion  of 
the  subject  they  will  be  extensively  quoted.  The  following  worda 
of  the  late  Sir  William  Harcourt  supply  authority,  if  authority 
be  needed,  for  this  proposition : — 

*  But  of  all  the  sources  of  authority  on  these  subjects,  the  most 
valuable — though  unfortunately  in  this  country  not  the  best 
known — ^are  the  decisions  of  the  American  Courts.  The  policy  of 
neutrality  and  peace  which  was,  until  the  late  unhappy  events, 
the  sacred  tradition  of  the  United  States,  has  brou^t  it  about 
that  the  Rights  and  Duties  of  Belligerents  and  Neutrals  have 
been  more  fullv  and  minutelv  discussed  in  the  jurisprudence  of 
that  country  than  in  that  of  our  own.  No  praise  too  high  can 
be  awarded  to  a  body  of  decisions  which  for  learning,  impartiality, 
logic,  and  good  sense  are  unsurpassed  in  judicial  aniuJs  ^. 

We  propose  with  the  aid  of  these  volumes  to  trace  the  develop-^ 
ment  of  the  doctrine  of  Contraband  of  War  and  of  certain 
allied  principles,  so  far  as  they  are  illustrated  by  English  practice 
and  decision.  It  is  not  pretended  that  such  a  study  is  founded 
on  new  or  unpublished  sources  of  information,  but  as  writings  on 
the  pure  history  of  International  Law  are  not  very  numerous 
(although  all  textbooks  on  the  subject  are  bound  to  assume  an 
historical  tinge  more  or  less  deep),  we  venture  to  hope  that  such 
a  study  will  not  prove  altogether  devoid  of  interest. 

n.     The  period  previous  to  1745. 

The  first  case  reported  by  Mr.  Roscoe  is  the  Med  Guds  Hielpe, 
decided  in  1745,  during  the  War  of  the  Austrian  SucCiCSsion,  but  it 
appears  necessary  to  glance  briefly  at  some  of  the  more  salient 
points  in  the  development  of  the  law  before  that  date. 

Contraband  of  War  is  a  portion  of  the  Law  of  Neutrality,  and 
during  the  middle  ages  there  was,  speaking  generally,  no  conception 
of  the  idea  of  neutrality  either  in  theory  or  in  practice.  The 
dominant  political  idea  of  mediaeval  times  was  that  of  a  world- 
wide Empire,  and  the  correlative  one  of  a  world-wide  Church.  The 
practice  diverged  from  the  theory,  and  the  severance  between  the 

1  Letters  by  Historicus  on  some  questions  of  International  Law.    1863.    Prefitoe, 

p.  JJE. 

y  2 
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two  became  wider  and  wider  as  ihe  dominant  political  idea  of 
modem  times — ^that  of  nationality — ^gained  ground.  But  in  theory 
strife  within  the  Empire  could  not  be  a  matter  of  indifference  to  any 
member  of  the  Empire ;  and  strife  within  the  Church  was  a  matter 
upon  which  no  Christian  could  be  neutral.  The  Law  of  Neutrality 
first  began  to  take  shape  among  the  trading  cities  of  the  Mediter* 
ranean  seaboard,  and  their  position  is  thus  summarized  by  the 
chief  living  authority  on  the  History  of  International  Law : — 

'  The  Venetians  and  Genoese  when  at  war  searched  the  ships  of  the 
neutral  Greeks  and  made  prisoners  of  the  subjects  of  their  opponents 
found  hidden  on  board.  The  framers  of  the  Comolato  del  Mare^  fol- 
lowing the  terms  of  various  treaties  of  the  thirteenth  and  fourteenth 
centuries,  adopted  in  respect  of  property  found  upon  the  high  seas  the 
simple  rule,  **  Confiscate  the  gcx)ds  of  your  enemy ;  respect  the  pro- 
perty of  your  friend."  They  declared  for  the  condemnation  of  an 
enemy's  goods  found  under  the  neutral  flag  and  for  the  release  of 
neutral  property  laden  on  board  a  captured  belligerent  vessel, 
regulating  equitably  in  either  case  the  question  of  freight.  There 
are  not  wantmg  suggestions  of  a  more  severe  practice  -miich  confis- 
cated the  friendly  vessel  laden  with  hostile  goods.  The  neutral 
vessel  whose  master  refused  to  carry  belligerent  goods  to  the  port 
designated  by  the  captor,  might,  aocordiDg  to  the  rules  of  the 
Consolato,  be  sent  to  the  bottom  without  any  compensation  to  its 
owner  ^* 

In  England  the  question  of  neutrality  first  becomes  a  matter  of 
prime  importance  in  the  reign  that  we  are  accustomed  to  associate 
with  *  spacious  day&'  There  is  little  doubt  that  to  the  seamen  who 
then  carried  the  English  flag  over  every  portion  of  the  high  seas 
the  distinction  between  privateering  and  piracy  would  have  appeared 
*  too  fine  for  their  comprehension.'  Nor,  indeed,  was  the  government 
above  taking  advantage  of  proceedings  that  can  only  be  described 
as  highly  irregular;  and  justifying  first  one  course  of  action  and 
then  the  opposite  just  as  it  suited  their  purpose — a  proceeding  from 
which  politicians  are  not  altogether  exempt  even  in  these  days  of 
science  and  legality.  A  recent  paper'  has,  however,  shown  that 
the  counsellors  of  the  Great  Queen  had  the  root  of  the  matter  in 
them.  They  laid  down  the  essential  principles  of  contraband  in 
a  way  that  Lord  Stowell  would  not  have  complained  of,  and 
whenever  an  occasion  offered  they  enforced  it  with  consistency. 

The  position  of  affairs  gave  an  excellent  opportunity  of  laying 
down  such  a  doctrine.  England  and  Spain  were  always  in  a  state 
of  mutual  hostility  and  usually  at  war  with  one  another.  Spain 
drew  immense  wealth  in  gold  and  silver  from  the  Indies,  but  was 

*  T.  A.  Walker,  History  of  the  Law  of  Nations,  vol.  i,  p.  136. 

*  International  Law  under  Queen  Elizabeth,  by  Edward  P.  Cheney.  Eng.  Hist. 
Keview,  October,  1905,  vol.  xx,  p.  659. 
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very  insafficiently  provided  wibh  the  munitions  of  naval  warfare. 
Her  chief  supplies  of  these  -were  drawn  from  the  Hanse  towns  and 
the  northern  powers.  Such  being  the  facts,  in  November,  1588, 
Maurice  Timberman,  Alderman  of  the  Steelyard,  was  summoned 
before  the  Privy  Council  and  requested  to  inform  the  Hanse  cities 
that  they  were  required 

*  to  forbeare  to  send  into  Spain  and  Portugal  any  kind  of  provi- 
sion fitt  for  the  maintenance  of  the  king  of  Spayne  for  his  warres 
against  this  realm,  upon  paine  of  confirmation  of  the  same  goodes 
and  the  shippes  upon  which  they  should  be  laden,  in  case  tiiey 
should  be  taken  with  any  such  warlyke  provision  by  any  of  her 
majesties  shippes  or  of  her  subjects/ 

In  the  following  year  these  principles  were  put  into  force  with 
a  vengeance,  when  a  fleet  of  sixty  ships  belonging  to  the  Hanse 
merchants  were  captured  at  the  mouth  of  the  Tagus,  and  by  the 
special  grace  and  favour  of  the  Queen  '  such  things  manifestly  of 
the  proper  nature  of  victualls  and  of  munitions '  only  were  confis- 
cated. We  transcribe  the  list  here  because  it  is  of  especial  interest 
as  being  the  earliest  list  of  contraband  articles,  and  because  it 
shows  that  the  Queen's  advisers  had  apparently  no  doubt  whatever 
on  the  subject  of  the  Nobilisrima  Jum  Qtniium  Quaestio,  viz.  whether 
provisions  are  Contraband  of  War. 


Muniiiom. 


cables 

masts 

anchors 

cordage 

pitch 

tarre 


tallow 

pitchstones 

callyvers 

muskettes 

armour 

powder 


brimstone 

saltpeter 

boulletts 

copper 

leade 

matche 


ordinance  (not 
belon^ng  to 
the  smp) 

canvas 

Dantog  pol- 
daynes. 


FictuaU, 


bacon  come  wheat  rye 

barley  meale  beanes 

peason  and  such  like. 

The  seizure  was  justified  on  the  same  ground  that  had  been  used 
in  arguing  with  the  Alderman  of  the  Steelyard — that  a  neutral  was 
not  justified  in  assisting  a  belligerent  by  supplying  him  with 
articles  of  contraband. 

In  1625  was  published  the  gi'eat  work  of  Grotius,  whose  threefold 
division  of  all  articles  into — 

(i)  Things  of  use  in  war  alone ; 
(%)  Things  useless  in  war ;  and 
(3)  Things  useful  both  in  war  and  peace ; 
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with  the  concomitant  classification  of  absolute  contraband,  non- 
contraband,  and  conditional  contraband,  has  been  the  basis  of  all 
future  discussion  on  the  subject.  The  word  contraband  in  its  modem 
sense  is  not  actually  employed  by  Orotius,  but  in  the  same  year  in 
which  his  work  was  published  it  was  so  used  for  the  first  time,  in 
the  Treaty  of  Southampton  between  England  and  the  United  Pro- 
vinces. 

It  does  not  appear  to  be  profitable  to  examine  the  numerous 
treaties  of  the  seventeenth  and  early  eighteenth  centuries,  because 
they  do  not  really  advance  the  matter  at  all.  In  1674  Sir  Leoline 
Jenkins  expressed  the  opinion  as  to  a  Swedish  vessel  laden  with 
naval  stores,  that  it  was 

'  not  probable  that  Sweden  hath  suffered  or  allowed  in  any  treaty  c^f 
theirs  with  Spain,  that  their  own  native  commodities  should  be  re- 
puted contraband.  These  goods,  therefore,  if  the^  be  not  made  unfree 
oy  being  found  in  an  un^e  bottom,  cannot  be  judged  by  any  other 
law  than  by  the  general  law  of  nations ;  and  then  I  am  humbly  of 
opinion  that  notmng  ou^ht  to  be  judged  contraband  by  that  law  in 
this  case  but  what  is  directly  and  immediately  subservient  to  the 
uses  of  war^  except  it  be  in  the  case  of  besieged  plac^  or  of 
a  ceneral  notification  made  by  Spain  to  all  the  world,  that  they 
wiU  condemn  all  the  pitch  ana  tar  they  meet  with  \' 

This  view  would  appear  to  be  the  one  generally  adopted  by  the 
English  Government ',  but  the  practice  varied  very  greatly,  and  the 
opinions  of  the  jurists  during  this  period  are  as  irreconcilable  as 
the  practice  of  the  nations.  Hall  sums  up  the  position  by  saying : 

*  On  comparing  the  jarring  opinions  of  these  different  authors  with 
the  treaties  whicm  have  been  enumerated,  and  with  the  indications 
of  unilateral  practice  which  here  and  tiiere  occur  in  history,  it 
seems  to  stand  out  with  tolerable  clearness  that  no  distinct  rule 
existed  in  the  eighteenth  century  with  regard  to  the  classification 
of  merchandise  as  innocent  or  as  contraband.  On  the  one  hand, 
there  is  no  doubt  that  France  thought  it  to  her  interest  to  restrict 
the  number  of  articles  classed  under  the  latter  head ;  on  tiie  other 
it  is  as  evident  that  England  wished  to  preserve  entire  freedom  of 
action ;  but  the  position  of  other  nations  is  not  so  certain,  and  the 
extended  catalogues  which  were  sanctioned  by  a  German,  a  Swiss, 
and  a  Frenchman,  must  have  been  grounded  on  a  wider  opinion 
than  could  be  evidenced  by  the  practices  of  England  and  floUand 
alone  "/ 

^  Life  and  Correspondenoe  of  Sir  Leoline  Jenkins,  rol.  it,  p.  7^1.  This  does  not 
seem  to  be  quite  oorreetly  quoted  by  Hall  in  his  treatise.  There  is  nothing  directly 
said  abont  each  nation  drawing  up  a  list  of  contraband  articles,  at  the  epetdng  qf  the 
tear. 

'  Vide  the  note  in  BorreU's  Admiralty  Reports,  p.  3 78.  It  would  appear  from 
this  that  in  1741  contraband  articles  were  eonsidered  by  England,  apart  from 
treaty,  to  be  confined  to  arms,  saltpetre,  and  horses  with  their  fUmiture. 

'  Hall.  International  Law,  p.  646. 
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m.     TAe  Med  Guds  Hielpe. 

Our  period  opens  with  the  famous  and  much  argued  case  of  the 
Med  Gnd*  Hielpe  ^,  decided  in  1745.  The  judge  of  the  Prize  Couit 
(Sir  Henry  Fenrice),  whose  decision  was  afterwards  upheld  on  appeal, 
enumerated  the  three  classes  of  articles  according  to  the  classifica- 
tion laid  down  by  Orotius,  and  decided  that  pitch  and  tar  belonged 
to  the  class  of  conditional  contrabai^d,  and  further  enunciated  the 
proposition  that  '  sovereign  princes  at  war  may  declare  such  and 
such  things  to  be  contraband,  and,  after  notice  to  their  allies,  their 
subjects  may  certainly  seize  them.'  In  the  result  both  ship  and 
cargo  were  condemned.  We  may,  therefore,  summarize  the  English 
view  of  contraband  at  this  time  in  the  following  five  proposi- 
tions : — 

1.  Contraband  consists  of  two  classes — absolute  and  conditional. 

2.  Apart  from  treaty  articles  absolutely  contraband  are  arms, 
saltpetre,  and  horses  with  their  furniture  ^ 

3.  The  contraband  character  of  articles  of  a  mixed  nature  is 
determined  by  their  destination. 

4.  Sovereigns  may  extend  the  list  of  contraband  articles  by 
a  declaration  communicated  to  their  allies  '. 

5.  The  penalty  for  carrying  contraband  is  condemnation  both  of 
ship  and  cargo. 

IV.     Tie  SUeiian  Loan. 

The  case  of  the  Silesian  Loan  in  1752-3  is  one  of  the  most 
renowned  in  the  annals  of  this  country.  Frederick  the  Great,  when 
the  Province  of  Silesia  was  ceded  to  him  in  1749,  had  undertaken 
to  assume  responsibility  for  a  loan  made  in  1735  by  some  English 
merchants  to  the  Austrian  Empress  Maria  Theresa.  This  loan  was 
secured  upon  the  revenues  of  the  ceded  province.  During  the  War 
of  the  Austrian  Succession  a  number  of  Prussian  vessels  had  been  con- 
demned by  the  British  Prize  Courts  for  carrying  contraband  of  war. 
The  Government  of  the  Prussian  Eong  alleged  that  these  condemna- 
tions were  improper,  and  applied  for  indemnity,  and  upon  this 
being  refiised,  appointed  a  commission  to  examine  the  claims.  The 
commission  decided  that  the  condemnations  were  improper^  and 
proceeded  to  assign  the  British  mortgage  to  the  Prussian  claimants 
by  way  of  indemnity*    This  finding  of  the  commission  was  justified 

^  L  R.  P.  C.  X.    We  propose  to  cite  Mr.  Rosooe'i  work  as  R.  P.  C.  for  Roecoe's 
Prize  Cases. 

*  Vide  the  note  in  BorreU  cited  above. 

*  Unless  there  is  an  error  in  the  report  of  the  M9A  Guds  HUHpe  it  does  not  appear 
to  have  been  oonsidered  necessary  that  the  declaration  shoald  have  been  com- 
mnnioated  to  the  enemy  or  neutrals.  This  seems  so  unreasonable  that  possibly 
the  report  is  incorrect. 
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by  an  expoiUion  des  motjfs^  which  is  of  great  importance  as  con- 
taining a  rdsum^  of  what  we  may  term  the  continental  view  of 
contraband  as  opposed  to  the  British  or  maritime  view.  This 
divergence  of  view  was  as  patent  at  the  meeting  of  the  Institute 
of  International  Law  in  1896  as  it  was  in  1752,  and  it  is  therefore 
of  great  value  to  be  supplied  at  the  outset  with  an  exposition  of 
the  continental  theory  issued,  not  by  an  irresponsible  jurist,  but 
under  the  authority  of  one  of  the  great  powers.  The  document 
contains  the  following  propositions: — 

*  I.  That  the  sea  is  free  for  the  common  use  of  all  mankind; 
that  no  one  nation  can  appropriate  it  for  its  own  exclusive  benefit;' 
and  consequently  the  nght  of  navigating  it  cannot  be  lawfully 
interrupted  by  a  state  of  war  so  far  as  neutrals  are  concerned. 

2.  That  even  enemy's  property  cannot^  by  the  law  of  nations,  be 
taken  in  a  neuti-al  place,  such  as  is  a  neutral  vessel  on  the  high 
seas.  [This  is  the  well-known  principle  contended  for  by  neutrals 
with  a  persistencv  sharpened  by  pecuniary  interest,  oifree  9kijM, 
free  ffoode,  with  the  fiction  of  the  territoriality  of  the  mercluuit 

vessel  tacked  on  to  it.] 

3.  That  the  only  exception  to  this  general  principle  is  that  of 
contraband  articles  going  to  an  enemy's  use.' 

It  then  proceeds  to  argue  that  Great  Britain  had  in  her  treaties 
with  Holland  and  other  maritime  powers  confined  the  list  of  con- 
traband to  munitions  of  war,  expressly  excluding  provisions  and 
naval  stores,  except  in  the  single  case  of  a  blockaded  port 

'  4.  That  the  British  Courts  of  Admiralty  had  no  right  to  exercise 
jurisdiction  over  Prussian  vessels,  and  their  cargoes  the  property  of 
Prussian  subjects,  taken  in  a  place  not  within  the  British  territoiy. 

5.  That  the  exercise  of  this  pretended  jurisdiction  by  the  unjust 
confiscation  of  Prussian  property  furnished  a  just  ground  for  re- 
prisals on  the  part  of  Pnissia  by  the  sequestration  of  the  capital 
and  interest  of  the  Silesian  Loan  due  to  British  creditors  K* 

The  British  reply  was  the  work  of  Lee,  Park,  Ryder,  and  Murray, 
and  there  are  reasons  for  thinking  that  it  is  to  Murray  (afterwards 
Lord  Mansfield)  that  we  chiefly  owe  this  masterly  document. 
Montesquieu  is  recorded  to  have  described  it  as  *  une  r^ponse  sans 
r^plique,'  and  as  an  example  of  the  reasoning  of  the  English  school 
of  international  jurists  it  is  surpassed  only  by  the  judgments  of 
Lord  Stowell.  We  shall,  therefore,  not  hesitate  to  quote  from  it 
largely. 

The  English  writers  '  for  the  greater  perspicuity '  arrange  their 
arguments  under  the  headings : — 


*  WheatoD,  History  of  the  Law  of  Nationi,  p.  209. 
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I.  To  state  the  clear  established  principles  of  ]aw. 
a.  To  state  the  facte. 

3.  To  apply  the  law  to  the  fact. 

4.  To  criticize  the  exposition  des  motifs^  &c. 

The  first  and  most  important  part  of  the  argument,  the  statement 
of  the  law,  is  as  follows : — 

*  When  two  powers  are  at  war  they  have  a  right  to  make  prizes 
of  the  ships,  goods,  and  effects  of  each  other  upon  the  high  seas  : 
whatever  is  the  property  of  the  enemy  may  be  acquired  by  capture 
at  sea ;  but  the  property  of  a  friend  cannot  be  talcen,  provided  he 
observed  his  neutrality. 

Hence  the  law  of  nations  has  established : — 

That  the  goods  of  an  enemy  on  board  the  ship  of  a  friend  may 
be  taken. 

That  the  lawful  goods  of  a  friend  on  board  the  ship  of  an  enemy 
ought  to  be  restored. 

That  contraband  goods  going  to  the  enemy,  though  the  property 
of  a  friend,  may  be  taken  as  prize,  because  supplying  the  enemy 
with  what  enables  him  better  to  carry  on  the  war  is  a  departure 
from  neutrality. 

By  the  maritime  law  of  nations  universally  and  immemorially 
received,  there  is  an  established  method  of  deteimination,  whether 
the  capture  be,  or  be  not,  lawful  prize. 

Before  the  ship  or  goods  can  be  disposed  of  by  the  captor  there 
must  be  a  regular  judicial  proceeding  wherein  both  parties  may  be 
heard,  and  condemnation  thereupon  as  prize  in  a  Court  of  Admiralty, 
judging  by  the  law  of  nations  and  treaties. 

Tne  proper  and  r^ular  Court  for  these  condemnations  is  the 
Court  of  that  state  to  whom  the  captor  belongs. 

The  evidence  to  acquit  or  condemn,  with  or  without  costs  or 
damages,  must,  in  the  first  instance,  come  merely  from  the  ship 
taken,  viz.  the  papers  on  board  and  the  examination  on  oath  of  the 
master  and  other  principal  officers;  for  which  purpose  there  are 
officers  of  Admiralty  in  all  the  considerable  seaports  of  every 
maritime  power  at  war,  to  examine  the  captains  and  other  principal 
officers  of  every  ship  brought  in  as  prize,  upon  general  and  impartial 
interrogatories.  If  there  do  not  appear  firom  thence  ground  to  con* 
demn  as  enemy's  property,  or  contraband  goods  going  to  the  enemy, 
there  must  be  an  acquittal ;  unless  from  me  aforesaid  evidence  the 
property  shall  appear  so  doubtful  that  it  is  reasonable  to  go  into 
the  further  proof  thereof. 

A  claim  of  ships  or  goods  must  be  supported  by  the  oath  of 
somebody,  at  least  as  to  belief. 

The  law  of  nations  requires  good  faith ;  therefore  every  ship 
must  be  provided  with  complete  and  genuine  papers,  and  the 
master  at  least  should  be  ^rivy  to  the  trutn  of  the  transaction. 

To  enforce  these  rules,  if  there  be  false  or  colourable  papers,  if 
any  papers  be  thrown  overboard,  if  the  master  and  officers  examined 
in  praeparatorio  grossly  prevaricate,  if  proper  ship's  papers  are  not  on 


324  Tlie  Law  Quarterly  Beview.  [No.xcv. 

board,  or  if  the  master  and  crew  cannot  say  whether  the  ship  or 
cargo  be  the  property  of  a  friend  or  enemy,  the  law  of  nations 
allows,  according  to  the  different  degrees  of  misbehaviour  or  sua- 
picion  arising  from  the  fault  of  the  ship  taken,  and  other  circum- 
stances of  the  case,  costs  to  be  paid,  or  not  to  be  received,  by  the 
claimant  in  case  of  acquittal  ana  restitution.  On  the  other  hand, 
if  a  seizure  is  made  without  probable  cause  the  captor  is  adjudged 
to  pay  costs  and  damages,  for  which  purpose  all  privateers  are 
obliged  to  give  security  for  their  good  behaviour;  and  this  is 
refenred  to,  and  expressly  stipulated  by,  many  treaties. 

Though,  from  the  Bhip's  papers,  and  the  preparatory  examinations, 
the  propertv  do  not  sumciently  appear  to  be  neutral,  the  claimant 
is  often  indulged  with  time  to  send  over  affidavits  to  supply  that 
defect ;  if  he  will  not  show  tiie  property  bv  sufficient  affidavits  to 
be  neutral  it  is  presumed  to  belong  to  the  enemy.  Where  the 
propertv  appears  from  evidence  not  on  board  the  ship  the  captor 
IS  justined  in  bringing  her  in,  and  excused  paying  costs,  because  he 
is  not  in  fault ;  or,  according  to  the  circumstajices  of  the  case,  may 
be  justly  entitled  to  receive  his  costs. 

If  the  sentence  of  the  Court  of  Admiralty  is  thought  to  be 
erroneous  there  is  in  every  maritime  country  a  superior  court  of 
review,  consisting  of  the  most  considerable  persons,  to  which  the 
parties  who  thi^  themselves  aggrieved  may  appeal;  and  this 
superior  court  judges  by  the  same  rule  which  governs  the  Ck>urt  of 
Aamiralty,  vis.  the  law  of  nations,  and  the  treaties  subsisting  with 
that  neutral  power  whose  subject  is  a  party  before  them. 

If  no  appeal  is  offered  it  is  an  acknowledgment  of  the  justice  of 
the  sentence  by  the  parties  themselves,  and  conclusive. 

This  manner  of  tiial  and  adjudication  is  supported,  alluded  to, 
and  enforced  by  many  treaties. 

In  this  method  all  captures  at  sea  were  tried  during  the  last  war 
by  Great  Britain,  France^  and  Spain,  and  submittod  to  by  the 
neutral  powers.  In  this  method,  by  Courts  of  Admiralty  acting 
according  to  the  law  of  nations  and  particular  treaties,  all  captures 
at  sea  have  immemorially  been  judged  of  in  every  country  of 
Europe.  Any  other  method  of  trial  would  be  manifestly  unjust, 
absurd,  and  impracticable. 

Though  the  law  of  nations  be  the  general  rule,  yet  it  may,  by 
mutual  agreement  between  two  powers,  be  varied  or  departed  from ; 
and  where  there  is  an  alteration  or  exception  introduced  by  par- 
ticular treaties,  that  is  the  law  between  the  parties  to  the  treaty ; 
and  the  law  of  nations  only  governs  so  far  as  it  is  not  derogated 
from  by  the  treaty. 

Thus  by  the  law  of  natiims,  where  two  powers  are  at  war,  all 
ships  are  liable  to  be  stopped  and  examined  to  whom  they  belong, 
and  whether  they  are  carrying  contraband  goods  to  the  enemy; 
but  particular  treaties  have  enjoined  a  less  degree  of  search  on  the 
&ith  of  producing  solemn  passports  and  formal  evidences  of  property 
duly  attested. 

Particular  treaties  too  have  inverted  the  rule  of  the  law  of 
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nations,  and  by  agreement  declared  the  goods  of  a  friend  on  board 
the  ship  of  an  enemy  to  be  prize,  and  the  goods  of  an  enemy  on 
board  tne  ship  of  a  friend  to  be  free,  as  appears  from  the  treaties 
akeady  mentioned,  and  many  others. 

So  hkewise  by  particular  treaties  some  goods  reputed  contraband 
by  the  law  of  nations  are  declared  to  be  free. 

If  a  subject  of  the  King  of  Prussia  is  injured  by  or  has  a  demand 
upon  any  person  here,  fie  ought  to  apply  to  your  majesty's  courts 
of  justice,  which  are  equally  open  and  indifferent  to  foreign  or 
native ;  so,  vice  versa,  if  a  subject  here  is  wronged  by  a  person 
living  in  the  dominions  of  his  Prussian  majesty,  he  ought  to  apply 
for  redress  in  the  King  of  Prussia's  courts  of  justice. 

If  the  matter  of  complaint  be  a  capture  at  sea  during  war,  and 
the  question  relative  to  prize,  he  ought  to  apply  to  the  judicatures 
established  to  try  these  questionB. 

The  law  of  nations,  rounded  upon  justice,  equity,  convenience, 
and  the  reason  of  the  thing,  and  confirmed  by  long  usage,  does  not 
allow  of  reprisals,  except  in  case  of  violent  injuries  directed  or  sup- 

Eorted  by  uie  State,  and  justice  absolutely  denied  in  re  minime  duUa 
y  all  the  tribunals,  and  afterwards  by  the  prince. 
Where  the  judges  are  left  free,  and  give  sentence  according  to 
their  conscience,  &ou^  it  should  be  erroneous,  that  would  be  no 
ground  for  reprisals,  upon  doubtful  questions  different  men  think 
and  judge  differently ;  and  all  a  friend  can  desire  is  that  justice 
should  be  impartially  administered  to  him,  as  it  is  to  the  subjects 
of  that  prince  in  whose  courts  the  matter  is  tried  ^.' 

The  subsequent  portions  of  the  memorial  consist  of  the  application 
of  these  doctrines  and  a  detailed  examination  of  the  Prussian  con- 
tentions by  the  light  of  them,  wherein  they  are  driven  home  in  a 
way  that  leaves  little  more  to  be  said.  It  is  worth  while  to  quote 
the  answer  to  the  proposition  that  free  ships  make  free  goods. 

'  The  contrary  is  too  clear  to  admit  of  being  disputed.  It  may 
be  proved  by  the  authorities  of  every  writer  of  the  law  of  nations ; 
some  of  different  countries  are  referred  to.  (A  note  mentions  the 
Consolato  del  mare,  Grotius,  Locenius,  Yoet,  Heineccius,  Bynkers- 
hoek,  and  Zouch.)  It  mav  be  proved  by  the  constant  practice, 
ancient  and  modem ;  but  the  general  rule  cannot  be  more  strongly 
proved  than  by  the  exceptions  which  particular  treaties  have  made 
toitV 

The  matter  was  ultimately  adjusted  by  a  compromise  in  the 
treaty  of  1756 — ^the  sequestration  of  the  Silesian  loan  was  aban- 
doned, and  the  British  Government  paid  a  sum  of  £20,000  in 
satisfaction  of  the  Prussian  claims. 

'  CoUeotanea  Juridica,  vol.  i,  pp.  134-9;  ^^^o  in  HoUiday's  Life  of  Lord  Mans- 
field, to  whom  the  authorship  is  there  positively  ascribed. 
*  Coll.  Jur.\  vol.  i,  p.  145. 
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V.    Tie  Fmt  Armed  Neutrality,  1780. 

Putting  aside  for  the  present  the  question  of  the  Rule  of  the  War 
of  1756,  which  only  affects  the  doctxine  of  contraband  indirectly, 
through  the  subsidiary  doctrine  of  continuous  voyages,  we  pass  to 
the  formation  of  the  First  Armed  Neutrality  in  1780 — a  confedera- 
tion not  inaptly  termed  by  its  authoress,  Catherine  the  Great, 
'nullity  arm^' ;  and  described  by  Carlyle  with  his  usual  vigorous 
imagery  as  '  rose-pink  philanthropy/  Its  formation  was  the  result 
partly  of  an  intrigue  in  the  Russian  Court,  partly  of  the  influence 
of  Frederick  of  Prussia.  At  that  time  '  splendid  isolation  *  correctly 
describes  the  position  of  this  country.  The  phrase  indeed  had  not 
been  invented,  but  the  thing  itself  was  very  real  England  was 
being  drained  of  men  and  money  by  the  fight  against  her  revolted 
colonists  in  America ;  France  and  Spain  had  eagerly  joined  in  the 
struggle  as  soon  as  it  appeared  that  the  Colonists  might  win  ;  she 
had  no  reliable  ally  among  all  the  nations ;  and  if  Holland  and 
the  Northern  Powers  joined  the  number  of  her  enemies  she  would 
be  waging  war  single-handed  against  a  world  in  arms. 

All  the  Northern  Powers  exported  largely  timber,  hemp,  pitch, 
tar,  cordage,  provisions,  and  like  articles,  all  coming  under  the  class 
of  conditional  contraband  and  all  required  for  naval  purposes  by  the 
belligerent  powers.  The  principles  adopted  by  France  and  Spain 
were  indeed  more  severe  towards  neutrals  than  those  enforced  by 
Great  Britain ;  but,  by  the  treaty  made  in  1778  with  the  United 
States,  France  had  iweded  from  the  terms  of  the  Ordinance  of  1681, 
and  had,  subject  to  certain  practical  restrictions,  adopted  the  rule 
that  free  ships  make  free  goods  ^,  and  had  moreover  issued  an  ordin- 
ance extending  the  benefit  of  this  stipulation  to  all  neutral  powers. 
The  factor  of  chief  importance,  however,  was  not  the  paper  declara- 
tions of  any  of  the  powers  engaged,  but  the  fact  that  the  maritime 
superiority  of  England  enabled  her  to  enforce  her  views  with  more 
vigour  than  her  opponents.  The  theory  might  be  the  same  on  both 
sides,  but  it  was  the  practical  application  of  it  that  was  felt. 

Sir  James  Harris,  the  British  Ambassador  at  the  Russian  Court, 
was  endeavouring  to  bring  about  an  alliance  between  the  two 
countries,  and  was  supported  by  Potemkin,  then  the  chief  fevourite 
of  the  Empress.  Panin,  the  Chancellor  of  the  Empire  and  the  rival 
of  Potemkin,  backed  by  the  influence  of  Frederick  of  Plrussia,  pro- 
duced a  counter  scheme  calculated  to  benefit  Russian  commerce, 
and  at  the  same  time  to  enable  Catherine  to  pose  as  the  protectress 
of  the  North.  The  arguments  of  Panin  and  the  influence  of  Frederick 

'  Wheaton,  op.  clt.,  p.  394. 
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prevailed,  and  on  February  26,  1780,  the  circular  declaration  was 
signed  embodying  the  following  rules : — 

I.  All  neutral  vessels  may  freely  navigate  from  port  to  port,  and 
on  the  coasts  of  nations  at  war. 

a.  Goods  belonging  to  belligerents  shall  be  free  in  neutral  vessels, 
except  contraband  articles. 

3.  Contraband  articles  ai-e  defined  by  reference  to  the  treaty  of 
1766  between  England  and  Russia.  They  are  thereby  confined  to 
munitions  of  war,  and  are  enumerated  as  '  canons,  mortiers,  armes  « 
&  feu,  pistolets,  grenades,  boulets,  balles,  fusils,  pierres-it-feu,  m^hes, 
poudre,  salpdtre,  souffire,  cuirasses,  piques,  ^p^s,  oeinturons,  poches 
i,  cartouche,  selles  et  brides,  au  deUi.  de  la  quantity  qui  peut  Stre 
n^essaire  pour  Tusage  du  vaisseau,  etc.^  * 

4.  To  determine  the  nature  of  a  blockaded  port  there  must  be 
present  a  sufficient  naval  force  to  make  the  attempt  to  enter 
evidently  dangerous. 

The  declaration  was  accepted  with  enthusiasm  by  France  and 
Spain,  by  all  the  Northern  Powers,  in  &ct  by  all  Europe.  The 
English  ministry,  placed  in  a  position  of  great  danger,  returned  an 
answer  framed  with  the  utmost  politeness  but  committing  them  to 
nothing,  and  the  complete  assertion  of  their  principles  was  allowed 
to  slumber  until  a  more  convenient  season.  The  smaller  neutral 
nations,  particularly  Denmark,  adhered  to  the  principles  of  the 
armed  neutrality  with  scrupulous  consistency,  but  so  far  as  the 
Great  Powers  were  concerned  the  declaration  proved  one  of  small 
immediate  importance,  for  they  all  scattered  its  rules  to  the  four 
winds  as  soon  as  it  appeared  to  be  to  their  interests  to  do  so.  Some 
of  its  principles  were  adopted  in  the  Convention  of  St  Petersburg 
signed  after  the  second  armed  neutrality,  and  others  of  its  main 
doctrines  were  ultimately  acknowledged  by  the  Declaration  of  Paris 
in  1856. 

H.  J.  Randall. 

{To  be  continued) 
1  Wheaton,  op.  cit.,  p.  998,  note  quoting  Martins,  Recueil,  tome  I,  p.  395. 
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THE  MEANING  OF  COASTING-TRADE  IN  COMMERCIAL 

TREATIES. 


AFTER  having  acquired,  in  1898  and  1899,  the  Philippines,  the 
jtjL  Hawaian  Islands,  and  the  Islands  of  Porto  Rico,  the  United 
States  of  America  has  declaied  trade  between  any  of  her  ports  and 
these  islands  to  be  coasiinff-lrade^  and  has  exclusively  reserved  it  for 
American  vessels.  Russia  has  by  Ukase  of  1897,  operating  from 
1900,  enacted  that  trade  between  any  of  her  ports  and  that  of 
Yladivostock  is  to  be  considered  as  coasting-iradej  and  therefore  to 
be  exclusively  reserved  for  Russian  vessels.  At  the  first  and  the 
second  Colonial  Conference,  held  in  London  in  1902  and  1907 
respectively,  the  question  has  been  raised  whether  Great  Britain 
would  be  justified  in  following  these  examples  set  by  America  and 
Russia,  and  in  giving  the  term  coasting-trade,  as  used  in  British 
commercial  treaties,  such  an  extension  of  definition  as  would  allow 
her  to  exclude  foreign  shipping  entirely  from  the  carrying  trade 
between  the  United  Kingdom  and  Australia,  India,  South  Africa, 
and  other  parts  of  the  Empire,  as  well  as  between  any  of  these 
parts.  It  is  therefore  of  interest  to  inquire  into  the  question  what 
is  the  meaning  of  the  term  coaiting-trade  in  International  Law 
generally  and  in  commercial  treaties  in  particular. 

IL 

In  the  endeavour  to  trace  the  meaning  of  this  term  in  commercial 
treaties  and  International  Law  no  consideration  need  be  g^ ven  to  the 
fact  that  sometimes  municipal  laws  in  making  use  of  the  term 
coasting-trade  or  cabotage  for  the  purposes  of  municipal  regulations 
as  regards  the  loading  of  vessels,  the  appointment  of  shippers,  and 
the  like,  attach  a  meaning  to  this  term  absolutely  different  from 
the  meaning  it  has  or  can  have  in  International  Law.  Thus  in 
France,  a  Statute  of  June  14, 1 854,  distinguishes  between  navigation 
an  long  cours,  an  cabotage^  and  au  homage.  Navigation  au  bomage 
comprises  voyages  within  fifteen  miles  from  the  port  where  a 
vessel  is  registered.  Navigation  au  cabotage  comprises  voyages 
beyond  fifteen  miles,  but  within  the  wide  zone  beyond  which 
navigation  au  long  cours  begins.    Again  in  France,  a  Statute  of 
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January  31,  1893,  distinguishes  between  navigation  au  long  cour%^ 
an  cabot€Lge  international^  and  au  cabotoffe  franqais.  Navigation  au 
cabotage  fran^ie  comprises  voyages  between  French  or  between 
French  and  Algerian  ports.  Navigation  au  cabotage  international 
comprises  voyages  which  are  not  such  au  cabotage  frangaie,  but  within 
the  wide  zone  beyond  which  navigation  au  long  cours  begins. 

It  is  obvious,  and  it  is  generally  recognized,  that  these  municipal 
uses  of  the  term  cabotage  or  coasting-trade  have  nothing  to  do 
with  its  international  use. 

m. 

The  original  meaning  of  coasting-trade  in  International  Law 
generally  becomes  apparent  through  its  synonym  cabotage.  This  is 
a  nautical  term^  and  means,  as  its  Spanish  origin  indicates, 
navigating  from  cape  to  cape  along  the  coast  without  going  out 
into  the  open  sea.  In  International  Law  cabotage  is  identified 
with  coasting-^ro^,  so  that  it  means  navigating  and  trading 
along  a  coast  between  the  ports  thereof.  This  is  the  original 
meaning  of  the  term  coasting-titule  in  International  Law  as  used 
in  the  universally  recognized  rule  of  the  Law  of  Nations  that 
every  littoral  State  can  exclude  foreign  merchantmen  from  the 
cabotage  within  the  maritime  belt  just  as  it  can  exclude  foreigners 
from  the  fisheries  therein.  This  rule  is  an  outcome  of  the  fact  that 
the  maritime  belt  up  to  at  least  three  miles  from  the  shore  is 
considered  a  part  of  the  territory  and  under  the  sovereignty  of  the 
littoral  State.  Such  State  is  indeed  prevented  by  International 
Law  from  prohibiting  the  peaceful  paseage  of  foreign  merchantmen 
through  its  maritime  belt  on  their  way  from  one  part  of  the  globe 
to  another,  but  it  need  not  allow  them  to  navigate  and  trade  along 
its  own  coast  from  one  port  thereof  to  another.  Cabotage  in  this 
meaning  of  coasting-trade  is  the  contrast  to  navigation  on  the  open 
sea  and  to  over-sea  carrying  trade  between  distant  parts  of  the  globe, 
and  it  has  nothing  to  do  with  the  question  of  free  trade  from  or  to 
a  port  on  the  coast  to  or  from  a  port  abroad.  This  question  is  a 
matter  of  commercial  policy.  International  Law  has  in  the  past 
never  prevented,  and  does  not  at  present  prevent,  a  State — apart  from 
arrangements  by  commercial  treaties— from  restricting  the  export 
from  or  the  import  to  its  ports  to  vessels  of  its  subjects,  or  from 
allowing  such  export  and  import  under  certain  conditions  only. 

IV. 

But  is  this  original  meaning  of  coasting-trade  in  International 
Law  identical  with  its  meaning  according  to  such  commercial 
treaties  as  stipulate  that  the  coasting-trade  of  each  party  should  be 
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reserved  for  vessels  of  its  own  subjects  or  should  be  open  to  each 
other's  subjects  1  The  question  whettier  the  term  coasting-trade  as 
used  in  commercial  treaties  could  mean  anything  else  but  navigation 
and  trading  from  one  port  to  another  of  the  same  coast  of  a  countiy 
could  never  have  arisen  but  for  two  facts.  There  are,  first,  some 
littoral  States  which  have  more  than  one  stretch  of  coast,  such  as 
France,  for  instance,  with  one  stretch  of  coast  in  the  Mediterranean 
and  another  in  the  Atlantic  Ocean.  And  there  are,  secondly,  some 
countries  whose  territory  is  dismembered  and  consists  of  parts, 
which,  although  forming  a  political  and  geographical  unit,  are 
separated  by  the  sea,  as,  for  instance.  Great  Britain  in  relation  with 
Ireland,  the  Isle  of  Man,  and  the  like.  If  we  adhere  to  the  original 
meaning  of  coasting-trade,  we  have  to  distinguish  a  coasting-trade 
along  each  coast  of  countries  with  more  than  one  stretch  of  coast, 
and  also  a  coasting-trade  along  each  coast  of  each  part  of  a  dis- 
membered territory.  Trade  between  Marseilles  and  Nice,  between 
Calais  and  Havre,  between  London  and  Liverpool,  and  between 
Dublin  and  Belfast  would  then  be  coasting-trade,  but  not  trade 
between  Marseilles  and  Havre,  and  between  London  and  Dublin. 

If  we  look  at  the  practice  of  the  countries  concerned  the  con- 
clusion is  inevitable  that  the  original  meaning  of  coasting-trade  has 
been  considerably  stretched  and  extended.  There  is,  indeed,  an 
instance  which  shows  that  the  original  meaning  of  the  term  has 
been  retained,  for  Russia  formerly — see  Ukase  of  July  i,  1845, 
concerning  cabotage  and  rights  of  importation — ^heldto  the  original 
meaning  by  enacting :  *  Cabotage,  that  is,  the  carriage  of  goods 
from  one  Eussian  port  to  another  siiuated  within  the  %ame  ^ea,  con- 
tinues to  be  exclusively  reserved  for  Russian  subjects  and  vessels 
sailing  under  the  Russian  flag.'  But  more  instances  can  be  given 
which  show  an  extension  of  the  original  meaning  so  that 
coasting-trade  or  cabotage  include  navigation  and  trade  between 
two  ports  of  the  same  territory  whether  they  are  on  the  same  coast 
of  the  territory  concerned  or  on  different  coasts  thereof. 

Thus  France  distinguishes  between  cabotage  j)elit  and  ^rand ; 
where^  petit  cabotage  is  coasting-trade  between  ports  in  the  same 
sea,  ffraud  cabotage  is  coasting-trade  between  a  French  port  situated 
in  the  Atlantic  Ocean  and  a  French  port  situated  in  ^e  Mediter- 
ranean, and — according  to  a  Statute  of  September  21,  1793 — ^^ 
grand  and  petit  cabotage  are  exclusively  reserved  for  French 
vessels. 

Thus,  further,  the  United  States  of  America  has  always  considered 
trade  between  one  of  her  ports  in  the  Atlantic  Ocean  and  one  in 
the  Pacific  to  be  coasting-trade,  and  has  exclusively  reserved  it  for 
vessels  of  her  own  subjects.    She  considers  such  trade  coasting-trade 
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even  when  the  carriage  takes  place  not  exclusively  by  sea  around 
Cape  Horn,  but  partly  by  sea  and  partly  by  Iwd  through  the 
Istiimus  of  Panama. 

Oreat  Britain  has  taken  up  a  similar  attitude.  Section  2  of  the 
Navigation  Act  of  1849  (^^  &  ^3  ^^<^t*  <^«  ^9)  enacted  'that  no 
goods  or  passengers  shall  be  carried  coastwise  from  one  part  of  the 
United  Kingdom  to  another,  or  from  the'Isle  of  Man  to  the  United 
Kingdom,  except  in  British  ships,'  and  declared  thereby  trade 
between  a  port  of  England  or  Scotland  to  a  port  of  Ireland  or  the 
Isle  of  Man  to  be  coasting-trade  exclusively  reserved  for  British 
ships  in  spite  of  the  fact  that  the  open  sea  flows  between  these 
ports.  And  although  the  Navigation  Act  of  1849  ^  ^^  longer  in 
force,  and  this  country  does  now  admit  foreign  ships  to  its  coasting- 
trade,  it  nevertheless  still  considers  all  trade  between  one  port  of 
the  United  Kingdom  and  another  to  be  coasting-trade,  as  becomes 
apparent  from  Section  140  of  the  Customs  Laws  Consolidation  Act 
of  July  24,  1876  (39  &  40  Vict,  c  36). 

Again,  Germany  declared  by  a  Statute  of  May  23, 1881,  coasting- 
trade  to  be  trade  between  any  two  German  ports,  and  reserved  it 
for  German  vessels,  although  vessels  of  such  States  can  be  admitted 
as  admit  on  their  part  German  vessels  to  their  own  coasting-trade. 
Thus  trade  between  Koenigsberg  in  the  Baltic  and  Hamburg  in  the 
North  Sea  is  coasting-trade. 

These  instances  are  sufficient  to  demonstrate  that  an  extension  of 
the  original  meaning  of  coasting-trade  has  really  taken  place  and 
has  found  general  recognition.  A  multitude  of  commercial  treaties 
has  been  concluded  between  such  countries  as  established  that 
extension  of  meaning  and  others,  and  these  commercial  treaties 
no  doubt  make  use  of  the  term  coasting- trade  in  this  its  extended 
meaning.  It  must,  therefore,  be  maintained  that  coasting-trade  or 
clibotage  a«  used  in  commercial  treaties  has  acquired  the  following 
meaning :  Seortrade  between  any  two  ports  of  the  same  country  whether 
on  the  same  coast  or  different  coasts^  provided  always  that  the  different 
coasts  are  all  of  them  the  coasts  of  one  and  the  same  country  as  apolitical 
and  geographical  unit  in  contradistinction  to  the  coasts  of  Colonial 
dependencies  cf  such  country. 

V. 

In  spite  of  the  established  extension  of  the  term  coasjting-trade, 
it  did  not  include  Colonial  trade,  and  it  remained  restricted  to  trade 
between  two  ports  of  a  country  as  apolitical  and  geographical  unit« 
although  such  ports  might  be  situated  on  different  coasts.  This 
becomes  clearly  apparent  from  International  documents  as  well  as 
from  municipal  Statutes. 

VOL.  XXIV.  z 
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Instances  of  the  former  are  the  Russian  Declaration  of  Fefamary 
a8,  1780,  which  established  the  First  Armed  NeutraUty,  and  the 
Maritime  Convention  of  Si  Petersbuig  of  June  17, 1801,  between 
Russia  and  Oreat  Britain.  England  by  the  so-called  rule  of  1756 
had  pronounced  the  principle  that  the  commerce  of  neutrals  should 
in  time  of  war  be  restricted  within  the  same  limits  as  in  time  of 
peace,  and  that  consequently  such  countries  as  reserved  in  time 
of  peace  their  cabotage  and  Colonial  trade  for  vessels  of  their  own 
subjects  could  not  in  time  of  war  throw  open  such  trade  to  vessels 
of  neutrals.  The  first  principle  of  the  First  Armed  Neutrality  oon* 
tested  this  rule  of  1756,  pronouncing:  Que  let  vaisteaux  neutres puMseiU 
lULvigtier  libremefU  de  port  en  port  et  w>r  lei  eStei  dee  natione  en  guerre^ 
and  Article  III,  No.  i,  of  the  quoted  Maritime  Convention  stipulated 
the  same  rule  as  between  Russia  and  England.  Now  the  fact  that 
here  is  stipulated  freedom  of  navigation  from  port  to  port  of  a 
belligerent  besides  navigation  eur  lee  cStee  would  clearly  indicate 
the  conviction  that  there  is  a  difference  between  the  two.  And  the 
difference  is  that  navigation  eu/r  lea  eotee  is  coasting-trade  or  cabotage, 
whereas  navigation  from  port  to  port  embraces  the  Colonial  trade. 

An  instance  of  Municipal  Statutes  is  Section  736  of  the  Merchant 
Shipping  Act^  1894  (57  &  58  Vict  c.  60),  which,  repeating  a 
provision  of  repealed  Statutes,  enacts  :— 

'The  legislature  of  a  British  possession  niay,  b^  any  Act  or 
Ordinance,  regulate  the  coasting-trade  of  that  ^British  possession, 
subject  in  every  case  to  the  following  conditions :  (a)  .  .  •  (i)  .  4  . 
(c)  Where  by  treaty  made  before  the  passing  of  the  Merchant 
Shipping  (Colonial)  Act,  1869  (that  is  to  sajr,  before  the  thirteenth 
day  of  May,  eighteen  hundred  and  sixty-nine),  Her  Majesty  has 
agreed  to  pant  to  any  ships  of  any  foreign  state  any  rights  and 
privileges  m  respect  of  the  coasting-trade  of  any  British  possession, 
those  n^ts  and  privileges  shall  te  enjoyed  by  those  ships  for  so 
long  as  Her  Majesty  has  already  agreed  or  may  hereafter  agree  to 
grant  the  same,  anything  in  the  Act  or  Ordinance  to  the  contrary 
notwithstanding.' 

This  distinction  between  the  coasting-trade  of  the  different 
British  possessions  is  sufficient  to  indicate  that  in  the  eye  of  the 
legislator  coasting-trade  of  a  British  possession  is  trade  along  the 
coast  of  the  possession  concerned  in  contradistinction  to  overnsea- 
trade  between  a  port  of  the  mother^country  and  a  port  of  a 
possession* 

In  this  respect  it  is  likewise  of  value  to  draw  attention  to 
a  French  Statute  of  April  2,  1889.  Whereas  a  Statute  of  April  9, 
]  866,  had  thrown  open  the  trade  between  France  and  Algeria  to 
vessels  of  all  nations.  Article  i  of  the  Statute  of  April  2,  1889, 
enacts :   Za  navigation  enire  la  France  et  VAlgirie  ne  pourra  eeffectuer 
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qtie  90U8  pavilion  frangaU^  This  French  Statute  does  not^  as  is 
frequently  maintained,  declare  the  trade  between  France  and 
Algeria  to  be  coasting-trade,  but  it  nevertheless  reserves  such 
trade  exclusively  for  French  vessels*  The  French  Government,  in 
bringing  the  bill  before  the  French  Parliament,  explained  that  the 
Statute  could  not  come  into  force  before  Februaiy  i,  1892,  because 
Art.  2  of  the  treaty  with  Belgium  of  May  14, 1882,  and  Art.  2t 
of  the  treaty  with  Spain  of  February  6,  1882 — both  treaties  to 
expire  on  February  i,  1892 — stipulated  the  same  treatment  for 
Belgian  and  Spanish  as  for  French  vessels,  cabotage  excepted.  It  is 
quite  apparent  that,  if  France  had  declared  trade  between  French 
and  A^erian  ports  to  be  coasting-trade  in  the  meaning  of  her 
commercial  treaties,  the  expiration  of  the  treaties  with  Belgium 
and  Spain  need  not  have  been  awaited  for  putting  the  law  of 
April  2,  1889,  into  force. 

VL 

The  distinction  between  coasting-trade  even  in  its  extended 
meaning  and  Colonial  trade  remained  unshaken  throughout  the 
nineteenth  century  up  to  1898  and  1899,  when  the  United  States 
of  America  declared  trade  between  her  x)orts  and  those  of  Porto 
Rico,  the  Philippines,  and  the  Hawaian  Islands  to  be  coasting-trade, 
and  consequently  reserved  it  exclusively  for  American  vessels.  On 
the  other  hand,  Uie  fact  that  Russia  by  Ukase  of  1 897,  operating  from 
1900,  has  enacted  that  trade  between  any  of  her  ports,  on  whatever 
coast  they  are  situated,  is  considered  to  be  coasting-trade  and 
reserved  for  Russian  vessels,  does  not  extend  the  meaning  of  the 
term  coasting-trade  beyond  the  scope  it  attained  during  the  last 
two  centuries.  Russia,  although  her  territory  extends  over  different 
parts  of  the  globe,  is  a  political  and  geograpMcal  unit,  and  there  is 
one  stretch  of  territory  only  between  St.  Petersburg  and  Yladi- 
vostock.  America  is,  therefore,  the  only  country  as  yet  which  has 
given  to  the  term  coasting-trade  such  a  meaning  as  to  include  the 
whole  of  the  trade  of  a  country  with  its  Colonial  dependencies. 
Now  it  has  already  been  mentioned  that  the  United  States  has  in 
her  commercial  treaties  stipulated  the  exclusion  of  foreign  vessels 
from  the  American  coasting-trade.  Article  10  of  the  xsommercial 
treaty  of  November  22,  1 894,  between  the  United  States  and  Japan^ 
furnishes  an  example  of  this  American  commercial  policy.  And 
the  question  therefore  arises  whether  the  United  States  could 
without  violating  the  treaty  rights  of  the  other  contracting  parties 
to  her  commercial  treaties  extend  the  meaning  of  the  term  coasting- 
trade  to  such  a  width  as  to  include  trade  between  her  territory 
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and  that  of  the  dependencies  beyond  the  sea  acquired  by  her  in 
1898  and  1899. 

It  has  been  demonstrated  above  that  the  original  meaning  of 
coasting-trade  in  International  Law  has  been  considerably  stretched 
and  extended  and  now  designates  trade  between  any  two  ports  of 
the  same  country  as  a  political  and  geographical  unit.  It  is 
obyious  that  the  term  coasting-trade  cannot  stand  any  further 
stretching  and  extension  without  losing  altogether  its  typical 
meaning  as  a  synonym  of  cabotage.  Definitions  and  conceptions 
are,  like  anything  else,  to  a  certain  extent  flexible  and  elastic.  In 
the  general  development  of  things  and  affairs  they  naturally  have 
to  undergo  extensions  and  restrictions  according  to  the  always 
changing  circumstances  and  conditions  in  the  life  of  individuals 
and  nations.  But  there  is  a  limit  beyond  which  extension  cannot 
be  carried  without  completely  destroying  the  very  definition  and 
conception  concerned,  just  as  the  attempt  to  stretch  an  elastic  band 
beyond  a  certain  limit  tears  it  to  piecea  There  has  always  been 
a  distinction  between  coasting-trade  and  Colonial  trade.  Should 
the  requirement  be  dropped  that  the  country  between  the  ports  of 
which  trade  is  called  coasting-trade  must  be  a  political  and  geo- 
graphical unit,  the  distinction  between  coasting-trade  and  Colonial 
trade  would  become  void.  The  latest  American  extension  of  the 
meaning  of  coasting-trade  is  therefore  inadmissible  and  comprises 
a  violation  of  the  treaty  rights  of  the  parties  which  have  concduded 
such  commercial*  treaties  with  the  United  States  as  stipulate 
freedom  of  trading,  coasting-trade  excepted.  I  do  not  know 
whether  any  of  these  parties  has  raised  a  protest^  but  however  that 
may  be,  the  United  States  adheres  to  her  interpretation,  and  there 
is  no  sign  that  she  will  in  the  future  alter  her  attitude.  Under 
these  circumstances  all  those  States  which  now  conclude  conmiercial 
treaties  with  her  will  have  to  accept  that  construction  upon  the 
meaning  of  coasting-trade  which  it  has  pleased  her  since  1 898  to  apply* 
And  should  other  countries  follow  the  American  lead  and  apply  the 
term  coasting-trade  indiscriminately  for  trade  along  their  coasts  and 
for  their  Colimial  trade^  the  meaning  of  the  word  would  then  become 
trade  between  any  two  ports  which  are  under  the  sovereignty  of 
the  same  power,  and  it  would  then,  as  pointed  out  above,  be  no 
longer  synonymous  with  cabotage. 

L.  Oppenheim. 
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[Short  notices  do  not  necessarily  exclude  ftiller  review  hereafter.] 


Tie  Law%  of  England.  By  the  Right-  Honourable  the  Eael  of  Hals- 
bury  and  other  lawyers.  In  about  20  volumes  (25^.  net  per 
volume  in  cloth).  Vol.  II :  Bankruptcy  to  Bills  of  Exchange. 
London  :  Butterworth  &  Co.  1908.  La.  8vo.  clviii  and  580  pp. 
(besides  index). 

Thbsb  are  only  four  treatises  in  this  volume^  namely  those  on  Bank- 
ruptcy and  lasolvency;  Barristers;  Bastardy;  and  Bills  of  Exchange, 
Promissory  Notes,  and  Negotiable  Instruments.  But  of  course  there  are 
numerous  other  headings  with  cross-references.  The  subject  of  Bank^ 
ruptcy  and  Insolvency  is  dealt  with  by  Mr.  M.  Muir  Mackenzie  (an 
Official  Referee,  and  Chairman  of  the  Committee  on  Bankruptcy  Law, 
and  previously  a  well-known  expert  in  bankruptcy  law  and  procedure) 
and  Mr.  £.  H.  Tindal  Atkinson,  who  have  been  assisted  by  Mr.  G.  W. 
Chapman  (Official  Receiver  in  Bankruptcy),  Mr.  Ringwood  (who  had 
previously  written  on  the  subject),  Mr.  A.  Romer  Macklin  (who  has 
assisted  in  Lord  Justice  Vaughan  Williams's  book  on  bankruptcy),  and 
some  others.  This  treatise  occupies  603  numbered  paragraphs,  and  is 
well  arranged.  It  appears  to  be  a  complete  statement  of  bankruptcy 
law  and  practice,  and  comprises  the  law  relating  to  Compositions  and 
Arrangements  apart  from  the  Bankruptcy  Acts,  and  also  the  Debtors 
Acts,  with  the  decisions  thereon. 

For  the  law  as  to  Banns,  Baptism,  Barbed  Wire,  Baronets,  and  other 
matters,  we  must  wait  until  later  volumes  appear.  The  title  '  Barristers ' 
is  ably  done  by  Mr.  H.  C.  A.  Bingley  (Secretary  to  the  General  Council 
of  the  Bar)  and  Mr.  J.  R.  V.  Marchant.  There  is  a  preliminary  note  to 
this  treatise  calling  attention  to  the  fact  that  statements  therein  as  to  the 
practice  and  the  rules  and  regulations  of  the  profession  are  *  statements 
of  matters  of  etiquette  only,  and  are  not  rules  of  law  or  binding  as  such.' 
The  article  does  nevertheless  contain  many  statements  which  are  state- 
ments of  law,  e.  g.  those  with  reference  to  counsel's  authority  to  bind  his 
client. 

Sir  Albert  de  Rutzen  (Chief  Magistrate  of  the  Metropolis)  and  Mr.  A.  W. 
Baker  Welford  are  responsible  for  the  treatise  on  Bastardy.  The  subject 
of  legitimacy  is  an  interesting  one,  and  is  dealt  vrith  in  a  most  able 
manner.  The  article  concludes  with  a  statement  of  the  practice  in 
affiliation  proceedings. 

The  article  on  Bills  of  Exchange  and  other  Negotiable  Instruments  is 
by  Mr.  Kenneth  E.  Chalmers,  and  revised  by  Sir  Mackenzie  Dalzell 
Chalmers  (late  Permanent  Under-Secretary  to  the  Home  Office),  whose 
previous  works  on  the  law  as  to  negotiable  instruments  are  well  known. 
The  part  of  this  treatise  which  relates  to  stamp  duties  is  by  Mi:.  F. 
Washington  Kingdon    (of  the  Inland  Revenue  Department),  and  his* 
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name  is  a  sufficient  guarantee  that  his  part  of  the  treatise  is  correct. 
On  the  other  hand,  a  Somerset  House  official  is  not  to  be  expected  to 
point  out  loopholes  in  the  stamp  laws  which  are  interesting  to  the 
profession. 

The  second  volume  of  the  Laws  of  England  is  quite  up  to  the  standard 
of  the  first.  F.  E. 


Civil  Proceedings  by  and  against  the  Crown.  By  George  Stuart 
BoBEBTSON.  London :  Stevens  &  Sons,  Lim.  1908.  La.  8vo. 
czxx  and  933  pp.    (£1  i8#.) 

Ik  writing  a  work  on  Crown  Practice  in  Civil  Suits,  the  author  has 
rendered  a  great  service  to  those  members  of  the  legal  profession  who  have 
occasion  to  engage  in  litigation  for  or  agaiust  the  Crown.  Until  the  present 
work  appeared,  it  may  safely  be  said  that  no  legal  subject  possessing 
a  recognized  and  defined  existence  was  so  difficult  to  investigate  as  these 
suits.  The  older  textbooks  on  the  subject,  Manning  (1826),  Fowler  (1827), 
and  Chitty  (1820),  have  been  long  out  of  date.  The  Crown  Suits  Act  1865, 
and  many  kindred  statutes,  as  well  as  the  Chancery  Consolidated  Orders 
i860,  the  Exchequer  Rules  1860-6,  and  some  of  the  present  Supreme 
Court  Rules,  have  effected  great  changes;  and  these,  together  with  the 
creation  of  several  fresh  departments  of  government,  have  made  the  present 
work  a  much  needed  and  welcome  addition  to  the  law  library.  Cause  of 
Action,  venue,  rules  and  mode  of  pleading,  costs,  &c.,  all  present  singulari- 
ties and  obscurities  which  have  hitherto  plunged  the  legal  practitioner 
into  doubt  and  coafusion.  The  present  work  goes  far  to  simplify  and 
elucidate  all  such  matters,  dealing  with  the  whole  subject  in  a  comprehen- 
sive and  convenient  manner,  as  a  practical  guide  to  the  law  upon  the 
subject  as  it  exists  at  the  present  day. 

Mr.  Robertson's  book  shows  up  the  many  pitfalls  and  obstacles  which 
the  present  law  places  in  the  path  of  persons  who  may  become  involved 
in  litigation  with  the  Crown.  The  Crown  is  indeed  as  well  shielded  as  it 
could  be  by  a  stringent  code  of  droit  administratify  with  this  difference, 
that  in  a  country  like  France,  where  the  latter  exists,  lawyers  can  ascertain 
the  exact  rights  and  privileges  of  the  State,  whilst  in  England,  under  the 
present  system,  the  immunities  of  the  Crown  have  to  be  discovered  at  the 
hazard  of  expensive  litigation. 

It  is  not  encouraging  to  litigate  with  the  Crown  in  proceedings  at  law 
upon  a  question  of  principle  or  a  matter  of  small  financial  value,  when 
the  Crown  is  not  bound  to  pay  costs  if  the  subject  wins  {L.  A.  v.  HamiUon 
(1852)  I  Macq.  46,  55).  In  equity  the  rule  is  not  completely  applicable 
(A.  0,  V.  Earl  of  Aahbumham  (1823)  i  Sim  &  S.  394,  397).  Where,  too, 
the  Crown  proceeds  against  a  subject  the  latter  cannot  counterclaim  as  of 
right,  but  must  proceed  separately  by  Petition  of  Right,  and  a  similar 
disability  also  occurs  under  the  Admiralty  Suits  Act  1866  (see  Yeoman 
V.  Yeoman  [1904]  2  K.  B.  429).  These  privileges  of  the  Crown  have  been 
modified  here  and  there  by  statute,  or  as  matter  of  grace  by  the  Crown 
itself.  In  tracing  all  these  changes  Mr.  Robertson's  work  will  be  of  the 
greatest  service  to  practitioners. 

Not  the  least  useful  is  the  information  giYen-paseim  as  to  the  gratuitous 
ameliorative  concessions  which  the  Crown  frequently  makes  to  litigants, 
and  which  the  author  has  probably  learned  from  personal  experience. 

The  position  of  those  bodies  which  possess  a  public  or  quasi-public 
character,  and  are  sometimes  said  not  to  be  purely  Crown  bodies,  is  dis- 


Jniy,  1908.]  Beviews  and  Notices^  337 

cussed  by  the  author,  who  differs  from  the  views  of  the  judges  expressed 
in  such  cases  as  In  re  Woods  Estate^  Ex  parte  Commissioners  of  Works  and 
Buildings  (1886)  31  Ch.  D.  607,  and  Graham  y.  His  Majest^s  Commissioners 
of  FfMie  Works  and  Buildings  [1901]  2  K.  B.  781,  as  to  the  liability  of 
such  bodies  to  be  sued  by  the  ordinary  procedure  and  to  pay  costs. 
Mr.  Robertson  does  not  agree  that  these  bodies  are  agents  of  the  Crown 
with  a  separate  corporate  existence,  but  holds  that  they  are  Crown  servants 
simply,  and,  as  such,  entitled  to  all  the  Crown  prerogatives,  save  where 
the  latter  are  expressly  limited  by  statute. 

The  learned  author  expresses  his  opinion  freely  upon  doubtful  points, 
and  it  cannot  be  said  that  he  shows  undue  partiality  towards  the  Crown 
in  so  doing.  His  opinions  are  obviously  free  from  bias,  whether  they  all 
meet  with  acceptance  or  not.  The  following  subjects  are  dealt  with  in 
the  book*  Part  /,  the  capacity  of  the  Crown  and  the  various  Departments 
of  State  to  sue  and  be  sued.  Part  11^  which  is  the  most  characteristic 
section,  deals  with  the  recovery  of  Crown  debts,  and  the  procedure  at  Law 
or  in  Equity  on  the  Revenue  side  of  the  King's  Bench  Division.  These 
remedies  are  the  peculiar  privilege  of  the  Crown.  Whether,  in  explaining 
the  procedure  by  English  Information,  the  alphabetical  arrangement  is  the 
best  mode  of  simplifying  the  subject,  or  whether  the  subject  might  not 
have  been  more  advantageously  treated  in  natural  sequence,  following  the 
procedure  through  step  by  step,  may  perhaps  be  open  to  doubt.  However 
that  may  be,  the  information  is  all  given  in  a  very  lucid  style,  and  can  be 
readily  followed.  Part  III  deals  with  Petitions  of  Right  and  contains 
a  variety  of  useful  precedents.  The  learned  author  holds,  in  company 
with  Mr.  Clode  (see  Clode's  Petition  of  Right,  p.  165),  that  a  subject  is  not 
absolutely  entitled  to  a  fiat  for  his  Petition  of  Right  even  where  he  has 
a  good  contractual  claim,  but  considers  that  it  may  be  refused  at  the  will 
of  the  Sovereign.  The  judicial  authorities  upon  this  question  show  some 
divergence  of  opinion.  See  In  re  Nathan  (1884)  12  Q.  B.  D.  461,  per 
BowenL.  J. ;  and  Tobin  v.  /?.(i863)  14  C.B.  N.S.,per  Erie  C.J.  at  p.  221. 
It  is  more  than  doubtful,  however,  whether  such  a  thing  as  the  caprice  of 
the  Sovereign  has  any  place  in  the  laws  of  our  constitution.  The  rule 
that  the  King  can  do  no  wrong,  referred  to  by  the  learned  author,  means 
only  that  the  King  is  personally  immune  from  all  process  of  law.  Certainly 
the  Crown  is  bound  by  many  Acts  of  Parliament  which  it  would  be  a  legal 
wrong  to  disobey.  But,  as  there  is  no  remedy  for  a  breach  by  the  Sovereign 
of  a  statute,  so  there  may  be  and  probably  is  no  known  legal  remedy 
for  a  capricious  refusal  on  the  part  of  the  Crown  to  issue  a  fiat  for  a 
Petition  of  Right  in  a  suit&ble  case.  A  political  one  against  the  Crown's 
advisers  there  must  be,  and  it  seems  that  the  responsible  officer  is  the 
Attorney-General  (per  Bowen  L.  J.  12  Q.  B.  D.  at  p.  479). 

Part  IV  deals  with  Escheat  and  sets  out  the  mode  of  procedure  on 
Inquisition  and  Traverse.  Part  V  relates  to  litigious  proceedings  in 
which  the  Crown  takes  part  either  as  parens  patriae  or  in  other  similar 
capacities  arising  out  of  the  various  status  of  the  Sovereign  as  Head  of  his 
realm  and  people. 

Part  VI  is  exceedingly  useful.  It  deals  with  the  various  singularities 
of  practice  and  procedure  wherein  the  Crown  is  treated  differently  from 
the  subject,  and  bears  reference  both  to  proceedings  by  English  <and  Latin 
Information  and  to  proceedings  under  the  ordinary  jurisdiction  of  the 
Courts. 

Part  VII  expounds  the  principles  concerning  the  immunity  of  the 
Sovereign  and  the  liability  of  Crown  servants.  W.  W.  L. 
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A  Practical  Exposition  cf  the  Principles  of  Equity,  illuBtrated  by  the 
leading  decisions  thereon.  By  H.  Arthur  Smith.  Fourth 
Edition.  London:  Stevens  &  Sons,  Lim.  1908.  La.  8vo. 
Ixvii  and  871  pp.     [2U.) 

In  a  book  intended,  primarily  at  any  rate,  for  students  lalse  doctrine 
should  be  avoided,  so  far  as  is  possible,  for  early  impressions  are  notori- 
*  ously  the  most  firmly  fixed ;  yet  here  nearly  two  pages  are  devoted  to  the 
subject  of  unilateral  mistake,  and  the  conclusion  is  that  unilateral  mistake 
gives  a  right  to  relief.  We  should  have  thought  that  that  heresy  had 
been  finally  eradicated  by  the  decision  of  Farwell  J.  in  May  v.  PlaU 
[1900]  I  Ch.  616.  Unilateral  mistake  may  be  set  up  in  answer  to  a 
claim  for  specific  performance,  but  specific  performance  is  an  extra- 
ordinary remedy — Scott  v.  Alvarez  [1895]  2  Ch.  603 — and  many  topics 
are  there  admissible  by  way  of  defence  which  could  not  be  raised  in 
another  form  of  procedure.  Paget  v.  Marekall  (1884)  28  Ch.  D.  255, 
cited  on  p.  228  with  the  qualification  of  ^but  see  May  v.  Plati  [1900] 
I  Ch.  61 6 ;  69  L.J.  Ch.  357 ',  was  a  case  of  fraud,  as  we  learn  from  the  latter 
case.  Again  Van  Praagh  v.  Everidge  [1903]  i  Ch.  434  was  decided  on 
the  Statute  of  Frauds,  and  illustrates,  further,  the  different  principle  that 
there  must  be  in  every  contract  a  eonmnaue  ad  idem.  Again  on  pp.  54  and  55 
we  read, '  In  order  to  effect  a  gift  of  lands,  it  is  necessary  that  the  transfer 
should  be  effected  by  deed.  A  feoffment  (unless  made  under  a  custom  by  an 
infant)  is  void  without  this  evidence.'  We  do  not  think  we  are  doing  any 
injustice  to  the  learned  author  in  asserting  that  the  passage  quoted  can  only 
be  construed  as  involving  the  position  that  an  infant  may  make  a  valid 
gift  (in  the  ordinary  sense  of  gratuitous  conveyance)  of  lands  by  feoffment, 
and  it  is  clear  that  he  cannot  do  this :  In  re  Masked  and  Goldfinch's 
Contract  [1895]  2  Ch.  525.  Then  in  the  next  passage,  *  As  to  a  gift  of 
chattels,  the  best  opinion  seems  to  be  that  it  must  either  be  perfected  by 
delivery  of  possession  or  evidenced  by  deed.'  For  this  Irons  v.  SmaU- 
piece  (1819)  2  B.  &  Aid.  551,  21  R.R.  395  is  cited.  Surely  the  question 
has  ceased  to  be  a  controverted  one  since  the  decision  of  the  Court  of 
Appeal  in  Cochrane  v.  Moore  (1890)  25  Q.  B.  D.  57,  which  confirmed 
Irons  V.  Smalljnece,  Then  again  on  p.  706,  *  It  may  be  added,  that  the 
tendency  of  modem  decisions  is  to  bind  parties  more  strictly  to  the  terms 
of  their  agreements,'  that  is  with  regard  to  time  being  of  the  essence  of 
the  contract  in  equity.  ComwaU  v.  Henson  [1900]  2  Ch.  298  in  the 
Court  of  Appeal,  and  Bruner  v.  Moore  [1904]  i  Ch.  305,  we  should  think, 
distinctly  negative  any  such  conclusion.  We  cannot  find  any  reference 
to  either  of  these  cases. 

Turning  to  another  matter,  we  cannot  express  much  admiration  of  the 
author's  method  of  introducing  the  topic  of  the  equity  of  redemption. 
Lord  Eldon,  it  is  true,  accepted,  somewhat  incautiously  as  it  seems  to  as, 
the  suggestion  made  at  the  bar  that  the  right  to  redeem  rested  upon  the 
equitable  rule  that  time  was  not  of  the  essence  of  the  contract — see  Seton 
V.  Slade  (1802)  7  Ves.  265;  6  R.  R.  124;  2  Wh.  &  T.L.C.  Eq.  475; 
but  this,  it  seems  to  us,  is  not  the  true  prindple.  In  the  first  place,  it 
is  doubtful  whether  the  rule  ever  applied  to  any  other  contracts  than 
those  relating  to  land — see  Peuter  v.  Saia  (1879)  4  C.  P.D.  239 — and 
it  cannot  be  disputed  that  there  was  an  equity  of  redemption  in  a 
mortgage  of  chattels.  In  the  next  place,  time  might  by  the  terms  of 
the  contract  be  made  essential  in  the  case  of  a  sale  of  land,  but  the  right 
to  redeem  could  not  be  fettered  in  any  way,  although  it  could  be  destroyed 
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by  a  subsequent  sale — an  equity  of  redemption  was  an  equitable  estate, 
Cadnynu  v.  Scatfe  (1737)  Atk.  603;  a  Wh.  &  T.L.C.Eq.  6— to  the 
mortgagee,  between  whom  and  the  mortgagor  no  fiduciary  relation 
existed.  The  safer  ground,  it  seems  to  us,  upon  which  to  rest  this  branch 
of  the  law  is  the  relief  granted  in  cases  of  forfeiture  where  money  afforded 
an  adequate  compensation,  Peachy  v.  DvJce  of  Someraet  (1724)  i  Stra. 
447;  2  Wh.  &  T.L.CBq.  250;  Sloman  v.  Walter  (1784)  i  Bro.  C.  C. 
418;  2  Wh.  &  T.L.C.Eq.  257.  While  on  this  topic,  we  must  express 
our  astonishment  that,  what  seems  to  us  a  typical  student's  case,  namely, 
FaweU  t.  Brodhurst  [1901]  2  Ch.  160,  should  have  been  omitted.  In 
one  or  two  instances  we  think  that  the  notes  are  unnecessarily  overburdened 
with  cases. 

We  think  we  have  by  the  aboye  instances,  taken  at  random  by  way 
of  illustration,  justified  our  refusal  to  award  unqualified  praise.  As  a 
class  textbook,  when  the  errors  can  be  pointed  out  by  the  teacher,  it  will 
be  found  more  useful  than  in  the  hands  of  the  student  who  has  not  that 
safeguard.    On  the  whole,  however,  the  good  predominates. 

A.  E.  R. 


Ro9coe^9  Digest  of  the  Law  of  Evidence  in  Criminal  Casei.  By  Heeman 
Cohen.  Thirteenth  Edition.  London:  Stevens  &  Son,  Lim., 
and  Sweet  &  Maxwell,  Lim.  1908.  8vo.  Ixviii  and  937  pp. 
(£1  lis.  6d.) 
A  BOOK  that  has  run  the  gauntlet  of  professional  criticism  for  over 
seventy  years,  and  passed  successfully  through  twelve  editions,  does  not 
seem  to  offer  much  scope  for  an  editor's  skill.  Nevertheless  Mr.  Cohen 
has  managed  to  put  into  the  latest  issue  of  this  indispensable  volume 
a  very  considerable  amount  of  able  and  judicious  work.  In  addition  to 
introductory  notes  upon  the  Definition  and  Classification  of  Crime,  he  has, 
in  the  text,  supplied  several  new  subject  sections,  added,  with  rare 
exceptions,  every  important  case  decided  since  the  last  revision,  and 
appended  the  dates,  wherever  discoverable,  to  all  the  cases  quoted.  He 
has  also  furnished  an  immense  number  of  helpful  cross-references  through- 
out the  text.  To  have  succeeded,  in  spite  of  all  this,  in  reducing  the 
bulk  of  the  work  by  some  sixty  pages,  constitutes  something  of  a  feat. 
Doubtless  some  portion  of  this  reduction  is  due  to  two  innovations  with 
which  the  average  legal  reader  will  probably  quarrel,  viz.  the  suppression 
of  the  letters  *■  R.  v.'  in  the  title  of  all  criminal  cases,  and  the  abbreviation 
of  the  familiar  but  long-drawn  *6  &  7  Will.  IV  c.  65  s.  9'  into  the 
hurried  economy  of  ^  6-7  W.  4,  65,  9 '.  Still,  with  fresh  cases  and 
statutes  ever  on  the  increase,  there  is  undoubtedly  something  to  be  said 
for  these  compressions. 

Mr.  Cohen  has  apparently  bestowed  especial  pains  upon  Part  I  of  the 
book,  which  deals  with  the  rules  of  evidence  generally,  and  which,  owing 
to  recent  statutory  and  other  changes,  has  necessitated  the  largest  amount 
of  revision.  In  this  section,  the  Criminal  Evidence  Act  of  1898,  which 
only  became  law  while  the  previous  edition  was  passing  through  the 
press,  is  now  incorporated  in  the  text  and  treated,  so  far  as  we  have  been 
able  to  test,  very  clearly  and  accurately.  The  conflict  of  judicial  decision 
as  to  the  compellability  of  a  wife  as  a  witness  against  her  husband  on 
charges  of  abduction  under  48  &  49  Vict.  c.  69.  s.  7,  is,  in  particular, 
duly  noticed  (p.  227),  although  Mr.  Cohen  abstains  from  giving  his  own 
opinion  upon  the  point.     This  question  is  of  more  importance  than  might 
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appear,  since  the  same  difficulty  is  likely  to  arise  with  respect  to  each  of  the 
other  enactments  referred  to  in  the  Schedule  to  the  Criminal  Evidence  Act» 
1898.  The  yarious  exceptions  to  the  hearsay  rule  have  also  been  subjected 
to  careful  rerision,  though  the  introductory  proposition  that '  where  there 
is  a  presumption  that  hearsay  evidence  is  true,  it  is  admissible'  (p.  23), 
conveys  rather  a  counsel  of  perfection  than  a  statement  of  actual  law. 
The  admissibility  of  complaints  in  cases  of  rape,  which  though  treated 
imder  the  general  head  of  hearsay,  Mr.  Cohen  properly  discriminates  from 
it,  has  received  much  discussion  of  late,  the  effect  of  which  is  well  sum- 
marized on  pp.  23-4,  With  regard,  however,  to  complaints  in  cases 
other  than  rape,  we  question  whether  R.  v.  Wink  and  B.  t*  Hid$d4MU^ 
where  such  evidence  was  allowed  to  be  given  on  charges  of  robbery  and 
shooting,  respectively,  should  be  retained  as  law.  The  better  opinion 
certainly  seems  to  be  that  the  admissibility  of  complaints  is  now  confined 
exclusively  to  charges  of  rape  and  related  offences  upon  women  and  girls 
{R.  V.  Otbome  [1905I  i  K.  B.  551,  558-9 ;  BeaUt/  v.  CvUingtfforth,  60  J. P. 
740  affS.  C.  A.  The  Times,  January  14,  1897).  The  statement  (p.  36)  that 
*  prima  facie,  as  a  matter  of  course,  a  confession  by  the  prisoner  is 
admissible  as  evidence  against  him ;  but  there  are  certain  grounds  which 
may  be  shown  by  him  sufficient  to  exclude  the  confession  ^  requires 
modification.  This  no  doubt  was  the  old  rule,  but  it  is  now  well  settled 
that  it  lies  upon  the  prosecution  to  establish,  and  not  upon  the  prisoner 
to  negative,  the  Toluntariness  of  a  confession  {R*  v.  Thompson  [1893] 
2  Q.  B.  1 2 ;  R.  V.  RoH,  1 8  Cox,  717).  We  notice  (pp.  1 03-4)  that  Mr.  Cohen 
doubts  the  decision  of  Lush  J.  in  R,  v.  Webb,  1 1  Cox,  133,  that  a  witness 
under  sentence  of  death  is  incompetent.  This  doubt  is  probably  correct : 
at  all  events,  it  is  confirmed  by  a  ruling  of  Harrison  J.  in  the  unreported 
case  of  R.  t.  Fitzgerald,  referred  to  in  Taylor  on  Evidence,  §  1347  noU, 
where  R.  v.  WM,  though  cited,  was  not  followed.  During  tlie  ten  years' 
interval  since  the  last  edition  a  very  considerable  mass  of  cases  has 
necessarily  accumulated  for  inclusion,  but,  after  a  fairly  exhaustive  search, 
the  only  ones  which  we  fail  to  find  are  R,  v.  Whiimar,^,  62  J.  P.  680,  711, 
R,  v.  Smith,  65  id,  426,  R.  v.  Abbott,  67  id,*  151,  and  R,  v,  Cowle^  'ji  id, 
152,  relating  to  the  subject  of  dying  declarations.  Altogether,  indeed, 
Mr.  Cohen  is  much  to  be  congratulated  on  the  success  of  his  task. 

S.  L.  P. 


Richard  Ilildebrand,  Recht  und  Sitte  auf  den  primitiveren  wirtschaft- 
lichen  Kultarstufen.  Jena:  Gustav  Fisher.  8vo.  189  pp. 
Pbofessob  Hildebbanb,  of  the  University  of  Gratz,  has  issued  a  second 
edition  of  a  book  which  produced  some  sensation  on  its  first  ap- 
pearance in  1896.  The  author  attempts  to  bring  order  into  the  rather 
disparate  material  of  early  legal  custom  by  co-ordinating  it  on  the  lines 
of  economic  development.  ^I  have  tried,'  he  says,  'to  determine  the 
origin^  the  evolutionary  sequence  and  the  connection  between  legal  in- 
stitutions and  customs  obtaining  with  different  nations  and  at  different 
times  from  the  standpoint  that  the  growth  of  economic  culture  is  the  same 
or  proceeds  according  to  a  certain  common  type  in  its  essential  features 
in  the  history  of  all  nations.'  Dargun  had  made  a  similar  attempt  a  few 
years  earlier,  and  the  idea  that  the  varieties  of  legal  development  can  be 
classified  and  to  a  certain  extent  explained  by  considerations  drawn  from 
the  main  types  of  husbandry  is  certainly  worthy  of  consideration.  It  is 
much  more  doubtful  whether  it  can  be  assumed  that  one  typical  line  of 
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deyelopment  can  be  traced  in  this  respect.  Apart  from  such  very  broad 
stages  as  those  marked  by  bunting  and  fishing,  nomad  life  and  agriculture, 
it  would  be  difficult  to  trace  an  established  continuity,  and  within  these 
broad  classes  there  aare  a  great  many  Tarieties,  dependent  on  climate, 
national  psychology,  and  political  circumstances.  To  mention  just  one 
point,  it  is  clear  that  the  doTolopment  of  the  law  of  property  and  of 
personal  condition  will  be  entirely  different  within  the  broad  class  of 
tribes  passing  from  the  nomad  stage  to  the  agricultural,  according  as  the 
tribe  in  question  leads  a  more  or  less  separate  existence  or  conquers  other 
tribes.  Of  such  disturbing  or  rather  differentiating  conditions  a  great 
many  have  to  be  noticed  in  the  history  of  primitiye  humanity. 

As  for  the  results  of  Dr.  Hildebrand's  inyestigations,  his  book,  though 
undoubtedly  containing  many  ingenious  and  xaluable  suggestions,  hardly 
does  justice  to  the  magnitude  and  complexity  of  the  task.  The  author 
himself  owns  that  sections  i  and  2,  dealing  with  hunters,  fishers,  and 
pastoral  peoples,  as  well  as  section  4,  discussing  the  rise  of  property  and 
land,  are  more  in  the  nature  of  illustrations  of  principles  than  of  a  com- 
prehensiye  discussion  of  them.  And  indeed,  though  we  may  sometimes 
sympathize  with  the  author  when  he  contradicts  dogmatic  assertions  on 
the  evolution  of  marriage,  matriarchy,  private  and  communal  property, 
it  would  be  difficult  to  regard  his  own  observations  on  the  subject  as 
more  than  casual  remarks.  Nor  is  it  necessary  to  go  very  deeply  into  the 
question  of  the  elements  of  communalism  and  individualism  in  mediaeval 
husbandry  and  law  in  order  to  see  that  its  treatment  on  pages  134-89  is 
very  slight,  and  not  redeemed  by  the  flippant  way  in  which  the  writer 
assails  any  one  with  whom  he  happens  to  disagree. 

Professor  Hildebrand  points  to  section  3  as  the  pi^ee  de  resistance  of 
his  book.  It  deals  with  Caesar's  and  Tacitus'  accounts  of  the  early 
husbandry  of  German  tribes.  The  main  idea  of  this  section  consists  in 
the  view  that  the  Germans  of  that  time  were  just  passing  from  the  stage 
of  hunting  to  that  of  primitive  agriculture,  and  that  the  use  of  arable  is 
characterized  by  the  shifting  occupation  of  roughly  cleared  ground. 
Under  these  conditions  there  can  be  no  talk  either  of  communal  or  private 
property,  but  only  of  certain  modes  of  assigning  and  protecting  possession* 
In  so  far  as  Professor  Hildebrand's  theory  goes  further  than  the  well- 
known  and  usually  received  generalizations  of  Hansen  in  regard  to  '  wilde 
Feldgras-wirtschaft,'  it  seems  somewhat  one-sided  and  exaggerated.  To 
begin  with,  apart  from  a  rather  unhappy  attempt  to  read  into  Caesar, 
B.  G.  vi.  23  a  statement  as  to  complete  absence  of  political  organization 
of  the  Teutonic  tribes  (pp.  68,  69,  73),  the  analysis  of  Caesar's  report  is 
vitiated  by  disregarding  the  features  of  artificial  military  organization 
which  are  written  large  on  the  face  of  it.  One  of  two  things,  either 
Caesar  did  not  know  what  he  was  talking  about,  and  in  this  case  it  is  not 
much  use  squeezing  definite  pronouncements  out  of  some  of  his  words  while 
rejecting  other  parts  of  his  account,  or  else,  as  seems  to  be  the  better 
opinion,  we  ought  to  take  account  of  the  military  aims  and  organization 
of  the  Suevic  *  thousands,'  described  by  him  in  the  fourth  book.  How 
far  this  peculiar  description  holds  good  for  other  German  tribes  is  a 
different  and  a  difficult  question,  but  it  ought  not  to  prevent  us  from 
noticing  the  definite  information  supplied  in  regard  to  the  Suevic  league, 
which  was  best  known  to  Caesar  and  in  closest  proximity  to  the  Roman 
border. 

Professor  Hildebrand's  commentary  on  Tacitus'  Oermania  culminates  in 
an  interesting  conjecture  in  regard  to  the  famous  c.  26 :  *  vicinis '  is  suggested 
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instead  of  'in  yioes.'  The  author  contends  that  economic  and  legal 
conditions  were  still  goTemed  at  that  time  bj  processes  of  the  clearing  of 
waste  and  of  casual  occupation.  Here  again  everjthing  seems  too  much 
on  one  plane.  K  g.  the  idea  that  while  there  is  profusion  of  land  there 
can  be  no  competition  as  to  land  cannot  be  accepted  without  considerable 
reservations.  We  need  not  refer  our  readers  to  the  history  of  rent  as 
sketched  by  Ricardo  and  modified  by  Carey  in  order  to  let  them  realize 
that  there  may  be  land  in  abundance  and  yet  pressure  on  some  plots 
particularly  attractive  in  one  or  the  other  respect— on  account  of  excep- 
tional fertility,  the  proximity  of  a  river,  &c.  Indeed,  it  is  quite  incon- 
ceivable that  the  whole  state  of  economic  affairs  on  the  right  bank  of  the 
Rhine  after  the  firm  establishment  of  the  Roman  frontier  should  have  been 
characterized  by  constant  forest  fires  and  casual  occupation  of  arable. 
The  climate  and  soil  of  the  country  were  not  suited  to  that  kind  of  life, 
and  Tacitus  himself  draws  distinctions  in  this  respect  between  the  nomad 
Sarmatians  and  the  tribes  of  Germany.  Thus  we  are  led  to  admit  that 
Tacitus'  description  points  to  the  beginnings  of  permanent  agrarian 
arrangements  and  not  merely  to  practices  of  occupation,  although,  of 
course,  there  can  be  no  question  of  using  the  term  *  property,'  in  the  rigid 
and  highly  developed  Roman  sense.  P.  ViNOOnADOFF. 


Max  Rinielen,  Schaldhaft  und  Einlager  im  Vollstreckungsverfahren 
des  altniederlandischen  und  sachsischen  Rechtes.  .  Leipzig: 
Dnncker  nnd  Hamblot.    8vo.    xvi  and  237  pp. 

This  is  an  investigation  by  a  pupil  of  Professor  H.  Brunner  in  Berlin. 
It  traces  two  interesting  forms  connected  with  the  procedure  for  the 
recovery  of  debts — the  imprisonment  of  the  debtor  and  the  arrest  of 
debtors  and  sureties  (Einlager).  The  material  used  has  been  drawn  from 
the  domain  of  Prankish  custom  as  applied  in  the  Netherlands  and  from 
that  of  the  Saxon  provinces.  The  sources  studied  fall  within  the  epoch 
preceding  the  reception  of  Roman  law.  A  curious  contrast  is  discovered 
in  the  use  of  imprisonment  for  debt  between  Prankish  and  Scandinavian 
law :  the  first  considers  it  as  a  consequence  of  the  refusal  of  the  defendant 
to  satisfy  a  legal  claim — to  pay  a  fine  or  to  acquit  a  debt.  Through  his 
inability  or  unwillingness  to  satisfy  such  a  claim  the  defendant  commits 
a  denial  of  right  and  becomes  eventually  an  outlaw.  It  is  at  this  stage 
that  he  can  be  subjected  to  revenge  or  personal  constraint.  The  Scandi- 
navian procedure,  as  analysed  by  Amira  in  his  Nordgermanisches  Obli- 
gationenrecht,  starts  from  an  entirely  different  view :  the  insolvent  debtor 
as  well  as  the  man  who  is  not  able  to  pay  off  a  fine  is  given  over  into 
temporary  servitude  to  the  plaintiff  and  works  off  the  amount  of  bis 
outstanding  material  obligation.  Comparisons  with  the  Old  English 
wUe-theoWf  the  Old  Russian  Kholop  obdnyf  suggest  themselves,  and  similar 
practices  mhj  be  traced  back  into  Greek  antiquity  in  connexion  with 
the  Apollo  and  Admetus  myth  and  the  so-called  leaTOJccc/Acvos  of  Greek  law. 
The  recovery  of  debts  according  to  Saxon  custom  is  shown  to  comprise 
both  views :  rural  life  fostering  the  practice  of  servitude  in  compensation, 
while  in  towns  imprisonment  as  an  indirect  means  to  bring  pressure  on 
debtors  naturally  develops. 

The  arrest  known  as  Einlager  was  a  quaint  custom  of  forcing  a. person 
liable  to  pay  a  debt  to  stay  for  some  time  at  an  inn  or  in  a  private  bouse 
until   the  amount  be  recovered:    it  was  primarily  employed  against 
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sureties,  and  followed  in  Frankish  custom  as  a  matter  of  course,  apart 
from  any  contractual  clause  to  this  effect.  Sometimes  it  was  used  also  in 
the  case  of  the  principal  debtors  themselyes,  but  in  its  original  meaning 
it  deyeloped  out  of  the  taking  of  hostages.  The  surety  subjected  to 
Einlager  was  a  hostage^  who  by  the  delivery  of  a  small  sum,  an  '  old 
groat/  could  free  himself,  but  only  in  order  to  proceed  by  execution 
against  the  debtor  himself.  Thq  collection  of  passages  from  documents 
of  customary  law  supplied  by  Mr.  Rintelen  is  very  full,  and  their  analytical 
discussion  is  carried  out  in  a  thoroughly  satisfactory  manner.         P.  V. 


Collective  OwnersAip.    By  C.  T.  Cabb.     (Yorke  Prize  Essay,  1905.) 

Cambridge  Universitj  Press.      1907.      8vo.    xix  and  180  pp. 

{58.  net.) 

Wb  venture  to  think  that  this  book  contains  one  of  the  best  expositions 

in  existence  of  the  portion  of  the  law  of  which  it  treats.      The  authorities 

have  been  mastered  and   assimilated,  and  the  author  has  a  thorough 

knowledge  of  the  history  and  theory  of  the  subject.     The  result  is  a 

readable  and  well  arranged,  and  at  the  same  time  critical,  account  of 

the  law,  which  ought  to  be  quite  as  useful  to  the  practical  lawyer  as  to 

the  theoretical  jurist.    Altogetiier  it  is  a  worthy  addition  to  the  series  of 

Yorke  Prize  Essays. 

The  most  obvious  and  useful  forms  of  collective  ownership,  viz.,  by 
corporations  or  by  means  of  the  Trust,  were  excluded  from  the  subject 
set  for  the  essay,  and  the  author  consequently  deals  with  the  other  possible 
forms  of  such  ownership.  The  first  chapter  on  man  and  wife  is  a  very 
interesting  one.  The  title  rules  out  the  marriage  settlement  as  arising  by 
means  of  the  Trust,  and  therefore  the  relations  as  determined  by  Gonunon 
Law  only  can  be  discussed.  The  English  law  which,  until  altered  by 
statute,  gave  the  fullest  possession  of  the  wife's  lands  and  goods  to  the 
husband  is  compared  with  the  communto  bonornm  of  France  and  with 
Scots  law.  The  peculiarity  of  our  Common  Law  in  denying  the  collective 
ownership  of  the  chattels  of  man  and  wife  is  illustrated  by  Maitland's 
illuminating  suggestion  that  as  the  ecclesiastical  courts  assumed  control 
of  the  succession  to  movables,  the  Common  Law  could  only  deal  with  them 
during  the  subsistence  of  the  marriage  and  therefore  gave  absolute  power 
to  the  husband.  The  theories  of  Stobbe  as  to  the  ownership  of  husband 
and  wife  are  stated  and  criticized  in  detail— a  very  interesting  piece  of 
analysis  which  to  the  best  of  our  knowledge  can  be  found  in  no  other 
English  law  book.  Another  good  portion  of  the  same  chapter  is  the 
discussion  of  the  cases  on  the  rule  that  *  a  gift  to  a  man  and  his  wife 
and  to  a  third  person,  is  to  be  construed  as  a  gift  of  a  moiety  to  the 
husband  and  wife  and  a  moiety  to  the  third  person.'  The  author  may 
well  speak  of  the  '  nice  application  of  the  rule.'  The  spectacle  of  the 
courts  struggling  with  a  principle  which  is  a  logically  correct  deduction 
from  the  premiss  that  'husband  and  wife  are,  for  most  purposes,  one 
person,'  and  which  could  not  therefore  be  directly  abrogated,  is  an 
amusing  one.  The  injustice  of  the  rule  under  modem  conditions  seems 
to  be  felt  throughout  the  cases,  and  every  straw  that  could  indicate  an 
intention,  or  could  possibly  be  construed  into  an  indication  of  an  intention, 
that  each  should  take  separately  is  eagerly  clutched  at.  A  further  breach 
both  in  the  premiss  and  in  the  deduction  has  been  made  by  the  Married 
Woman's  Property  Acts,  and  the  whole  subject  of  this  position  of  the 
'spoilt  child  of  the  law '  needs  reconsideration  and  amendment  if  the  law 
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is  to  1)6  made  a  coherent  whole ;  for  at  present  it  is  a  sad  jumble  of 
ancient  rules  and  modern  piecemeal  attempts  to  remedy  some  of  their 
practical  inconyenienoes. 

The  succeeding  chapters  of  the  essay  deal  with  Go-heirs,  Joint  Tenants, 
Tenants  in  Common,  and  Partners ;  all  containing,  as  far  as  we  have  been 
able  to  test  them,  a  good  and  complete  account  of  the  law.  The  rights 
and  remedies  of  all  classes  of  co-owners  inUr  se  are  described  in  a  separate 
chapter,  and  nothing  could  more  clearly  bring  out  the  apparent  disfavour 
with  which  th^  law  regards  all  the  forms  of  co-ownership,  except  partner- 
ship. The  pressing  necessities  of  commerce  have  forced  the  courts  (mostly 
courts  of  equity)  to  provide  or  to  recognize  a  long  series  of  rules  for 
regulating  the  mutual  relations  of  partners,  but  co-owners  of  other 
descriptions  are  in  a  far  less  favourable  position.  The  Common  Law 
remedies  of  an  aggrieved  co-owner  are  cumbrous  and  often  ludicrously 
ineffective,  even  in  the  cases  where  they  exist  at  all,  and  the  statutory 
rights  that  have  been  added  to  them  lie  chiefly  in  the  direction  of  forcing 
a  severance  or  sale ;  that  is  to  say,  they  destroy  collective  ownership  and 
convert  it  into  several  ownership.  The  chief  exception,  again  pro  ben^icio 
commereitt  is  in  the  case  of  ships. 

The  volume  ends  with  a  very  instructive  chapter  on  communities  (other 
than  corporations)  as  owners.  It  is  largely  historical,  and  the  chief 
complaint  that  we  have  to  make  about  it  is  that  it  is  too  short.  We 
hope  that  the  author  may  see  his  way  in  the  future  to  give  us  a  more 
detailed  study  of  the  same  subject,  with  which  he  is  eminently  qualified 
to  deal.  H.  J.  R. 


A  Treatise  on  lie  Law  of  Easemenie.  By  C.  J.  Gale.  Eighth  Edition, 
by  R.  BooPE  Reeve.  London :  Sweet  &  Maxwell,  Lim.  1908. 
8vo.  xxvii  and  660  pp.  (25^.) 
Ths  position  of  an  editor  of  a  new  edition  of  a  standard  textbook  is 
not  an  easy  one.  He  is  anxious  as  far  as  possible  to  leave  the  original 
text  intact,  but  in  so  doing  he  is  likely  to  leave  the  older  cases  set  out 
at  some  length  while  more  recent  and  more  important  cases  are  only 
shortly  referred  to  or  noted  in  a  footnote.  Mr.  Roope  Reeve,  the  editor 
of  the  eighth  edition  of  Gale  on  Easements,  has  done  his  work  excellently, 
but  perhaps  with  too  great  a  respect  for  the  original  text  Thus  on  the 
difficult  subject  of  the  alteration  of  easements  by  encroachment,  eight 
pages  are  devoted  to  rather  full  statements  of  the  earlier  cases,  two  pages 
of  Mr.  Gale's  comment  and  views  follow,  and  then  at  last  the  reader 
comes  to  Tabling  v.  Jonea^  which  decided  that  Mr.  Gale^s  views  were 
erroneous.  But  it  is  better  to  err  on  the  side  of  conservatism;  a  new 
edition  is  a  different  thing  from  a  new  book. 

Since  the  publication  of  the  seventh  edition  there  have  been  two  cases 
of  great  importance:  CoUs  v.  HofM  and  Colonial  Stores  and  Hyman 
V.  Van  den  Bergh.  The  first  of  these  has  necessitated  the  rewriting  of 
the  chapter  on  light.  The  latter  was  decided  so  shortly  before  the  appear- 
ance of  the  eighth  edition  that,  although  it  is  duly  noted  wherever  it 
should  be,  the  whole  effect  of  it  is  not  considered  so  fully  as  x>€rhaps 
might  be  desirable.  These  two  cases  illustrate  the  two  different  ways  in 
which  the  Prescription  Act  has  been  construed.  In  Uyman  v.  Van  den 
Bergh  the  Act  was  construed  strictly;  the  words  were  taken  in  their 
literal  meaning,  so  that  a  right  to  light  under  the  Act  cannot  be  obtained 
without  litigation.      In   ColU  v.  Uome  and  Colonial  Starts  the  words 
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'or  that  the  right  thereto'  (namely  the  access  and  use  of  light  to  the 
building)  *  shall  be  deemed  absolute  and  indefeasible'  were  not  con- 
strued strictly,  but  taken  to  mean  the  right  to  so  much  light  as  is  sufficient 
for  the  reasonable  enjoyment  of  the  building.  Hyman  v.  Van  den  Bergh 
raises  the  question  as  to  the  way  in  which  a  claim  to  rights  of  light  should 
be  pleaded.  It  seems  to  be  necessary  now  to  plead  not  only  under  the 
Statute  but  also  to  plead  a  lost  grant  and  enjoyment  for  time  immemorial. 
This,  however,  is  a  question  which  requires  full  discussion,  especially  in 
view  of  some  of  the  observations  of  Farwell  L.  J.  in  Hyman  v.  Van  den 
Bergh. 

The  decision  in  Colls  v.  Home  and  Colonial  Stores  raises  the  question, 
which  is  ably  discussed  by  Mr.  Roope  Reeve,  whether  in  deciding  that 
the  obstruction  amounts  to  a  nuisance  the  amount  of  light  left  to  a 
plaintiff  is  to  be  taken  into  consideration.  It  seems  clear  that  in  con- 
sidering the  amount  left  regard  should  only  be  had  to  that  light  to  which 
an  indefeasible  right  has  been  acquired,  that  is  to  say,  that  light  to 
which  the  plaintiff  has  already  established  his  right  by  an  action,  and  no 
other  light,  however  long  it  has  been  enjoyed,  should  be  taken  into  con- 
sideration. 

In  view  of  the  decision  in  Be  Niehet  and  FoU's  Contract^  in  which  the 
Court  of  Appeal  have  adopted  Jessel  M.R.'s  view  that  restrictive  covenants 
are  in  the  nature  of  negative  easements,  it  would  be  well  that  the  whole 
question  of  restrictive  covenants  should  be  discussed  in  a  future  edition. 
The  analogy,  though  close,  is  in  some  respects  not  perfect,  and  there  does 
not  appear  to  have  been  any  case  in  which  a  right  to  the  benefit  of 
restrictive  covenants  has  been  set  up  by  prescription  or  lost  grant. 
Another  point  which  might  usefully  have  been  discussed  is  whether  a 
right  of  way  for  horse  carriages  includes  a  right  for  motor  vehicles.  An 
argument  might  be  founded  on  Ballard  v.  Dyson  that  it  did  not;  and 
the  question  is  interesting  and  important  at  the  present  time.  It  is 
remarkable  that  so  many  questions  connected  with  the  law  of  easements 
still  remain  undecided;  the  careful  way  in  which  doubtful  points  are 
discussed  has  given  Gale  on  Easements  its  position  as  the  standard  work 
on  the  subject,  and  the  eighth  edition  fully  maintains  the  high  standard 
of  excellence  set  by  the  earlier  editions. 


TAe  Practice  on  the  Crown  Side  of  the  King^s  Bench  Division  qf  His 

Majesty's  High  Court  of  Justice.    By  F.  H.  Short  and  P.  H. 

Mellob,  K.C.     Second  Edition.     London :  Stevens  &  Haynes. 

La.  8vo.    1  and  730  pp.    (30*.) 

Thb  second  edition  of  this  valuable  book  is  marked  by  a  change  of 

format  and  a  complete  rearrangement  of  the  contents.     The  bulk  of  it 

now  appears  in  the  form  of  a  commentary  on  the  new  Crown  OfGice 

Rules  of  1906,  the  substitution  of  which  for  the  old  Rules  rendered 

a  new  edition  of  the  work  necessary.     We  do  not  feel  altogether  sure  that 

this  arrangement  is  preferable  to  the  old  one,  but  the  authors,  with  their 

experience  of  the  subject,  must  have  been  convinced  that  It  was,  or  they 

would  not  have  set  themselves  the  task  of  recasting,  which  must  have 

involved  very  great  labour.     Continuous  dissertations  on  the  principal. 

subjects,  such  as  Mandamus,  Certiorari,  Prohibition,  Attachment,  &c., 

are  however  retained,  in  addition  to  the  notes  to  the  rules  affecting  those 

subjects,  and  these  notes,  it  should  be  observed,  sweep  into  this  book 

Mr.  Short's  separate  and  older  work  on  the  Crown  Office  Rules. 
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The  task  of  revision  and  rearrangement  seems  in  the  main,  so  far  as 
ire  have  tested  it,  to  have  been  very  well  done  and  to  have  brought  the 
book  thoroughly  up  to  date.  The  sl^itement,  however,  as  to  mandamus  to 
Government  Departments  is  not  quite  clear.  It  is  stated,  first  of  all,  that 
no  mandamus  will  lie  to  the  Lords  of  the  Admiralty,  the  Secretary  of 
State  for  War,  or  the  Commissioners  of  Customs,  and  then  it  is  stated, 
quite  correctly,  that  where  there  is  a  statutory  duty  cast  upon  servants  of 
the  Grown  to  do  a  ministerial  act,  mandamus  will  issue  in  respect  of  it. 
It  would  lie  under  such  circumstances  to  the  above-named  servants  of  the 
Crown  just  as  much  as  to  any  others.  Pro  tatUo  the  general  objection 
which  the  Crown  is  in  the  habit  of  taking  when  a  mandamus  is  sought 
against  a  Government  Department  is  unfounded,  and  it  is  almost  time 
that  the  bubble  was  pricked.  Some  other  matters  appear  to  be  too 
scantily  treated,  e.g.  the  question  of  Crown  costs  (p.  389),  and  the 
right  of  the  Grown  to  a  trial  at  bar,  and  the  method  of  applying 
for  it  (p.  298).  On  the  last-cited  page,  note  (i),  there  is  a  statement 
about  E,  V.  Lynehf  which  is  not  quite  clearly  consistent  with  that  in 
note  (5)  on  p.  297.  Wesi  Rand  Central  Odd  Mining  Co.  v.  B.  [1905] 
2  K.  B.  391,  should  have  been  added  as  the  most  recent  instance  of  a  trial 
at  bar,  though  the  fact  is  not  mentioned  in  the  report. 

H.  V.  Douglas  (p.  250)  is  reported  in  2  Dowl.  (N.S.)  416,  and  the  case 
and  this  reference  should  be  added  to  the  Table  of  Cases. 

One  minor  portion  of  the  book  seems  not  to  have  been  so  carefully  edited 
as  the  rest,  namely  the  section  on  Inquisitions  (pp.  392-7).  As  to  the 
power  of  the  Court  to  quash  inquisitions  of  escheat,  Ex  parte  Lord  Gwydir 
(4  Madd.  281,  313)  is  contrary  to  the  dictum  on  which  the  statement  in  the 
text  is  based,  and  which  appears  to  us  to  be  clearly  wrong.  A  petition  for 
leave  to  traverse  appears  to  be  still  necessary,  as  no  rules  for  traverse  have 
been  made  and  s.  3  (3)  of  the  Escheat  (Procedure)  Act,  1887,  preserves  the 
existing  practice.  This  should  have  been  noticed  also  on  p.  394,  where 
a  doubt  is  expressed  as  to  the  practice.  A  petition  was  in  fact  lodged  in 
the  last  contested  case,  R.  v.  Manning.  '  Petty  Bag  Office  Amendment 
Act,  1849'  (p.  393)  should  be  Petty  Bag  Act,  1849.  ^^  statement  as 
to  the  right  of  parties  interested  to  traverse  lunacy  inquisitions  (p.  395) 
is  too  wide,  and  a  good  many  more  authorities  should  be  cited  to  qualify 
it.  It  would  appear  that  the  Crown  can  have  a  mdiuB  inquirendum  in 
lunacy  {Ex  parte  Roberte,  3  Atk.  5,  6,  which  is  not  cited).  It  is  correctly 
stated  that  the  traverser  is  a  defendant,  though  other  authorities  might 
have  been  added  to  support  this,  and  it  should  be  added  that  a  result  of 
this  is  that  the  Crown  may  be  ordered  to  pay  or  receive  costs  under  the 
Crown  Suits  Act,  1855. 


Tie  Law  and  Practice  in  Bankruptcy.  By  the  Right  Hon.  Sir  Boland 
L.  Vaughan  Williams.  Ninth  Edition.  J3y  E.  W.  Hanseli^ 
assisted  by  A.  Romer  Machlin.  London :  Stevens  &  Sons,  Lim., 
and  Sweet  &  Maxwell,  Lim*     1908.     La.  8vo.    cvii  and  933  pp. 

(30*-) 
Whek  reviewing  the  eighth  edition  of  this  work  we  wrote :  ^  There  are 
few  textbooks,  if  any,  that  we  have  found  in  practice  more  trustworthy 
and  complete  than  this,  and  we  have  every  reason  to  think  that  the 
confidence  we  have  reposed  in  previous  editions  will  not  be  betrayed  by 
this/  During  the  last  four  years  we  have  had  the  eighth  edition  in 
constant  use  and  have  never  found  it  wanting ;  and  a  perusal  of  portions 
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of  the  new  edition  satisfies  us  that  our  confidence  will  again  not  be 
betrayed.  In  preparing  this  edition  Mr.  Hansell  appears  to  haire  used 
all  the  diligence  and  skill  in  handling  new  material  which  he  displayed 
in  editing  the  earlier  editions,  and  he  has  been  assisted  in  his  labours  by 
Mr.  A.  Romer  Macklin. 

One  of  the  most  interesting  of  the  many  cases  in  bankruptcy  that  have 
been  decided  since  1904  is  re  BuUon^ex  jparU  Haviside  [1907]  2  E.B.  180, 
in  which  the  Court  of  Appeal  decided  that  where  an  art  dealer  had  in 
his  possession  at  the  date  of  his  bankruptcy  goods  which  had  been 
entrusted  to  him  by  a  customer  to  sell  for  the  customer,  and  by  an  order 
made  in  the  bankruptcy  it  was  adjudged  that  these  goods  passed  to  the 
trustee  as  being  in  the  order  and  disposition  of  the  bankrupt  within 
the  reputed  ownership  clause,  the  customer  was  entitled  to  proYe  in  the 
bankruptcy  for  the  value  of  the  goods.  The  Master  of  the  Rolls  and 
Vaughan  Williams  L.J.  supported  their  decision  on  the  authority  of 
EoBoU  T.  Partridge  (8  T.  R.  308)  and  Edmunds  v.  WaOingford  (14 
Q.  B.  D.  8ix),  the  principle  of  which  cases  is  that  where  a  person's  goods 
are  lawfully  seized  for  another's  debt  the  owner  of  the  goods  is  entitled 
to  redeem  and  be  reimbursed  by  the  debtor  against  the  money  paid  to 
redeem  them,  and  in  the  event  of  the  goods  being  sold  to  satisfy  the  debt, 
the  owner  is  entitled  to  recover  the  value  of  them  from  the  debtor. 
This  is  one  of  the  well-known  instances  of  implied  contracts  where  the 
law  implies  a  promise  to  pay,  though,  in  fact,  there  is  none.  The 
extension  of  this  principle  to  the  case  of  the  godids  of  A  vesting  in  a 
trustee  in  bankruptcy  to  pay  ^'s  debts  (that  is,  in  effect  being  lawfully 
seized  to  pay  ^'s  debts)  is  perfectly  sound,  and  we  certainly  prefer  to 
rest  the  decision  on  this  basis  rather  than  on  that  upon  which  Buckley  L.J. 
inclined  to  rely,  namely,  that  there  was  in  the  bankruptcy  proceedings 
a  breach  of  a  contract  of  bailment  by  reason  of  the  bankrupt's 
suffering  an  act  which  prevented  him  from  performing  his  contract. 
It  is  rather  straining  the  idea  of  a  breach  of  contract  to  speak  of  a  man's 
becoming  unable  to  perform  a  contract  by  reason  of  his  bankruptcy  as 
in  itself  a  breach  of  contract.  Before  the  bankruptcy  there  had  been  no 
breach  of  contract  by  the  bankrupt  by  parting  with  tiie  goods,  or  refusing 
to  return  them,  or  by  repudiation.  The  breach,  if  any,  was  the  vesting  of 
the  property  in  the  trustee  by  the  bankruptcy. 


The  Law  relating  to  Income  Tax.  By  Arthur  Robinson.  Second 
Edition.  London:  Stevens  &  Sons,  Lim.  La.  8vo.  Ivi  and 
543  PP-    («5*-) 

Mr.  Robinson's  work  is  in  the  nature  of  an  annotated  code.  The 
sections  of  the  numerous  acts  dealing  with  income  tax  are  printed  in 
full,  and  are  arranged  in  the  order  in  which  they  would  naturally  appear 
in  a  well-drawn  consolidation  Act.  This  is  a  good,  and  indeed  the  only 
practicable,  way  of  dealing  with  such  an  intricate  subject  as  that  of  the 
income  tax.  The  notes  of  the  various  sections  are  little  more  than 
digests  of  the  decisions  upon  them,  the  facts  of  each  case  and  the 
decision  being  clearly  and  shortly  stated,  whilst  the  cases  are  grouped  in 
appropriate  classes  with  prominent  catchwords,  and  the  cases  in  each 
group  are  arranged  in  order  of  date.  The  result  is  an  ideal  book  of 
reference,  which  enables  the  practitioner  to  find  the  authorities  he  wants 
with  the  minimum  of  trouble.    The  author  does  not  attempt  to  comment 
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upon  the  statutes  or  to  deduce  general  propositions  from  the  cases.  Here 
and  there  a  few  words  of  comment  might  with  advantage  have  been 
added,  as,  for  instance,  to  explain  that  s.  34  (i)  of  the  Finance  Act, 
1894  is  in  effect  repealed  by  s.  19  (8)  of  the  Finance  Act,  1907,  s.  8  of 
the  Finance  Act,  1898  having  taken  the  place  of  the  former.  These 
sections  are  set  out  one  after  the  other  without  explanation  or  comment. 

Though  the  text  of  this  edition  has  been  carefully  brought  up  to  date, 
but  little  alteration  seems  to  have  been  made  in  the  introduction, 
which  contains  a  general  summary  of  the  law.  The  alterations  in  the 
law  have  been  inserted  rather  clumsily,  often  in  parentheses,  and  the 
statistical  information  as  to  the  amount  of  income  assessed  under  the 
various  schedules  and  so  forth  is  given  as  for  the  year  1883-4.  Some 
more  recent  statistics  might  with  advantage  have  been  either  addeid  or 
substituted.  However,  as  probably  few  readers  of  the  book  will  trouble 
themselves  to  read  the  introduction,  this  is  not  a  very  important  matter, 
and  does  little  to  detract  from  the  value  of  a  really  excellent  book  on  a 
subject  on  which  good  books  are  scarce. 


TAe  Zaw  tfNuUaneet.  By  Edmund  Oabrstt  and  Hbnrt  G.  Garkbtt. 
Third  Edition.  London:  Butterworth  &  Co.  1908.  xliii  and 
712  pp.    {2U.  net.) 

Thb  judgment  passed  on  this  work  must  differ  very  considerably  as  it 
is  r^arded,  as  a  scientific  and  literary  study  of  a  branch  of  law,  or  as 
a  practitioner's  handbook  made  useful  by  a  fairly  comprehensive  index. 
In  the  latter  class  it  must  be  held  a  useful  collection  of  the  cases,  statutes, 
and  topics  in  daily  use  in  practice.  Indeed  the  Appendix  of  Statutes 
and  the  eminently  useful  notes  suggest  that  it  has  been  the  companion 
on  the  bench  of  the  learned  magistrate  who  has  compiled  it,  and  who 
has  set  down  the  results  of  cases  argued  before  him,  and  the  citations 
there  used.  The  work  in  this  light  is  of  value  and  has  been,  on  the 
whole,  well  done. 

As  a  scientific  study  of  the  principles  at  the  root  of  that  subdivision  of 
law  which  deals  with  nuisance,  a  very  different  principle  of  valuation 
must  be  adopted.  Occasionally  the  method  of  treatment  rises  to  consider- 
able merit  even  under  this  classification,  as  in  the  enunciation  of  the  four 
propositions  at  p.  138  which  received  the  approbation  of  the  Lord  Chief 
Justice  in  Weti  v.  BriHol  Tramwayt  Co,  Ltd.t  24  Times  L.  R.  478,  and 
also  earned  a  high  tribute  from  Eekewich  J.  in  NaUandl  Telephone  Ch.  v. 
Bciker  [1893]  2  Ch.  199 ;  but  more  often,  e.  g.  pp.  175-7,  ^^®  pl<^  adopted 
is  a  mere  simple  enumeration  of  cases  in  the  manner  of  the  old  text- 
books, without  any  very  manifest  co-ordinating  principle.  The  style 
is  awkward  and  cumbrous.  Chapter  xiii  treats  of  Procedure ;  on  which 
subject  to  be  of  any  great  use  the  strictest  accuracy  must  be  observed. 
A  statement  that  an  action  in  respect  of  a  nuisance  may  be  brought  *  where 
the  damages  claimed  do  not  exceed  £50  in  the  County  Count'  is  not 
a  very  hopeful  set  off  in  the  first  sentence  thereon.  As  there  is  no  Table 
of  Statutes  we  are  not  able  certainly  to  affirm  that  3  Edw.  VU.  c.  43  is 
not  mentioned ;  at  any  rate  it  is  not  mentioned  in  connexion  with  the 
passage  cited,  on  which  it  has  a  very  important  bearing.  There  is  an 
appendix  of  thirty-nine  Acts  of  Parliament,  or  fragments  of  Acts  of 
Parliament,  e.  g.  the  Towns  Improvement  Clauses  Act,  of  which  30  sees. 
out  of  214  sees,  are  cited,  occupying  from  p.  441  to  p.  712,  and  which 
if  usefal  to  the  learned  magistrate  in  his  daily  ministrations  will  probably 
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serre  no  other  uaeful  purpose  saye  by  reason  of  an  occasional  find  in 
the  way  of  a  note,  with  very  practical  bearings.  The  care  that  might 
have  been  looked  for  in  reyision  has  not  been  exercised ;  since  we  find, 
for  example,  Bowen  t.  Peaie  in  the  margin  at  p.  158 ;  TuberoU  t.  Stampy 
both  in  the  index  of  cases  and  at  p.  146 ;  our  old  friend,  one  of  the 
landmarks  of  the  law,  Angus  t.  Dalton,  in  the  disguise  of  Angus  t.  D* Alton 
at  pp.  154,  161,  248,  and  again  in  the  index  of  cases;  AppUhy  appears 
for  Applebee  t.  Percy  at  pp.  187,  188;  AsilaU  v.  SmUhampton  for  AdaU, 
&C.J  at  p.  306 ;  both  in  text  and  margin  and  note  Bolinbroke  instead  of 
Boiingln'oke  t.  Swindon  Local  Board  at  p.  243 ;  and,  to  give  only  one 
example  and  quite  a  triyial  one  of  a  frequent  error,  and  one  often  pressed 
home  against  the  late  Mr.  J.  A.  Froude,  the  departure  fh>m  the  tpnscima 
verba  in  what  purports  to  be  a  verbal  quotation  of  Blackburn  J.  from 
'L.R.  I.H.L.C.  at  p.  112'.  These  are  but  samples  of  scores  of  errors  that 
the  most  ordinary  care  would  hare  extirpated ;  the  scribes  of  the  Tear 
Books,  indeed,  paid  no  regard  to  such  things,  but  modem  readers  of  learned 
works  expect  accuracy  eyen  in  trifles. 


Tke  Victorian  ChanceUore.  By  J.  B.  Atlat.  In  Two  Volumes. 
Vol.  II,  with  Portraits.  London:  Smith,  Elder  &  Co.  1908. 
8vo.    i-vii  + 1-465  pp. 

BiooBAPHT  is  one  of  the  many  things  of  which  Hesiod's  golden  saying 
holds  good,  that  *  the  half  is  more  than  the  whole,'  and  the  truth  is  well 
illustrated  in  this  new  Tolume  of  Mr.  Atlay's  Victorian  Chancellors.  In 
some  serener  sphere  we  may  have  time  to  read  the  Memorials  of  Lord 
Selbome — in  four  big  Yolumes — and,  perhaps,  Lord  Brougham's  Life  and 
Letters.  But  life  here  is  too  short.  In  the  meantime  Mr.  Atlay's  brief 
biographies  are  excellent.  There  are  ten  of  them — Lord  St.  Leonards, 
Lord  Granworth,  Lord  Chelmsford,  Lord  Campbell,  Lord  Westbury,  Lord 
Cairns,  Lord  Hatherley,  Lord  Selbome,  Lord  Halsbury,  and  Lord  Her- 
schell — all  extremely  interesting,  as  the  liyes  of  men  must  be  who  by 
learning  or  eloquence,  by  pre-eminent  ability  or  force  of  character,  haye 
won  their  way  to  such  a  position  as  the  woolsack.  In  seyeral  cases,  notably 
those  of  Lord  Chelmsford  and  Lord  St  Leonards,  Mr.  Atlay  has  had  access 
to  family  papers  and  has  gathered  therefrom  much  new  and  acceptable 
information.  We  find,  for  instance,  that  it  was  by  the  merest  accident 
that  Lord  Chelmsford  did  not  spend  his  life  as  a  sugar-planter  in  the 
West  Indies.  His  father  had  an  estate  situate  on  the  side  of  La  Soufn^re, 
then  supposed  to  be  an  extinct  yolcano.  On  a  sudden — April,  181 2 — the 
mountain  burst  into  yiolent  eruption,  and  when  the  yisitation  had  passed, 
not  a  yestige  of  the  paternal  estate  was  to  be  seen.  This  catastrophe 
proyed — ^paradoxically — the  foundation  of  Lord  Chelmsfotd's  fortunes, 
aided  by  his  personal  charm  and  a  pretty  wit.  Here  is  a  specimen, 
-Which  Mr.  Atlay  giyes  us,  of  the  latter.  In  a  town  on  the  Home  Circuit 
the  High  SherifiT  for  the  year,  though  a  young  man,  happened  to  be 
affected  with  a  bidbous  nose  that  *  flamed  in  the  forehead  of  the  morning 
sky.'  Somebody  in  Thesiger's  hearing  remarked  that  it  was  nothing  to 
the  nasal  organ  by  which  the  Sheriff's  father  had  been  distinguished. 
^  Ah !  I  see,'  said  Thesiger,  '  damnosa  hereditas.' 

Of  course  we  haye  the  story  of  Lord  St.  Leonards'  lost  will ;  but 
Mr.  Atlay  giyes  us  also — ^what  is  new — ^the  explanation  of  the  mystery. 
An  inquisitiye  seryant  wanted  to  know  what  legacies  Lord  St.  Leonards 
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had  left  to  his  domestics,  and  to  find  out  he  abstracted  the  will  from  the 
tin  box  in  which  it  was  kept  in  the  dining-room.  Before  he  could  pat  it 
back  the  box  was  moyed  into  Miss  Sugden's  bedroom — where  it  was 
inaccessible — and  to  avoid  disooTery  the  culprit  thought  it  the  safest 
course  to  destroy  the  will,  little  thinJdng  that  he  was  to  enrich  the  law 
with  a  leading  case ! 

There  are  new  things  too  about  Lord  Cairns.  We  learn  that  Disraeli — 
who  always  spoke  of  Cairns  as  '  great  in  counsel ' — used  to  send  at  the 
luncheon  hour  to  Lincoln's  Inn,  when  he  was  sitting  there  as  Lord  Justice, 
to  get  his  opinion.  We  leam  also  that — however  late  the  House  of 
Commons  might  have  sat — Cairns  *  rose  every  morning  at  six  o'clock  to  secure 
an  hour  and  a  half  for  the  study  * — ^not  of  his  brie&,  but — *  of  the  Bible.' 
Tet  with  all  his  fine  intellectual  and  moral  qualities,  Caims  remains 
a  cold  austere  figure.  The  most  interesting  of  the  ten  is  Lord  Campbell. 
His  Lives  have  been  stigmatized  by  a  very  able  critic  as  ^  among  the 
most  censurable  publications  in  our  literature '.  Despite  the  critic,  they 
possess  a  perennial  charm.  It  is  the  same  with  Campbell  himself.  His 
contemporaries  found  plenty  in  him  to  dislike  and  disapprove,  but  his 
alertness  of  mind  and  his  wide  knowledge  of  affairs  make  him  always 
good  company.  One  of  the  performances  of  which  he  was  most  proud 
was  his  speech  as  counsel  for  Lord  Melbourne,  the  Prime  Minister,  in 
the  action  of  crim.  con.  brought  against  him  by  the  husband  of  the  Hon. 
Mrs.  Norton— one  of  the  beautiful  daughters  of  the  house  of  Sheridan. 
There  was  nothing  in  the  charge — Lord  Melbourne  was  old  enough  to 
be  Mrs.  Norton's  father ;  but  counsel  for  the  plaintiff  flourished  some  so- 
called  incriminating  letters  as  ^  the  most  impassioned,  the  most  tell-tale, 
the  most  danmatory.'  They  ran  thus:  ^I  will  call  at  about  half-past 
four  or  five ' :  *  How  are  you  ?  I  shall  not  be  able  to  come  to-day. 
I  probably  shall  to-morrow ' :  *  No  House  to-day.  I  will  call  after  the 
lev^,  about  four  or  half-past.  If  you  wish  it  later,  let  me  know.  I  will 
then  explain  about  going  to  Vauxhall. — Tours,  Melbourne.'  Dickens  was 
just  then  bringing  out  Pickwick.  Here  was  his  cue  for  the  trial  scene 
and  Serjeant  Buzfuz  :  '  Chops  and  tomato  sauce !  Heavens,  gentlemen,  is 
the  happiness  of  a  sensitive  and  confiding  female  to  be  trifled  away  with 
such  shallow  artifices  as  these  ? ' 

It  is  refreshing  to  hear  from  this  volume  that  Lord  Selbome  was 
ploughed  for  *  Smalls ' ;  and  that  Lord  Westbury — maUeua  dericorum — 
had  in  him  an  element  of  extraordinary  simplicity — what  the  Greeks  call 


Tear  Boots  of  Edward  II  Vol.  IV,  3  &  4  Edward  II,  a.d.  1309-1311. 
Edited  for  the  Selden  Society  by  the  late  F.  W.  Maitland  and 
G.  J.  Turner.  London:  Qiiaritch.  1907  [in  fact  issued  1908]. 
4to.    xliv,  aoi  (double),  203-241  pp. 

Year  Booh  of  the  reign  of  King  Edward  the  Third.  Year  XX  (first 
part).  Edited  and  translated  by  Luke  Owen  Pike.  [Rolls 
series.]     London:  1908.    La.  8vo.    xlv  and  632  pp. 

Time  serves  only  for  a  brief  notice  of  these  publications.  A  portrait 
of  Maitland  and  a  few  pages  of  biographical  notice  by  Mr.  B.  F.  Lock, 
the  honorary  secretary  (to  whom  the  Society  owes  more  than  can  be 
known  outside  its  counsels),  are  prefixed  to  the  Selden  volume.  Mr.  Turner's 
introduction  deals  (among  other  points)  with  the  relations  of  the  different 
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Courts  in  the  early  fourteenth  century.  At  p.  xxxvii  he  might  have 
spared  himself  some  trouble  about  the  old  French  *  escorcier '  or  '  escor- 
cher'  by  comparing  the  common  modem  Italian  'scorciare'  and  its 
derivatives  ('  scorciatura '  or  '  scorciatoio/  a  short  cut) :  the  meaning  is 
to  shorten  or  abridge,  as  Mr.  Turner  rightly  judges.  In  the  case  where 
this  occurs  Bereford  C.J.  calls  coinsel  a  'widced  caitiff '  for  insufficient 
certainty  in  his  pleading.  The  same  counsel,  one  Laufer — seemingly  an 
unlucky  advocate — maintained  without  success  that  law  could  not  be 
waged  in  debt  against  the  creditor's  executors  (pL  17),  and  elsewhere  he  is 
blamed  (by  the  common  voice,  it  seems,  not  by  the  Court)  for  bad  pleading ; 
but  the  same  thing  befel  others  too. 

Mr.  Pike  promises  us  a  glossary  of  Anglo-French  when  he  has  edited 
one  volume  more  for  the  Record  Office.  This  is  good  hearing ;  we  quite 
agree  with  him  as  to  the  need  for  such  an  aid  to  students,  and  he  is  one 
of  the  half-dozen  men  (if  so  many)  capable  of  providing  it.  The  cases 
in  the  present  volume  are  published  for  the  first  time.  At  p.  482  we 
have  a  description  of  the  forms  used  in  wager  of  battle  on  a  writ  of 
right,  including  the  curious  one  of  putting  a  penny  in  each  finger  of  the 
glove. 


La  DSmocratie  Individualisle,  Far  Yves  Guyot.  (Collection  des 
Doctrines  Politiqnes,  VoL  VII.)  Paris :  Oiard  &  Bri^re.  1907. 
Svo.  viii  and  a6g  pp.  3  f.  50. 
In  this  little  volume  M.  Tves  Guyot^  who  has  probably  done  more  than 
any  other  man  living  to  spread  an  intelligent  interest  in  important 
economic  subjects,  sets  himself  to  examine  the  various  elements  of  which 
are  composed  the  theories  of  socialism  and  individualism  and  their  relation 
to  the  essential  constituents  of  democracy.  By  a  brilliant  sketch  of  the 
evolution  of  political  thought,  M.  Guyot  reaches  the  position  that  'in- 
dividualism, so  far  from  being  an  a  priori  conception,  is  the  result  of  the 
general  experience  of  humanity,'  and  after  a  consideration  of  the  partial 
definitions  of  Littre  and  others  himself  defines  individualism  as  'the 
political  doctrine  according  to  which  the  individual  is  the  end  and  the 
State  the  means.'  This  is  the  key-note  of  his  work,  which,  with  a  singular 
lucidity  and  a  wealth  of  illustration  that  might  in  a  less  skilful  treatment 
confuse  and  weary  the  reader,  exposes  th^  aims  no  less  than  the  means  of 
Socialism  to  a  fire  of  destructive  criticism  and  raillery,  economic,  historical, 
and  logical.  He  shows  Socialism  at  every  attempt — imder  Louis  XIY, 
under  the  rule  of  the  Convention,  under  the  conditions  sought  to  be 
imposed  by  modem  Labour — plunging  into  waste  and  tyranny.  *  Paternal 
governments,'  he  says,  in  a  delightful  phrase,  *  are  prodigal  sons ' :  they 
seek,  according  to  the  conception  of  Plato,  to  impose  happiness  by  force, 
and  are  incapable  of  comprehending  that  nothing  can  be  created  out  of 
nothing.  This,  M.  Guyot  remarks,  is  as  true  of  economics  as  of  chemistry ; 
and  he  offers  to  spendthrift  financiers  the  formidable  maxim,  'Tout  se 
paye,  Rien  n'est  gratuit.' 

Democracy,  if  it  means  anything  worth  having,  must  be  based  on  the 
principle  of  equality  of  all  men  before  the  law  and  in  the  administration 
of  public  affairs ;  iU  greatest  enemy  is  therefore  the  Socialist  programme, 
which  was  proclaimed  by  Anseele  as  'The  dictatorship  of  the  working 
men :  they  must  be  absolute  masters.  That  is  the  only  solution  of  the 
evils  that  are  ruining  society:  it  is  our  solution.'  In  opposing  to  this, 
with  the  force  of  his  clear  thought,  the  individualist  doctrine  of  government 
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in  the  interest,  not  of  a  section,  bnt  of  nil,  M.  Gnyot  has  rendeied  an 
admirable  serriee  to  all  students  of  democracy,  and  one  that  is  not  to  be 
measored  merely  by  the  sixe  of  his  book. 


First  Prmeiplei  in  Polities.  By  Wiluam  Saihtsl  Lilly.  Second 
Edition.  London :  John  Morray.  1907.  8vo.  Ixiv  and  330  pp. 
(5*.  net) 
Tms  is  an  ingtniously  written  book  of  specnlatiTe  politics  on  anti- 
democratic lines  which  are  pretty  familiar  to  modem  students.  As  purely 
political  doctrines  do  not  concern  this  Rsyiew,  we  shall  merely  note  points 
of  contact  with  positiTe  law.  We  entirely  disagree  wiUi  many  of 
Mr.  Lilly's  denunciations  and  prophesyings,  especially  his  yirulent  attacks 
on  the  French  Republic,  but  this  is  not  the  place  to  discuss  them. 
Mr.  Lilly  is  mistaken  when  he  calls  the  judgments  of  the  King  given 
upon  the  adyice  of  the  Judicial  Conunittee  (not  the  PriTy  Council  itself, 
which  only  gives  effect  to  the  Judicial  Committee's  advice  by  making  it 
an  order)  *  irreformable.'  The  Judicial  Committee,  unlike  the  House  of 
Lords,  holds  itself  competent  to  review  its  own  previous  decisions. — It  is 
not  true  that  a  thief  has  no  title  against  a  supervening  trespasser  not 
acting  on  behalf  of  the  true  owner  (p.  44). — *  The  maxim  of  jurisprudence 
<< Volenti  non  fit  injuria"  does  not  always  hold  good'  (p.  50).  Most 
true,  and  Mr.  Lilly's  examples  are  just,  save  that  no  lawyer  ever  supposed 
the  maxim  to  apply  beyond  private  law.  However,  no  legal  maxim  is 
literally  and  universally  true.  Maxims  are  not  dogmas,  only  symbols. — 
The  sections  on  *  The  State  and  Contract '  and  *  The  State  and  the  Land ' 
are  commendable  for  correctness  both  positive  and  negative ;  the  common 
blunders  of  lay  publicists  are  avoided  with  remarkable  success. — ^We 
deny  that  *  Modem  Democracy  is  tiie  direct  issue  of  the  French  Bevolution ' 
(p.  173),  if  the  proposition  is  intended  to  include  the  modem  English 
constitution  and  its  history.  As  to  America,  Mr.  Lilly  knows  very  well 
that  American  democracy  came  first;  and  American  publicists  have 
shown  cause  for  believing  that  the  true  spiritual  &ther  of  the  Declaration 
of  Independence  and  its  like  was  not  Rousseau  but  Locke. 

In  any  future  edition  Mr.  Lilly  must  look  to  the  printing  of  Greek 
accents  (p.  23). 


Eeal  Property^  an  Introductory  Explanation  of  the  law  relating  to 
Land.  By  Alfred  F.  Tophak.  With  test-questions  for  the  use  of 
students  by  F.  Porter  Fausset.  London  :  Bntterworth  &  Co. 
1908.     8vo.    xxiii  and  359  pp.    (i24.  6d.) 

The  law  of  real  property  has  always  been  an  unpalatable  dish  for 
beginners,  owing  to  its  strange  mixture  of  mediaeval  tbeories'and  modem 
practice,  and  year  by  year  it  becomes  more  uninviting  and  indigestible. 
Hence  the  necessity  for  such  works  as  this  of  Mr.  Topham.  As  he  truly 
observes,  '  a  student  who  approaches  the  study  of  the  law  of  land  by 
reading  at  the  outset  such  a  standard  work  as  Williams  on  Real  Property 
is  apt  to  get  confused  by  the  wealth  of  detail  and  the  extraordinary  com- 
plication and  formality  of  the  early  law.'  Mr.  Topham's  book  will  no 
doubt  be  of  service  to  students,  and  the  greater  part  of  it  is  well  done, 
but  we  think  it  would  have  been  even  more  useful  if  he  had  given  simple 
statements  of  the   existing  law  instead  of  attempting  to  condense  the 
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historical  explanations  to  be  found  in  Williams  on  Real  Property.  For 
example,  in  chapter  ii  we  are  told  that  an  estate  in  land  '  is  said  to  be 
either  freehold,  copyhold  or  leasehold/  from  which  the  student  may 
possibly  infer  that  leasehold  land  cannot  be  the  subject  of  freehold  or 
copyhold  tenure.  A  few  lines  further  on  Tillein  tenure  is  explained  as 
*  the  tenure  of  a  ''  Tillager  " ' ;  and  in  chapter  iii  we  find  *  manor '  defined 
as  follows:  'When  several  lands  are  held  by  different  tenants  in  fee 
simple  of  the  same  lord,  the  lord  is  said  to  have  a  manor/  If  these 
statements  are  traced  back  to  their  source  in  more  advanced  works  on 
real  property  the  student  will  understand  them,  but  taken  by  themselves 
they  are  more  likely  to  mislead  than  to  help  him.  Mr.  Topham  is  also 
a  little  careless  in  his  definitions  of  technical  terms,  as  when  he  tells 
us  that  'feoffment  is  a  granting  of  the  fee,'  or  when  he  explains  the 
nature  of  possessory  title  under  the  Land  Tnmsfer  Acts  by  saying  that 
'  the  person  in  possession  of  the  land  has  only  to  show  that  he  is  in  pos- 
session, he  can  then  be  registered  with  a  *^  possessory  title '' '.  This  implies 
that  possessory  titles  depend  on  possession,  which  is  rarely,  if  ever,  the  case. 
The  statement  that  when  land  has  once  been  registered  there  is  no  necessity 
to  continue  to  transfer  it  by  registered  transfers  ought  to  be  qualified  by 
a  reference  to  s.  i6  (2)  of  the  Land  Transfer  Act,  1897.  In  a  work 
intended  for  beginners  accuracy  in  small  matters  is  important. 

In  stating  the  rules  of  succession  to  property  on  intestacy,  Mr.  Topham 
has  made  use  of  some  novel  diagrams,  which  may  be  useful  in  affording 
mental  exercise  to  the  student. 


Compendium  cfihe  Law  ofTorU.  By  Hugh  Frasbr.  Seventh  Edition. 
London:  Sweet  &  Maxwell,  Lim.  Sm.  Svo.  xxviii  and  252  pp. 
(8*.) 

Law  students  in  the  past  have  shown  their  appreciation  of  Mr.  Eraser's 
excellent  short  summary  of  the  Law  of  Torts,  and  the  present  generation 
of  students  will  welcome  this  new  edition  which  brings  the  law  up  to 
date.  We  know  of  no  book  which  states  the  elements  of  torts  more  con- 
cisely and  with  equal  accuracy,  and  we  believe  that  when  it  is  used  side 
by  side  with  the  more  elaborate  books  which  state  and  discuss  principles, 
it  is  a  book  from  which  students  may  derive  considerable  assistance. 
We  should,  however,  be  sorry  for  the  profession  if  we  thought  that  the 
study  of  such  a  textbook  were  regarded  as  a  sufiicient  qualification  for 
practice  at  the  bar.  In  the  present  edition  Mr.  Eraser  has  incorporated 
such  of  the  recent  cases  and  statutes  as  come  within  the  scope  of  his  work, 
and  he  wisely  resists  the  temptation  to  refer  to  recent  cases  which  are  not 
of  a  strictly  elementary  character. 

The  treatment  of  the  Workmen's  Compensation  Act,  1906,  is  not  quite 
satisfactory.  It  is  difficult  to  maintain  that  the  subject  of  workmen's 
compensation  under  the  Act  belongs  to  the  law  of  torts  at  all,  and  a 
writer  for  students  should  show  clearly  that  the  right  to  compensation  is 
a  statutory  incident  of  the  contract  of  service  and  is  independent  of  any 
negligence  or  wrongful  act  on  the  part  of  the  employer.  We  think  also 
that  the  important  subject  of  the  law  of  nuisances  might  weU  be  treated 
somewhat  more  fully.  Apart  from  interference  with  easements  only 
three  or  four  pages  are  devoted  to  the  law  of  nuisances,  whilst  about 
fifty  pages  are .  given  to  libel  and  slander.  But  it  is  difficult  for  a 
specialist  to  resist  the  temptation  to  treat  fully  the  topics  with  which 
he  is  most  familiar. 
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The  Law  tf  WiUs.    By  J.  Anubxw  Strahak.    London:   Sweet  & 
Maxwell,  Lim.     1908.    8to.    xxxiv  and  i8a  pp.    (7^.  6d.) 

This  work  has  been  written  for  students  primarily.  It  comprises 
a  series  of  lectures  deliyered  by  the  author  at  the  request  of  the  Council 
of  Legal  Education,  together  with  certain  additional  matter.  It  is  a  lucid 
statement  of  the  salient  facts  concerning  the  law  of  Wills,  and  both  the 
arrangement  of  the  topics  and  the  outline  of  each  topic  will  readily  appeal 
to  the  student's  comprehension. 

The  learned  author  cites  In  re  OrUhoTy  WyrUer  v.  Orlebar  [1908] 
I  Ch.  136,  but  we  observe  that  he  prefers  the  decision  of  Warrington  J. 
in  In  re  Dobeon  [1907]  i  Gh.  284  to  that  of  Neville  J.  in  the  former  case. 
We  think  that  the  issue  between  these  cases  might  have  been  more  clearly 
and  emphatically  stated,  namely,  whether  property  in  respect  of  which 
a  testator  has  exercised  a  general  power  of  appointment  passes  to  the 
'  executor  as  such,'  and  whether  the  testator's  general  personal  estate,  or 
the  property  appointed,  must  bear  the  estate  duty. 

We  can  readily  recommend  this  little  work  to  young  practitioners  about 
to  begin  the  anxious  task  of  taking  instructions  for  and  drafting  Wills. 
A  perusal  of  this  book  will  refresh  the  memory  on  all  the  most  important 
points  which  it  is  essential  for  the  draftsman  to  bear  in  nund« 


Poor  Law  Settlement  and  Removal.    By  Hbrbbrt  Davbt.     London : 
Stevens  &  Sons,  Lim.     8vo.    xxix  and  364  pp.    (9^.) 

Mb.  Davbt  has  made  a  careful  and  exhaustive  study  of  the  law 
relating  to  the  settlement  and  removal  of  paupers.  Much  of  the  learning 
upon  this  subject  is  antiquated  and,  since  the  passing  of  the  Divided 
Parishes  Act,  1876,  is  of  little  practical  importance;  but  none  of  it  can 
be  said  to  be  wholly  obsolete,  and  we  may  congratulate  Mr.  Davey  upon 
his  soand  judgment  in  retaining  as  many  of  the  old  cases  as  are  now 
useful  without  unduly  overloading  his  text.  He  discusses  the  recent 
cases  intelligently  and  states  the  law  generally  with  accuracy.  Some 
parts  of  the  book  might  have  been  improved  if  the  learned  author  had 
referred  to  cases  not  immediately  concerned  with  the  subject  of  settlement 
and  removal.  For  instance,  upon  the  question  what  deeds  of  apprentice- 
ship are  binding  on  an  infant  he  cites  no  case  later  than  R.  v.  Oreal 
Wigston  (3  B.  &  C.  484).  There  are  many  recent  authorities  of  great 
weight  upon  this  subject^  such  as  De  Franeeaeo  v.  Bamum  (45  Ch.  Div. 
430),  Walter  v.  Everard  [1891]  a  Q.  B.  369,  Com  v.  MaUhewe  [1893] 
I  Q.  B.  310,  and  Green  v.  Thompaon  [1899]  2  Q*  B.  i ;  and  we  find  no 
references  to  the  provisions  of  the  Chimney  Sweepers  Act,  1840,  and  the 
Merchant  Shipping  Act,  1894,  in  regard  to  apprentices.  The  Chinmey 
Sweepers  Act  of  1787,  which  is  referred  to,  has  been  long  repealed,  as 
also  has  10  Geo.  II.  c.  xxxi  (Thames  Watermen),  which  is  referred  to  on 
the  same  page.  Another  case  which  has  been  overlooked  is  Woodstock 
Union  v.  Shipetonron'Stour  Union  (62  L.  J.M.C.  43),  which  decides  that 
in  accordance  with  31  Geo.  II.  c.  ii.  s.  i,  a  settlement  may  be  acquired 
by  an  instrument  of  apprenticeship  in  writing,  signed,  but  not  sealed,  by 
the  parties.  Mr.  Davey,  at  page  113,  says  that  the  instviment  need  not 
be  sealed,  but  must  be  duly  executed  in  every  other  respect  and  stamped, 
'the  agreement  must  therefore  be  by  deed.'     This  statement  is  unin- 
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teliigible,  and  the  concluding  words  are  inconsistent  with  the  decision 
last  referred  to. 

There  is  an  appendix  of  133  pages  containing  at  length  reports  of 
a  number  of  cases  reprinted  from  the  Law  Journal  Reports  and  of  a 
number  of  statutes.  Mr.  Davey  very  properly  gives  the  dates  of  all 
cases  cited  by  him,  and  we  must  say  that  without  the  dates  we  should 
find  some  difficulty  in  tracing  some  of  the  cases ;  for  instance,  the  reference 
to  Reg.  y.  Cookham  is  given  as  9  Q.  B.  522,  instead  ,of  9  Q.  B.  D.  522,  and 
a  similar  mistake  occurs  in  many  other  cases.  In  other  cases  there  is 
confusion  between  the  year  of  the  decision  and  the  year  of  the  report. 
Thus  we  find  *  West  Ham  v.  London  Cotmty  Council  (1903)  73  L.  J.  Q.  B. 
85,  A.C.  40/  instead  of  [1904]  A.C.  40.  Little  mistakes  of  this  kind 
are  so  frequent  as  to  deserve  notice.    They  are  irritating. 


Tie  AffricuUural  Holdings  Aci,  1906.  By  Gsobgs  Abthur  Johnston. 
Second  Edition.  London:  Effingham  Wilson.  1908.  Svo. 
198  pp.     (39.  6d.  net.) 

This  book  is  designed  for  the  use  of '  those  who  are  connected  with,  or 
interested  in  land  which  is  used  for  agricultural  or  market  gardening 
purposes,'  rather  than  for  lawyers. 

It  contains  a  careful  epitome  of  the  Agricultural  Holdings  Acts, 
followed  by  the  text  of  the  Amending  Act  of  1906,  annotated.  The 
Appendix  comprises  the  Agricultural  Holdings  Acts,  1883  to  1900,  with 
the  Rules  of  the  Board  of  Agriculture  and  the  County  Court  Rules  issued 
in  1900.  These  rules  and  the  forms  accompanying  them  appear  on  the 
face  of  them  to  be  inapplicable  without  some  amendment  to  the  present 
state  of  the  law.  The  amending  Act  does  not  come  into  force  till 
January  i,  1909,  before  which  time  new  rules  and  forms  will  presumably 
be  issued. 

The  author  discusses  freely  the  interpretation  to  be  given  to  the  new 
Act.  Whilst  we  cannot  agree  with  some  of  his  conclusions,  we  commend 
his  courage  in  facing  unsolved  problems. 

The  effect  of  the  various  Acts  might  have  been  shown  more  clearly  if 
the  amendments  had  been  incorporated  in  the  principal  Act  as  they  would 
be  in  a  consolidating  Act.  An  unlearned  reader  will  make  but  little  sense 
of  the  Act  of  1906  if  he  has  to  turn  to  the  appendix  to  find  each  of  the 
sections  of  the  earlier  Acts  which  are  thereby  amended  or  repealed. 


A  Concise  Treatise  on  the  Law  of  Mortgage,  Second  Edition.  By 
W.  F.  Beddoes.  London:  Stevens  &  Sons,  Lim.  1908.  Svo. 
Ixiv  and  360  pp.    {i2s^  6d.) 

Wb  welcome  a  second  edition  of  this  work  not  only  because  we  think 
it  will  be  useful  to  students,  but  also  because  a  little  book  on  a  big  subject 
is  likely  to  be  of  service  to  the  busy  practitioner  who  wants  to  refiiesh 
his  memory  on  some  elementary  or  broad  principle  without  diving  into 
the  recesses  of  an  unwieldy  volume.  And  the  volume  before  us  seems 
well  fitted  to  answer  both  purposes. 

In  the  present  edition  a  chapter  on  the  Land  Transfer  Acts  has  been 
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added,  and  the  cases  reported  since  the  last  edition,  down  to  December  1907, 
have  been  noted.  Various  other  additions  haye  been  made  and  the  work 
has  been  rerised  thronghont. 

We  have  tested  the  book  in  many  ways  and  haTC  not  found  it  wanting. 
It  is  for  the  most  part  carefully,  clearly,  and  accurately  written,  and  con- 
tains a  good  deal  of  matter  in  a  small  compass.  On  the  other  hand  it 
contains  some  errors  which  might  easily  haTo  been  ayoided,  for  instance, 
the  Copyhold  Act,  1887  is  in  seyeral  places  referred  to,  but  we  have  been 
unable  to  find  any  reference  to  the  Copyhold  Act,  1894,  by  which  the 
former  Act  was  wholly  repealed. 


DiHriet  Councils.  By  H.  D.  Cornish.  London:  Stevens  &  Sons, 
Lim.     1908.     8yo.    xxiii  and  41a  pp.    (7^.  6d.) 

Mb.  Oobnish's  handbook  will  doubtless  be  found  useful  by  District 
Councillors  who  desire  to  acquire  a  general  knowledge  of  thcdr  powers 
and  duties.  The  subject-matters  are  arranged  in  alphabetical  order,  and 
each  consists  of  a  concise  summary  of  the  statutory  proyisions,  with 
references  to  some  of  the  more  important  decisions  thereon.  The  law 
seems  to  be  generally  stated  with  as  much  accuracy  and  completeness  as 
is  compatible  with  the  method  and  scope  of  the  work. 

We  should,  howeyer,  haye  expected  to  find  the  subject  of  *  Contracts  * 
more  clearly  explained.  There,  is  no  reference  to  the  common  law  rule 
that  contracts  of  corporations  must  be  under  seal.  The  special  statutory 
proyision  in  the  Public  Health  Act  with  reference  to  Contracts  of  Urban 
Councils  is  referred  to,  and  Lawfmrd  y.  BxTUrieay  R.  D.  C.  [1903]  i  K.  B.  77a 
is  stated  in  connexion  therewith,  but  without  any  hint  at  the  rule  to 
which  that  case  establishes  an  exception.  It  is  much  more  important  to 
warn  the  district  councillor  of  the  necessity  for  sealing  the  contracts  of  his 
council  than  to  tell  him  how  in  special  circumstances  he  can  ayoid  the 
consequences  of  neglect. 

We  haye  no  doubt  the  book  will  be  appreciated  by  those  who  are 
interested  in  local  goyernment  and  lack  either  the  time  or  the  patience 
to  study  more  elaborate  treatises. 


The  La¥>  Relating  to  Companiee  and  Limited  PartnenAipe.    Bj  John  R. 
McIlraith.    London :   Geoige  Routledge  &  Sons,  Lim. ;  New 
York :  E.  P.  Dutton  &  Co.     1908.    viii  and  288  pp.    (u.) 
TAe  Companies  Acts,  1900  and  1907.     By  Jambs  W.  Reid.     London : 

Eflingham  Wilson.     1908.    iii  and  131  pp.     (29.  6d.  net.) 
BeeponsibUitiee  of  Directors  and  Working  of  Companies  under  the  Com^ 
paniesActs,iS62-igoy.  By  Anthony  Pulbbook.   Second  Edition, 
by  6.  F.  EiiSRT.     London  :  Effingham  Wilson.     1908.     xix  and 
308  pp.    (3#.  6d.  net.) 
HAynro  regard  to  the  fact  that  all  the  Companies  Acts  from  i86a  to 
1907,  inclusiye,  will  shortly — probably  in  the  next  autumn  session — be 
consolidated  into  one  statute,  it  is  surprising  that  so  much  energy  should 
be  displayed  in  writing  books  on  the  existing  but  soon  to  be  repealed 
Acts.     Perhaps  the  results  of  these  efforts  are  meant  to  assist  our  legis- 
lators in  getting  up  sufficiently  an  important  branch  of  law  which  is  soon 
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to  be  brought  before  them — ^has  in  fact  been  already  brought  before  some 
of  them — in  a  concrete  form.  What  is  now  occupying  much  of  the 
attention  of  company  draftsmen  is  the  curiously  drawn  thirty-seventh 
section  of  the  Act  of  1907  (which  will  be  in  operation  when  this  reyiew 
appears  in  print),  defining  the  new  kind  of  *  private  company'  which  is 
one  of  the  offspring  of  the  new  Act.  Some  of  the  questions  which  arise 
on  the  section  are:  Must  an  existing  company  alter  its  articles  before 
July  I  in  order  to  be  a  private  company  ?  What  is  a  sufficient  restriction 
of  the  right  to  transfer  shares?  How  is  the  limit  of  fifty  shareholders 
(exclusive  of  persons  who  are  in  the  employment  of  the  Company)  to  be 
preserved  ?  What  happens  if  a  company  whose  articles  prohibit  invita- 
tions to  the  public  for  share  or  debenture  capital  disregards  the  prohibition? 
Whether  a  private  company  cannot  turn  itself  into  a  public  company  by 
simply  striking  out  the  prohibitive  clauses  of  its  articles,  and,  if  not, 
what  sort  of  a  thing  does  it  become  by  such  a  striking  out  ? 

Mr.  Mcllraith's  book  is  a  useful  introduction,  in  a  small  compass,  to 
company  law  generally,  and  it  also  contains  a  useful  chapter  on  limited 
partnerdiips,  as  regards  which  he  is  rather  more  optimistic  than  most 
lawyers. 

Mr.  Reid's  book  is  written  to  show  business  men  the  changes  effected 
by  the  Acts  of  1900  and  1907,  and  is  in  many  respects  useful.  It  will, 
at  any  rate,  send  many  of  its  readers  who  are  connected  with  companies 
in  haste  to  their  lawyers.  Besides  giving  the  two  recent  Acts  in  full,  it 
sets  out  the  material  sections  in  former  Acts  which  are  affected  by  or 
referred  to  in  the  new  enactments. 

The  book  edited  by  Mr.  Emery  shows  the  alterations  in  company  law 
which  have  taken  place  since  the  publication  of  the  first  edition,  which 
was  written  by  the  late  Mr.  Anthony  Pulbrook,  a  solicitor  who  took  a 
keen  interest  in  the  subject.  He  would,  if  alive,  be  quite  satisfied  with  the 
reverence  with  which  the  new  editor  has  treated  his  original  remarks.  This 
book  contains  many  useful  hints  to  directors  and  others,  and  sets  out  the 
two  new  Acts,  with  notes. 

These  little  books  are  all  useful  in  their  respective  ways,  and  many  small 
points  are  suggested,  which  might  escape  persons  who  are  well  acquainted 
with  their  subject-matter. 


We  have  also  received : — 

International  Documents :  a  collection  of  international  conventions  and 
declarations  of  a  law-making  kind.  Edited,  with  Introduction  and  Notes, 
by  E.  A.  Whtttuck.  London:  Longmans,  Green  &  Co.  1908.  8vo. 
xxxviii,  1-234  double  (translation  opposite  text),  and  235-252  pp. 
(100.  6d,  net.) — The  title  of  this  volume  is  accurate,  but  not  very  inform- 
ing. In  fact  all  the  documents  here  collected  relate  to  war  and  arbitra- 
tion. Part  I  (which  is  very  short)  contains  the  Declaration  of  Paris, 
the  Geneva  Convention  with  its  later  additions,  and  the  Declaration 
of  St.  Petersburg;  Part  2,  the  Acts  of  The  Hague  Conference  of  1899, 
and  the  Geneva  Convention  of  1906 ;  and  Part  3,  those  of  The  Hague  Con- 
ference of  1907.  Mr.  Whittuck  has  supervised  the  reprinting  of  all  this 
material,  both  French  text  and  English  translation,  in  a  handy  form,  and 
has  added  a  concise  and  workmanlike  introduction  and  a  few  brief 
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explanatory  notes.  Many  students  of  international  law  and  affairs  will 
be  glad  to  have  this  important  body  of  conventional  rules  bound  together 
in  good  print.  An  index  would  have  increased  the  utility  of  the  book ; 
the  omission  of  any  general  statement  of  the  contents  is  perhaps  accidental. 
The  reader  is  duly  warned  that  the  conyentions  agreed  upon  at  The 
Hague  in  1907  by  the  delegates  of  the  Powers  were  subject  to  ratification 
by  their  principals,  and  that  the  extent  of  the  final  ratifications  could 
not  be  known  at  the  date  of  publication  (see  now  the  Times  and  other 
newspapers  of  July  2,  1908). 

Modey  and  Whiidey^s  Law  Dicfwnary.  Third  Edition.  By  Lbokabd  H. 
West  and  F.  G.  Nbavi.  London:  Butterworth  &  Go.  1908.  8yo. 
369  pp.  {108.  6d,  net.) — More  concise  than  most  law  dictionaries,  which 
so  far  is  a  yirtue,  and  probably  not  less  accurate :  but  the  collector  of 
'  howlers '  may  pause  on  '  AUegans  suam  turpitudinem  non  est  audiendus : 
no  man  is  allowed  to  incriminate  himself,  where  the  Latin  is  falsely 
translated  (it  means,  of  course,  that  a  man  may  not  rely  on  his  own 
illegal  or  immoral  conduct  as  part  of  his  case),  and  the  proposition  which 
figures  as  a  translation  is  manifestly  not  true.  The  first  man  who  pro- 
duces a  really  reyised  law  dictionary  with  references  to  trustworthy 
authorities  will  deserye  well  of  the  profession. 

Arehbdld*8  Quarter  SeMMons  Practice.  Sixth  Edition.  By  Fbaitgis  R.  T. 
Radoldtx,  K.C.  London :  Butterworth  &  Go.,  and  Shaw  &  Sons.  1908. 
8yo.  lyi  and  732  pp.  (25^.  net.) — It  is  scarcely  necessary  to  do 
more  than  to  record  the  appearance  of  the  sixth  edition  of  this  standard 
work  in  a  more  conyenient  format  and  under  the  capable  editorship  of 
Mr.  Radcliffe,  E.G.  The  book  is  distinguished  by  its  excellent  collection 
of  forms,  which  are  now  collected  together  at  the  end  of  the  work  and 
haye  receiyed  numerous  and  yaluable  additions.  The  inclusion  of  yarious 
Home  Office  Memoranda  will  also  be  found  useful  by  those  who  haye  to 
dispense  justice  at  Quarter  Sessions.  The  work  in  its  present  form  will  no 
doubt  maintain  its  high  position. 

The  PrincipUa  of  Bankruptcy.  By  Richabd  Ringwood.  Tenth  Edition. 
London:  Steyens & Haynes.  1908.  8yo.  xxxyiii and  439 pp.  (10$.  td.) — 
Mr.  Ringwood's  sketch  of  Bankruptcy  Law  is  well  known.  The  present 
edition,  like  its  predecessors,  contains  a  carefully  written  and  condensed 
statement  of  the  law  in  a  form  conyenient  for  business  men.  For  students 
less  detail  and  a  greater  explanation  of  the  general  principles  would  be 
an  advantage.  Gondensed  statements  of  the  law,  howeyer  accurate  in 
themselyes,  are  not  so  easily  understood  and  remembered  as  are  more 
discursiye  statements  with  explanation  and  well-chosen  illustrations. 
Sometimes  the  attempt  to  condense  results  in  obscurity ;  for  instance,  in 
speaking  of  the  effect  of  disclaimer  of  a  lease  upon  tenant's  fixtures, 
Mr.  Ringwood  says,  *if  the  trustee  disclaims  the  landlord  should  either 
take  the  tenant's  fixtures  at  a  valuation  or  give  a  reasonable  time  to  the 
trustee  to  remove  them  before  disclaimer.'  The  latter  part  of  this  sentence 
reads  as  if  it  were  the  landlord  who  had  to  give  the  reasonable  time  and 
to  disclaim.  The  sentence  is  in  our  opinion  calculated  to  puzzle  any  one 
who  has  not  the  opportunity  of  looking  up  the  case  cited  as  the  authority 
for  the  proposition  (In  re  Maaer,  13  Q.  B.  D.  738). 

The  new  edition  appears  to  be  well  brought  up  to  date  and  to  be  in  no 
way  inferior  to  its  predecessors. 
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Hiie  Finance  Aci^  1907,  in  Us  Relaticn  to  Income  Tax.  By  T.  Hallstt 
Fbt.  London :  Stevens  &  Sons,  Lim.  8yo.  yiii  and  100  pp.  (6«.) — In 
this  little  book  Mr.  F17  explains  the  new  law  relating  to  Income  Tax 
contained  in  ss.  18  to  28  of  the  Finance  Act,  1907.  He  gives  the  forms  in 
use,  and  explains  carefully  and  fully  how  they  are  to  be  used  and  what 
particulars  should  be  given  to  entitle  a  taxpayer  to  relief  in  respect  of  tax 
upon  unearned  income.  The  actual  law  is  contained  almost  wholly  in  the 
sections  themselves,  and  only  seven  cases  are  referred  to.  With  regard  to 
these  we  regret  that  Mr.  Fry  has  not  given  references  to  the  best  reports. 
Three  of  the  cases  which  are  reported  in  the  Law  Reports  are  cited  only 
from  reports  which  are  either  not  generally  accessible  or  not  of  much 
authority. 

The  effect  of  s.  19  (8)  of  the  Finance  Act,  1907  may  be,  as  the  author 
says,  not  quite  clear ;  but  we  think  Mr.  Fry  has  failed  to  appreciate  its 
effect.  Wbat  it  appears  to  do  is,  in  effect,  to  repeal  s.  34  (i)  of  the 
Finance  Act,  1894,  Uiat  subsection  having  ceased  to  be  operative  by  reason 
of  s.  8  of  the  Finance  Act,  1898. 

In  other  respects  Mr.  Fry's  comments  on  the  Act  are  suggestive  and 
useful. 

Legal  Repreeewtativee.  By  Stdnbt  Edwabd  Williams.  Second  Edition. 
London :  Stevens  &  Sons,  Lim.  1908.  8vo.  Ixviii  and  324  pp.  (9^.) — 
This  book  may  be  described  as  an  annotated  index,  and  is  well  designed 
to  supply  the  practitioner  with  cases  on  everyday  points  relating  to  real 
and  personal  representatives.  Our  review  of  the  preceding  edition  (L.Q.R. 
xvi.  208)  expressed  a  favourable  opinion  of  the  book,  an  opinion  vindicated 
by  the  appearance  of  the  present  edition,  which  will  doubtless  maintain 
its  position  among  living  textbooks. 

The  Law  and  Practice  relating  to  the  Formation  of  Companiee  {limited 
by  sharee)  under  the  Companies  Acts,  1862  to  1907.  By  Vale  Nicolas. 
Third  Edition,  by  the  Author  and  W.  F.  Lawbbngb.  London :  Butter- 
worth  &  Co.  1908.  8vo.  xxxvii  and  357  pp.  (17^.  6d.  net.) — The 
first  edition  of  this  work  came  out  in  1903,  and  the  second  in  1904.  In 
less  than  four  more  years  we  get  a  book  increased  in  size  and  improved 
in  quality.  The  Act  of  1907  is  given  in  full,  with  some  notes,  i^nd  there 
is  an  appendix  of  useful  forms.  These  have  been  altered  'so  as  to 
include  both  present  and  future  requirements.'  Any  one  who  has  read 
the  Companies  Act,  1907,  will  have  observed  the  necessity  of  making, 
at  an  early  date,  considerable  alterations  in  elisting  articles  of  asso- 
ciation. 

The  Companies  Acts,  1900  and  1907,  tciih  Commentaries,  By  Paul 
J'bedebick  Simokson.  London :  Efi&ngham  Wilson,  and  Sweet  &  Max- 
well, Lim.  1908.  8vo.  Ixviand26spp. — Mr.  Simonson  has  written  several 
books  on  different  branches  of  company  law,  and  the  volume  under  review 
is  the  best  of  all  his  works.  The  introduction,  which  occupies  forty-one 
pages,  is  admirable.  The  two  Acts  are,  of  course,  given  in  eoOensOy  and 
the  notes  are  full,  but  not  too  full,  clear,  and  learned.  The  notes  on 
the  thirty-seventh  section  of  the  Act  of  1907  (private  companies)  are 
especially  valuable,  and  contain,  amongst  other  things,  a  comparison  of 
the  advantages  of  a  private  company  and  a  limited  partnership  which 
is  by  no  means  favourable  to  the  latter. 
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Tdlboi  and  For^s  Index  of  Ca»e9  JudidaUy  Nctieed,  1865-1905. 
Second  Edition.'  By  M.  R.  Mshta.  London:  Steyens  &  Sons,  lim., 
snd  Sweet  &  Maxwell,  Lim.  1908.  La.  8to.  1025  pp.  (38^.) — ^The  new 
edition  of  'Talbot  and  Fort'  should  be  weloomed  by  the  profession. 
It  giyes  in  a  handy  form  the  result  of  forty  years'  noting-np.  This  edition 
follows  the  lines  of  the  old  work,  the  only  new  features  being  that  the 
manner  of  judicial  treatment  is  shown,  and  that  the  dates  of  the  cases  in 
which  the  original  decision  is  cited  are  now  omitted.  We  notice  some 
minute  errors,  mostly  sunriyals  firom  the  first  edition,  but  on  the  whole 
the  work  is  extremely  well  done. 

An  Everyday  Guide  for  the  Secretary  and  other  Offioiala  of  a  Limited 
Company.  By  T.  Hallett  Fbt  and  Howabd  Dsxohtok.  London: 
Effingham  Wilson.  1908.  8yo.  138  pp.  (2^.  6d.  net.) — ^The  writers 
do  not  seem  to  think  limited  partnership  will  be  attractiye  to  business 
men  as  compared  with  priyate  companies.  We  do  not  agree  with  them 
that  there  is  any  serious  risk  of  the  right  of  a  limited  partner  to  *  adyise 
with  the  partners '  leading  him  into  being  held  liable  as  a  general  partner 
for  taking  part  in  the  management,  which  means,  we  conceiye,  acts  of 
management  apparent  to  third  persons. 

The  Conetitutional  ffietory  of  England.  A  course  of  Lectures  deliyered 
by  F.  W.  Maitlakd.  Cambridge  Uniyersity  Press.  1908.  8yo.  xxyiii 
and  548  pp.  {12s.  6d.) — ^This  book  comes  tok)  late  for  more  than  bare 
acknowledgment  in  this  number.  The  Publishers'  note  states  that  the 
Lectures  were  deliyered  by  Professor  Maitland  at  Cambridge  during  the 
Michaelmas  Term  of  1887  ^^^  ^®  ^'^^  Term  of  1888.  They  contain 
a  sketch  of  English  public  law  at  fiye  periods,  namely  at  the  years  1307, 
1509,  1625,  1702  and  1887,  and  are  now  published  as  an  Introduction  to 
the  study  of  English  Constitutional  History. 

Leet  Juriadietion  in  England,  especially  as  illustrated  by  the  Records  of 
the  Court  Leet  of  Southampton.  By  F.  J.  C.  Hbabkskaw.  Southampton 
Record  Society.  Southampton:  Cox  &  Sharland.  1908.  La.  8yo.  xy 
and  406  pp. — Reyiew  will  follow. 

Deede  Registration  in  Auetrcdasia.  By  James  Edwasd  Hooo.  London : 
Steyens  &  Sons,  Lim.  Sydney:  Law  Book  Co.  of  Australasia,  Lim. 
Melbourne:  C.F.Maxwell.  1908.  8yo.  xxix  and  172  pp.  (12*.  6d.) — 
Reyiew  will  follow. 

The  Law  relating  to  Dogs.  By  Montaoub  R.  EicAinTBL.  London: 
Steyens  &  Sons,  Lim.     1908.    8yo.     ix  and  131  pp.    (3^.  6d.) 

A  General  View  of  the  Law  of  Property.  By  J.  Akdsew  Stbabak  and 
J.  SiNOLAiB  Baxter.  Fifth  Edition.  London:  Steyens  &  Sons,  Lim. 
1908.     8yo.     xxxii,  420  and  24  (index)  pp.    (i2«.  6d.) 

A  Practical  Companion  to  the  Indian  Merchandise  Marks  Act  IV  of 
1889,  with  notes,  &c.  By  Anaitdsam  Mbwabam  Jaotiaki.  Second 
Edition,  reyised  and  enlarged.  Karachi:  Union  Press,  lam.  London: 
Luzac  &  Co.    (80.  net) 
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The  Law  of  Carriers  qf  Mmxhandize  and  Fassmgert  by  land.  By  Walteb 
HxHBT  Magkakaba.  Second  Edition,  by  the  Author  and  W.  A.  Robebt- 
8OK.  London:  Sterens  &  Sons,  Lim.  1908.  La.  Syo.  xxxvii  and 
67a  pp.    {30s,) — Reyiew  will  follow. 

The  Law  of  the  Federal  and  State  ConstittUume  of  the  United  States.  By 
Fbedebic  Jebup  Stxmsov.  Boston:  Boston  Book  Ck).  1908.  La.  8to. 
xiz  and  386  pp. 

The  Law  of  Copyright  in  Designs.  By  Lewis  EninJirDs,  K.C.,  and 
Hebbebt  Bentwioh.  Second  Edition.  London :  Sweet  A  Maxwell,  Lim. 
1908.    La.  8to.     xliii  and  488  pp.     (25^.) 

The  Fublie  Trustee  Aet^  1906,  with  introduction  and  notes.  By  F.  G. 
Chahpebnowee,  Heeby  Johkstov,  and  John  S.  C.  Bbidoe.  London : 
Butterworth  &  Co.     1908.     La.  8to.     18+160+18  pp.    {6s.  net.) 

Intemationdl  Law  applied  to  the  Russo-Japanese  War.  With  the 
Decisions  of  the  Japanese  Prize  Courts.  By  SAKuri  Takahabhi,  Pro- 
fessor of  International  Law  in  the  Lnperial  Uniyersity  of  Tokyo.  London : 
Steyens  &  Sons,  Lim.  1908.  La.  8yo.  823  pp.  (32^.  net.) — ^Reyiew  will 
follow. 

The  Law  in  General  Fractiee.  Some  chapters  in  Eyery-Day  Forensic 
Medicine.  By  Staklbt  B.  Atkiebok,  M.B.  London:  Henry  Frowde; 
Hodder  &  Stoughton.  1908.  8yo.  yiii  and  239  pp.  (7^.  6d.) — Reyiew 
will  follow. 

The  Diseases  of  Workmen.  By  T.  LusON,  M.D.,  and  R.  Hyde,  M.R.C.S. 
With  an  introduction  by  His  Honour  Judge  Ritbgg,  K.C.  London: 
Butterworth  &  Co.     1908.     8yo.     yiii  and  11 1  pp.    (4^.  net.) 

Frineiples  of  the  Criminal  Law.  By  Seymoub  F.  Habbis.  Eleyenth 
Edition.  By  Chables  L.  Atteebobouoh.  London :  Steyens  &  Haynes. 
1908.    8yo.    xl  and  597  pp.     (20^.) 

Criminal  Appeals  under  the  Criminal  Appeal  Act  of  1907,  with  Rules  of 
Court  and  Forms.  By  A.  C.  Fobsteb-Boulton,  M.P.  London  :  Butter- 
worth &  Co.     1908.     8yo.     xiy,  115  and  6  pp.     (50.  net.) 

The  Alberta  Law  Reports.  Reported  under  the  authority  of  the  Law 
Society  of  Alberta.  Editor,  C.  C.  McCaul,  K.C.  Vol  I,  Part  L  Toronto : 
Carswell  Publishing  Co.,  Lim.     1908.    La.  8yo.     48  pp. 

Ruling  Cases.  Arranged,  annotated,  and  edited  by  Robebt  Gampbelii, 
with  American  notes  by  James  T.  Keek.  Vol.  XXVH  (first  supplementary 
yolume),  Abandonment — ^Will.  Addenda.  London:  Steyens  &  Sons,  Lim. 
Boston,  Mass. :  The  Boston  Book  Co.     1908.    8yo.    xliii  and  708  pp. 

Eneydopaedia  of  the  Laws  of  England^  with  Forms  and  Precedents. 
Second  Edition,  reyised  and  enlarged.  Vol.  XI.  Peace  to  Proclamation. 
London :  Sweet  &  Maxwell,  Lim.  Edinburgh :  Wm.  Green  &  Sons.  1908. 
La.  8yo.    yii  and  699  pp.    {21s.  net  per  yol.) 

The  Revised  Reports.  Edited  by  Sir  F.  Pollook,  assisted  by  0.  A. 
Sauedebs,  J.  G.  Pease  and  W.  Bowbtbad.  Vol.  XCVIII.  1 853-1 854 
(3  De  G.  M.  &  G. ;  14  C.  B. ;  23  L.  J.)  London :  Sweet  &  Maxwell,  Lim. 
Boston,  Mass. :  Little,  Brown  &  Co.     1908.    La.  8yo.    xyi  and  868  pp. 
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State  and  Family  in  Early  Rome.  Bj  Chablbb  W.  L.  Latthbpach. 
London :  George  Bell  &  Sons.    190R.    8yo.    xx  and  288  pp.    (79.  6<2.  net.) 

Die  Trennung  von  Staat  und  Kirehe.  Von  E[abl  RothenbOchsb. 
MUnchen  :  C.  H.  Beck.     1908.     La.  8yo.     xy  and  478  pp.     (M.  14.) 

An  Analysis  of  Williams  on  the  Law  of  Real  Property,  for  the  use  of 
Students.  Bj  A.  M.  Wilshere.  London :  Sweet  &  Maxwell,  Lim.  1908. 
8vo.     vii  and  135  pp.     {5s.) 

La  Justice  Privie.  Par  Loins  GRiifiEU.  Paris :  J.  B.  Sirej  (Larose  et 
Foroel).     1908.    La.  8to.     xt  and  324  pp.    (8/r.) 
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NOTES. 

THE  preference  of  our  Courts  for  awarding  compensation  rather 
than  penalization  as  the  proper  verdict  for  difficulties  brought 
about  by  an  infringement  of  a  civil  or  quasi  civil  right  is  once  more 
shown  in  the  case  of  Lod^e  Holes  Colliery  Co,,  Lim,  v.  Mayor ^  Sfc.,  of 
Wednesbury  [1908]  A.C.  323.  The  appellants,  whilst  working  a 
mine  which  ran  under  a  roadway,  let  down  the  surface  in  such 
a  manner  as  to  damage  the  road  and  render  it  unfit  for  user.  The 
road  authorities,  apparently  without  pausing  to  consider  how  the 
actual  damage  could  most  easily  and  inexpensively  be  made  good, 
built  the  road  up  to  its  former  level  at  a  cost  of  £4cx). 

There  was  no  actual  necessity  to  have  raised  the  level  of  the 
road  at  all,  as  an  equally  commodious  thoroughfare  might  have 
been  made  by  a  simple  reparation  of  ihe  surface  at  one-fifth  of  the 
cost. 

The  House  of  Lords  told  the  appellants  that  people  who  interfered 
with  the  convenience  of  the  public  must  not  expect  the  Courts  to 
be  very  zealous  in  curtailing  the  consequent  liability,  and  an  illus- 
tration of  their  lordships'  declaration  may  be  found  in  the  case  of 
Savin  v.  Oswestry  Highway  Board  (1879)  44  J.  P.  766,  in  which  case 
the  cost  of  building  a  better  road  tiian  tiie  one  damaged  was  laid 
upon  the  shoulders  of  the  defendant. 

In  SavifCs  case  the  road  originally  was  made  for  light  traffic  only, 
but  having  been  damaged  by  the  defendant's  traction  engines,  it 
was  found  necessary  when  repairing  it  to  make  it  strong  enough  in 
the  future  to  bear  heavier  traffic.  The  Divisional  Court  held  that 
as  the  defendant  was  a  wrong-doer,  and  the  cost  of  the  repairs 
could  not  be  distinguished  from  the  cost  of  strengthening  the  road, 
the  whole  must  be  borne  by  the  defendant.  In  the  Lodge  Holes 
Colliery  Company's  case  the  House  of  Lords  held  that  the  repair  of 
the  surface  would  have  put  the  road  into  a  perfectly  satisfactory 
state  for  public  user,  andlimited  the  damages  to  the  smaller  amount. 

The  aim  of  the  Locomotive  Acts  in  their  provisions  upon  this 
subject  is  not  to  impose  a  penalty,  but  simply  to  ensure  that  those 

VOL.  XXIV.  B  b 


364  The  Law  Quarterly  Beview.  [No.  xcvi. 

who  by  a  user  of  the  road  cause  unusual  damage  shall  themselves 
defray  the  additional  cost  of  maintenance.  The  wrong  is  not 
technically  a  mere  tort  {Chesterfield  Rural  Council  v.  NewUm 
[1904]  I  E.  B.  66  \  per  Collins  M.R.),  but  it  is  one  in  effect 
(Story  Y.  Sheard .\i%()%\  %  Q.B.  518).  Under  the  Act  of  1878  the 
action  was  one  me^Iy  for  the  recovery  of  expenses,  but  by  the 
Act  of  1898,  8.  12  ^),  it  is  now  one  for  the  recovery  of  damages : 
see  Kent  County  Council  v.  Folkestone  Corporation  [1905]  i  K.  B.  629, 
per  Yaughan  Williams  L.  J. 


The  ejuedem  generis  rule  of  interpretation  is  one  of  those 
artificial  but  necessary  creations  of  law  which  are  designed  to 
teach  people  the  necessity  of  employing  clear  and  accurate  modes 
of  expression  in  their  dealings  with  one  another.  Familiar  modes 
of  expression  must  be  interpreted  consistently,  and  this  has  led 
to  the  establishment  of  the  rule  that  general  descriptive  words 
following  particular  ones  only  extend  the  latter  to  a  very  limited 
degree,  i.e.  they  only  effect  the  inclusion  of  other  objects  of  the 
same  character  as  those  particularly  described. 

In  Larsen  v.  Sfhester  8f  Co.  [1908]  A.  C.  295,  the  parties  to 
a  charter  party  introduced  an  expression  which  fortunately  for  the 
charterers  exduded  the  application  of  the  rule,  and  gave  full  play 
to  what  was  undoubtedly  the  real  intention  of  the  parties.  By  the 
terms  of  this  particular  document  the  parties  mutually  excfenpted 
each  other  from  liability  arising  from  '  frosts,  floods,  strikes  . .  ., 
and  any  other  unavoidable  accidents  or  hindrances  of  what  kind 
soever  beyond  their  control  delaying  the  loading  of  the  cargo.' 
Delay  in  loading  was  caused  by  the  congested  state  of  the  ships  at 
the  loading  port,  but  Lord  Loi-ebum  L.  C,  with  the  concurrence  of 
the  other  law  lords  present,  whilst  freely  conceding  that  the  con- 
gestion of  traffic  was  not  in  the  same  genus  as  those  particularly 
specified,  held  that,  upon  the  natural  construction  of  the  clause,  it 
must  be  taken  to  come  within  the  wide  general  words  at  the  end. 
It  has,  however,  to  be  borne  in  mind  that  in  this  case  there  was 
nothing  in  the  special  relations  of  the  parties,  or  in  the  substance 
of  the  transaction  which  could  cast  a  doubt  upon  the  meaning  of 
these  general  words.  It  would  not  be  safe  to  apply  such  a  free 
interpretation  to  every  document  wherein  similar  words  might  be 
found.  See  Lord  Provost  and  Magistrates  of  Glasgow  v.  Farie  (1889) 
13  App.  Cas.  at  675,  per  Lord  Watson.  Even  where  it  is  applicable 
as  a  pure  proposition  of  law,  the  circumstances  of  the  transaction 
may  sometimes  limit  its  effect,  see  Hext  v.  Gill  (1872)  L.  R.  7  Ch., 
per  Hellish  L.  J.  at  p.  718. 
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It  is  really  refreshing  to  find  common  sense  applied  as  it  now  is 
to  the  construction  of  wills.  Common  sense  is  perhaps  a  dangerous 
word  to  use  in  connexion  with  law  and  legal  interpretation,  but 
what  it  means  in  this  connexion  is  the  view  of  the  testator's  words 
which  ninety-nine  out  of  a  hundred  sensible  people  would  take  if 
they  were  asked.  As  the  embodiment  of  this  common  sense  the  Court 
seats  itself  in  the  testator's  armchair  and  surveys  the  situation.  It 
recognizes  of  course  that  a  testator's  intentions  can  only  be  known  by 
the  words  he  has  used,  the '  intendment  of  the  will,'  as  it  is  called,  but 
it  imports  also  into  its  reading  of  the  will  a  knowledge  of  human 
nature—its  habits  and  motives ;  above  all  it  recognizes  that  there 
are  intentions  and  intentions — ^that  some  are  governing  and  abso- 
lute, others  subsidiary  and  qualified,  and  it  discriminates  between 
them.  In  this  weighing  and  balancing  of  intentions  lies  the  real  art 
of  construction.  In  He  Sharp,  Maddiaon  v.  GUI  [1908]  a  Ch.  190  is 
a  recent  example.  A  testator  in  a  commendably  brief  wHl  and 
codicil  gives  his  residuary  estate  upon  trust  for  certain  persons — 
five  in  number  and — treading  will  and  codicil  together — ^'for  the 
six  children  now  living  of  Samuel  Frederick  Okey  by  his  first  wife 
in  equal  shares  as  tenants-in-common.'  Now  there  had  been  six 
children  of  Samuel  Frederick  Okey  by  his  first  wife,  but  at  the 
date  of  the  will  only  one  of  the  six  was  living,  and  the  question 
was  whether  the  residuary  estate  was  divisible  in  elevenths  or  in 
sixths.  If  in  elevenths,  the  five  shares  of  S.  F.  Okey's  five  children 
who  had  died  were  undisposed  of.  What  was  the  testator's  governing  . 
intention  ?  Evidently  to  benefit  the  children  of  a  certain  person 
S.  F.  Okey.  Was  that  intention  to  be  defeated  by  the  accident 
of  an  inaccurate  description  in  the  number  of  the  children— /a/«a 
demonstratio'i  The  Court  held  certainly  not.  What  the  testator 
really  meant  to  have  said  was  for  <  such  of  the  six  children  as  shall 
then  be  living.'  But  what  is  to  be  done  when  there  is  no  common- 
sense  view  ?  For  the  layman's  frequent  assumption  ]that  his  own 
first  off'-hand  impression  is  the  only  possible  or  sensible  one  wiU 
not  stand  criticism.  Failing  common  sense,  we  still  need  a  certain 
number  of  artificial  rules  of  construction,  and  such  rules  are  useful 
in  their  proper  place ;  that  is  to  say,  when  they  are  not  allowed  to 
usurp  the  commanding  position  of  rules  of  law.  This  is  the  moral, 
as  we  read  it,  of  Yaughan  Hawkins's  admirable  preface  to  his  book. 


In  ManseU  v.  Falley  PrifUing  Company  [1908]  a  Ch.  441,  77  L.J. 
Ch.  397,  the  Court  of  Appeal  has  affirmed  a  rule  of  great  importance 
in  principle,  and  has  done  so  in  the  clearest  manner.  The  right 
to  retain  the  publication  of  unpublished  work  of  any  kind  is  pro- 
prietary; it  is  independent  of  property  in  any  tangible  material 
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Buch  as  a  MS.  or  a  canvas ;  and,  being  proprietary,  though  it  need 
not  have  a  corporeal  object,  it  may  be  infringed  without  wrongful 
intention  or  knowledge.  *  The  element  of  motive  or  intention  on  the 
part  of  the  defendant  is  wholly  irrelevant/  per  Cozens-Hardy  M.B.  at 
p.  445.  To  put  the  point  in  the  shortest  form,  the  right  is  an  abso- 
lute right,  and  the  violation  of  it  is  a  quoH  trespass.  The  case  of 
a  trade-mark  at  common  law  was  different ;  there  the  jurisdiction 
was  founded  on  '  passing  off,'  I  e.  not  on  property  but  on  frauds  per 
Farwell  L.  J.  at  p.  448. 


<One  cannot  prescribe  in  a  que  estate  for  a  commercial  profit 
ik  prendre  in  alieno  solo ;  it  must  be  for  a  profit  k  prendre  measured 
by  the  nature,  size,  and  necessities  of  the  estate.  A  prescription 
in  a  que  estate  for  a  profit  to  be  taken  without  limit,  not  with 
reference  to  the  wants  of  the  estate,  but  commercially  for  purposes 
of  sale,  is  unknown  to  the  law.'  So  Buckley  L.  J.  formulated  the 
legal  ground  of  the  judgment  of  the  Court  of  Appeal  reversing  that 
of  Neville  J.  in  the  case  of  the  Wye  fishery :  Lord  Chesterfield  v. 
Harru  [1908]  a  Ch.  397,  424.  It  is  difficult  to  deny  this  proposi- 
tion ;  but  if  the  case  is  taken  to  the  House  of  Lords  it  will  remain 
to  be  seen  whether  the  ingenuity  of  counsel  may  not  yet  extract 
from  the  mass  of  facts  a  more  plausible  ground  for  the  right  claimed 
by  the  fishermen. 


The  difference  of  opinion  in  the  Court  of  Appeal  in  Hyama  v. 
Stuart  King  [1908]  a  K.  B.  696,  77  L.  J.  K.  B.  794,  requires  fuller 
consideration  and  discussion  than  we  can  now  give  to  it.  Sir 
Qorell  Barnes  and  Farwell  L.  J.  held,  against  Fletcher  Moulton  L.  J., 
that  a  defendant's  promise  to  pay  a  balance  due  for  gaming  debts 
may  be  supported  by  forbearance  or  a  promise  thereof  on  the  part 
of  the  plaintiff,  who  admittedly  has  no  such  legal  right  of  action 
for  the  balance  as  he  would  if  it  were  a  balance  of  account  in  a 
lawful  business.  All  we  can  say  off*hand  is  that,  until  the  House 
of  Lords  finally  decides  the  question  or  further  legislation  inter- 
venes, the  dissenting  judgment  is  not  to  be  neglected. 


In  EUiston  v.  Reacher  [1908]  a  Ch.  374,  77  L.  J.  Ch.  617,  Parker  J. 
defines  the  circumstances  under  which  the  owner  of  a  piece  of  land 
sold  subject  to  restrictions  can  compel  the  observance  of  stipulations 
against  other  holders  of  land  comprised  in  the  same  scheme  of  sale. 
The  present  decision  sums  up,  perhaps  we  may  say  finally  for  the 
present^  the  results  of  numerous  earlier  ones. 
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Where  restrictive  covenants  are  placed  .upon  a  piece  of  land 
simply  in  order  that  the  vendor  may  realize  a  better  price  for 
another  piece  which  he  retains,  there  a  purchaser  of  the  latter  is 
not  entitled  to  enforce  the  observance  of  those  restrictions,  unless 
the  right  to  do  so  was  expressly  reserved  by  the  vendor  for  his 
successors,  and  was  acquired  by  them  when  the  vendor  parted  with 
the  land.  See  Reynals  v.  CowlutAaw  (1878)  9  Ch.  D.  at  p.  130  and 
(1879)  II  Ch.  D.  atp.  868. 

Whei-e  land  is  to  take  the  benefit  of  restrictive  covenants  on 
other  land  both  the  fact  of  the  privilege  and  the  land  which  is  to 
enjoy  it  must  be  clearly  defined,  and  it  is  clear  that  the  right  will 
not  exist  where  the  restrictions  appear  to  have  been  imposed 
merely  for  the  personal  benefit  of  the  grantor  whilst  retaining  the 
former  (ibid.). 

Where,  however,  several  plots  of  land  are  sold  and  restrictive 
covenants  are  imposed  for  the  purpose  of  enhancing  the  value  of 
them  all,  a  different  situation  arises,  a  community  of  interest  and 
obligation  is  brought  about,  and  a  purchaser  of  one  plot^  who  is 
informed  of  the  scheme  at  the  time,  can  afterwards  prevent  the 
vendor  selling  the  other  plots  without  the  restrictions ;  see  Spicer 
V.  Martin  (1889)  14  App.  Cas.  la.  But  it  must  be  made  perfectly 
clear  that  all  the  lands  are  to  be  affected ;  Osborne  v.  Bradley 
[1903]  2  Ch.  446.  In  Piggoti  v.  Stratton^  I  D.  F.  &  J.  33,  the  Court 
restrained  a  lessee  who  had  underlet  a  piece  of  land,  giving  a  mere 
oral  representation  that  he  was  precluded  fix>m  building  on  another 
piece  which  he  retained  in  such  a  manner  as  to  obstruct  the  sea- 
view  of  the  piece  he  was  then  subletting,  from  afterwards  trying  to 
obtain  a  release  from  his  superior  lessor  of  that  restriction.  The 
Court  declined  to  permit  such  a  piece  of  bad  faith.  This  was  a 
case  of  equitable  estoppel  proceeding  on  the  particular  merits  and 
adding  nothing  to  the  substantive  law  of  restrictive  covenants. 
To  carry  the  main  proposition  a  step  further,  the  purchasers  of 
the  other  plots,  if  they  have  agreed  to  be  bound  by  the  restrictions, 
have  the  right,  inter  ee,  to  compel  one  another  to  duly  observe  them ; 
Nottingham  Patent  Brick  and  Tile  Co.  v.  Butler  (1885)  15  Q.  B.  D.  261. 

Elliaton  v.  Reacher  was  a  case  of  a  building  scheme,  and  the  land 
sold  by  the  original  vendors  was  sold  to  all  the  purchasers  upon 
that  footing.  The  restrictions  were  contained  in  a  prepared  Inden- 
ture of  Covenants  which  all  the  original  purchasers  covenanted 
in  their  conveyances  to  observe,  but  the  indenture  itself  was 
in  fact  never  executed.  Parker  J.  held  that  the  purchasers  all 
bought  their  plots  on  the  footing  that  every  plot  of  land  was  to  be 
bound  by  the  restrictions,  and  his  lordship  laid  it  down  generally 
that  purchasers  and  their  successors  possess  the  right  inter  9e  to 
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oompel  the  observance  of  restrictions  whenever  (i)  they  derive 
title  under  a  common  vendor,  {%)  who  has  laid  out  the  whole  of 
the  land  under  a  scheme,  (3)  intended  to  bind  and  benefit  the  whole 
of  the  land  comprised  in  it,  (4)  and  the  persons  seeking  the  assis- 
tance of  the  Court,  or  their  predecessors,  have  purchased  upon  that 
footing. 

From  the  beginnings  of  limited  company  formation  in  1862, 
Parliament  has  been  doing  its  best  to  secure  that  the  capital  of 
a  company,  if  it  is  to  be  limited  in  amount,  shall  at  least  be 
a  reality.  It  was  this  object  which  dictated  the  provision  of  the 
Legislature  in  sec.  4  of  the  Companies  Act,  1900,  that  a  company 
is  not  to  go  to  allotment  until  tiiie  moneys  due  on  the  minimum 
subscription  have  been  'paid  to  and  received  by  the  company.' 
The  word  payment  by  itself  was  too  equivocal — as  earlier  cases 
had  shown — to  be  relied  on.  It  might  be  satisfied  by  a  mere  set- 
off* {Spargo'9  case  (1873)  L.  R.  8  Ch.  407).  Even  the  phrase  'paid 
to  and  received  by  the  company'  was  not  free  from  ambiguity. 
A  strong  Scottish  Court  had  taken  the  view  that  a  cheque  might  be 
payment  though  it  had  not  been  cleared  before  allotment  {Glasgow 
Pavilion  v.  MotAerweU  [1903]  6  F.  116).  It  was  not  till  Mears  v. 
Weitertt  Canada  Pulp  and  Paper  Co.  [1905]  %  Ch.  353,  that  the 
necessity  of  actual  payment  was  established.  Now  we  have  two 
cases  illustrating  the  risks  which  companies  and  their  directors 
run  in  not  taking  care  that  these  statutory  provisions  are  strictly 
complied  with  before  the  directors  go  to  allotment.  In  the  first — 
Be  National  Motor  Mail  Coach  Co.,  Amtii  and  M^Lean'9  Claims 
([1908]  %  Ch.  %%9)  34,000  shares  had  been  taken  up  and  duly 
paid  for,  but  a  small  proportion — 1,000  shares — were  taken  by  the 
directors  and,  though  they  gave  their  cheques  which  were  duly 
honoured  on  presentation,  the  cheques,  owing  to  some  oversight  of 
the  company's  secretary,  were  not  paid  into  the  company's  banking 
account  till  some  three  or  four  days  after  the  directors  had  gone 
to  allotment.  What  happens  ?  The  company  has  sustained  no  real 
damage,  but  a  technical  irregularity  has  bien  committed,  and  certain 
shareholders,  who  want  to  get  rid  of  their  bargain,  take  advantage 
of  the  irregularity  to  repudiate  their  shares.  In  doing  so  they 
were,  no  doubt,  strictly  within  their  rights,  but  what  a  lesson  to 
directors  of  the  risk  they  run  in  not  complying  with  the  letter  of 
the  section.  They  may  bring  the  whole  concern  tumbling  down 
like  a  house  of  cards ;  for  what  one  shareholder  may  do  every 
shareholder  is  entitled  to  do.  Nor  is  it  necessary  for  the  repudiating 
shareholder  to  institute  legal  proceedings.  It  is  enough  that  he 
gives  notice  to  avoid  his  contract.    The  ordinary  rule  requiring 
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a  rescinding  shareholder  to  take  steps  promptly  to  have  his  name  . 
removed  from  the  register,  does  not  apply  to  the  special  remedy 
under  the  Companies  Act,  1900. 


Burton  v.  Bevan  [1908]  a  Ch.  240,  77  L.  J.  Ch.  591,  points  the 
same  lesson — the  importance  of  not  going  to  allotment  before 
cheques  for  subscription  moneys  are  cleared,  but  the  case  adds 
a  good  deal  to  our  knowledge  of  section  4  in  deciding  that  the 
section,  in  regard  to  the  return  of  subscription  moneys,  applies  only 
before  allotment.  Wh^n  an  allotment  has  once  been  made,  though 
in  contravention  of  the  Act,  it  is  only  voidable  at  the  option  of  the 
shareholder;  the  company  cannot  return  the  moneys.  The  share- 
holder may  say  *No,  I  prefer  to  adhere  to  the  contract'  For 
deciding  whether  or  not  he  will  exercise  this  option  the  Act  gives 
the  shareholder  down  to  a  month  from  the  date  of  the  statutory 
meeting,  the  theory  being  that  at  that  meeting  he  will  be  able  to 
ascertain  the  position  of  affidrs.  But  his  remedies  are  not  restricted 
to  repudiation.  He  may  sue  the  directors  personally  for  any  loss 
he  may  have  sustained  by  reason  of  their  having  *  knowingly 
contravened '  the  section,  and  this  is  what  the  shareholder  did  in 
Burton  v.  Bevan.  *  Ejiowingly  contravening,'  what  does  that  mean  ? 
It  means,  says  Neville  J.,  contravening  the  section  *  with  knowledge 
of  the  facts  upon  which  contravention  depends.'  Directors  cannot 
plead  ignorance  of  the  law.  In  Burton  v.  Bevan  the  defendant 
director  had  not. been  present  at  the  meeting  at  which  his  co- 
directors  proceeded  to  allotment,  nor  had  he  known  that  they  intended 
to  do  so,  but  at  a  subsequent  meeting  he  had  heard  the  minutes  of 
the  previous  meeting  read,  and  had  joined  in  confirming  them. 
But  this  in  Neville  J.'s  opinion  was  not  enough  to  fix  him  with 
liability  under  the  section.  Everyone  knows  how  much  attention 
is  paid  to  formal  minutes  of  previous  proceedings. 


A  Puzzle  in  the  Law  of  Alleqianoe  (p.  245  above). 

Dr.  Wilhelm  Pappenheim,  of  Vienna,  kindly  sends  us  the  follow- 
ing contribution : — 

No  doubt  a  child  bom  in  Turkish  territorial  waters  is  reputed 
bom  in  Turkey.  Art  7.  of  the  Turkish  *  Loi  sur  la  nationality 
ottomane,  du  19  Janvier  1869'  (Sieber,  Das  Staatsbiirgerrecht  im 
intemationalen  Verkehr,  seine  Erwerbung  und  sein  Verlust,  p.  285) 
runs  as  follows : — 

*  Tout  individu,  ni  sur  le  territoire  ottoman  de  parents  Strangers, 
pent,  dans  les  trois  anndes  qui  suivront  sa  majority,  revendiquer  la 
quality  de  sujet  ottoman.' 
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I  BuppoBO  that  this  benefit  accorded  to  the  child  of  'parents 
Strangers '  is  equally,  and,  indeed,  especially  meant  for  children  of  no 
nationality.  But  Uiere  is  a  further  question  (or  puzzle)  to  be 
resolved :  When  does  the  term  of  three  years  begin?  When  does  a 
'  heimatslos'  (ftiroXts)  come  of  agef  I  suppose  the  question  must 
be — so  £gu:  as  Turkish  authorities  will  have  to  decide — resolved 
according  to  the  Turkish  law  of  majority,  and  so  the  child  in  ques- 
tion will,  when  sixteen  years  old,  be  entitled  to  put  forward  his 
claim  of  Turkish  citizenjdiip. 

[In  case  he  does  this  at  the  Turkish  Consulate  in  Paris,  what 
will  French  authority  have  to  say  to  it  ?] 


Dr.  Felix  Lieberles,  also  of  Vienna,  writes : — 

If,  after  the  Treaty  of  Cession,  by  which  the  Pliilippine  Islands 
were  given  over  to  the  United  States,  the  Filipinos  were  neither 
allowed  to  remain  Spanish  subjects,  nor  the  United  States  citizen- 
ship conferred  upon  them,  this  state  of  things  is  against  the  Law  of 
Nations,  which  requires  that  in  cases  of  occupation  as  a  consequence 
of  war  an  option  shall  be  given  to  the  conquered  people  between 
the  former  nationality  and  the  nationality  of  the  conqueror.  If 
Spain  did  not,  by  the  treaty  or  a  subsequent  Spanish  statute,  deprive 
the  Filipinos  of  the  Spanish  allegiance,  this  unlawful  state  of  things 
must  be  disr^;arded  by  the  judges  of  any  other  jurisdiction  outside 
the  United  States.  The  child  in  question  is  therefore,  in  my 
opinion,  a  Spanish  subject. 

[Assuming  that  no  contrary  authority  can  be  found  in  the  books, 
what  is  the  probability  that  any  Court  would  at  this  day  follow 
Dr.  lieberles'  opinion  in  practice  1  There  are  many  ways  of  evading 
inconvenient  points.  According  to  Hall,  International  Law,  5th  ed., 
p.  572,  it  is  only  a  matter  of  modem  usage  to  insert  an  option  clause 
in  the  treaty  of  cession.  But  I  incline  to  think  that  a  person  under 
the  protection  of  the  United  States  is  a  subject  of  the  United  States 
for  international  purposes,  the  extent  of  his  civil  and  political 
rights  being  a  domestic  matter  with  which  foreign  jurisdictions  are 
not  concerned. — F.  P.] 


We  have  received  the  report  of  the  third  annual  meeting  of  the 
American  Association  of  Law  Libraries,  which  we  have  not  space 
to  publish  in  full.  The  meeting  was  held  at  Lake  Minnetonka, 
Minnesota,  June  22-24, 1908,  with  a  post-conference  session  in  the 
State  Library  at  St.  Paul  on  the  a6th  and  a7th.  There  were  forty- 
seven  persons  present  at  the  several  sessions,  all,  with  the  exception 
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of  a  few,  being  members  of  the  Association.  The  proceedings  will 
be  published,  together  with  the  papers  read,  in  the  '  Index  to  Legal 
PeriodicaJs  and  Law  Library  Journal/  the  official  organ  of  the 
Association. 

The  most  important  items  of  business  transacted  were  those 
connected  with  the  '  Index '  above  mentioned.  From  comments  at 
the  meeting  by  members  from  different  parts  of  the  country,  it 
would  seem  that  the  first  number  of  the  Index  had  met  with 
very  general  commendation.  The  criticisms  were  numerous  but  of 
a  friendly  character.  The  managing  editor,  Mr.  Frederick  W.  Schenk, 
reported  that  the  co-operative  method  of  indexing  was  not  satis- 
factory, and  it  was  decided  to  abandon  that  method  as  soon  as 
possible,  probably  after  the  publication  of  the  third  number.  It 
was  decided  further  to  issue  the  second  number  during  July  and  to 
have  it  index  the  chief  legal  periodicals  of  the  United  States, 
England,  Canada  and  Australia  issued  during  the  first  six  months 
of  the  year ;  the  third  number  in  October,  and  to  include  therein 
indexing  material  for  July,  August  and  September;  the  fourth 
number  in  January,  1909,  and  to  cumulate  therein  the  indexing  for 
the  entire  year. 

At  the  post-conference  sessions  held  in  St.  Paul  at  the  State 
Library,  matters  pertaining  to  the  Index  were  discussed  in  detail, 
and  certain  indexing  was  completed  which  the  editor  in  chief  had 
been  unable  to  finish  by  the  co-operative  method. 


The  American  Law  Review  for  May^une»  1908,  contains  a  very 
curious  article  on  *  The  Parajikas '  (i.  e.  sins  entailing  excommunica- 
tion, also  the  written  commentaries  on  the  definition  of  such  sins) 
in  Buddhist  spiritual  law.  The  contents  of  the  books  in  question 
include,  as  might  be  expected,  interpolations  of  many  dates,  but 
the  learned  author,  Mr.  Edward  P.  Buffet  of  New  Jersey,  who 
seems  to  be  a  competent  Pali  scholar,  thinks  that  in  the  main  they 
go  back  to  the  fifth  century  B.C.  As  might  also  be  expected,  these 
Buddhist  canons  cover  a  great  deal  of  what  in  the  West  is  left  to 
the  civil  law;  thus  we  have  an  elaborate  doctrine  of  theft  pre- 
senting remarkable  analogies  and  contrasts  to  the  Common  Law. 
Nota  that  a  too  exciting  sermon  may  be  an  assault ;  this  accords 
with  some  English  mediaeval  opinion,  but  not  with  the  modem  law, 
see  *  The  Circuiteers,'  L.  Q.  R.  i.  232. 


The  number  of  the  Journal  of  the  Society  of  Comparative  Legis- 
lation published  last  month  (vol.  ix.  pt.  i,  N.S.)  con^ins  (infer  alia) 
an  address  on  the  Society's  work  and  prospects  by  Sir  Courtenay 
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Ilberi,  expoBitions  of  the  new  Indian  Civil  Procedure  Code  by  Sir 
Lewis  Tupper,  and  of  the  Qennan  statute  on  cheques  by  Dr.  Ernest 
Schuster,  an  article  on  conflict  of  laws  within  the  Britbh  Empire 
by  Prof.  Harrison  Moore,  and  the  judgments  in  a  Ceylon  case, 
shortly  to  come  before  the  Judicial  Committee,  on  the  vexed  ques- 
tio'n  of  nudum  pactum  in  Roman-Dutch  law^  wherein  the  Supreme 
Court  of  Ceylon  has  refused  to  import  the  English  doctrine  of 
consideration. 


It  seems  convenient  to  repeat  in  a  conspicuous  place  that  it  is  not  desirable 
to  send  MS.  on  approved  without  jn-evious  communication  with  the  Editor  ^ 
except  in  very  sj)ecidl  circumstances  ;  and  that  the  Editor,  except  as  aforesaid  j 
cannot  he  in  any  way  answerable  for  MSS.  so  sent. 
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REASON  AND  CONSCIENCE    IN    SKTEENTH-CENTURY 
JURISPRUDENCES 

THE  revival  of  European  calture  in  the  fifteenth  and  sixteenth 
centuries  marks  one  of  those  critical  epochs  in  history  when  all 
the  possessions  of  mankind  seem  to  be  thrown  into  the  crucible  to 
be  melted  and  cast  into  new  shapes,  when  men  feel  the  soil  under 
their  feet  giving  way,  and  yet  rejoice  in  the  hope  of  a  bright  future. 
The  political  and  legal  fi&bric  of  feudalism,  the  authority  of  the 
mediaeval  Church,  the  comprehensive  system  of  scholastic  philoso- 
phy, were  found  equally  wanting,  and  modem  thought  made  its 
way  in  all  spheres  of  life.  Legal  studies  and  legal  institutions 
were  not  exempted  from  the  effidcts  of  the  general  commotion.  In 
Germany  and  in  Scotland  the  law  of  the  learned  thrust  national 
customs  into  the  background  for  a  long  time.  In  Italy  and  in 
France  a  revision  of  the  studies  on  which  the  law  of  the  learned 
was  based  was  started  by  humanistic  lawyers — Alciat,  Bud^,  and 
their  followers.  In  England  the  imposing  edifice  of  Common  Law, 
a  structure  testifying  in  no  less  degree  than  Gothic  cathedrals  to 
the  power  of  the  mediaeval  mind^  was  menaced  by  daring  reformers 
ranged  under  the  banner  of  '  equity.'  There  was  talk  of  codifica- 
tion, of  reception,  of  rationalizing  the  laws  of  England  in  accoi-dance 
with  the  example  of  other  civilized  countries,  under  the  guidance 
of  a  broadminded,  constructive  statesmanship  ^  Very  curious 
evidence  of  this  process  of  fermentation  in  the  domain  of  English 
Law  is  supplied  by  two  treatises  of  a  lawyer  of  the  Inner  Temple, 
Christopher  St.  Germain.  They  were  published  as  Dialogues 
between  a  Doctor  '  of  Divinity  and  a  Student  of  the  Laws  of 
England  in  1523  and  in  1530  ^,  and  evidently  hit  the  mark.  The 
cardinal  question  of  the  opposition  between  the  Common  Law 
Comrts  and  Chancery  called  forth  a  lively  discussion;  the  first 
Dialogue,  originally  published  in  Latin,  had  to  be  translated  into 
English,  the  whole  book  was  reprinted  over  and  over  again,  quoted 
as  an  authority  by  Brooke  and  Coke,  often  referred  to  by  Black- 
stone,  by  Spence,  and  by  most  modem  authors  who  have  written  on 

^  A  paper  read  at  the  Berlin  HistoricaJ  Congress,  August,  1908. 

*  Maitland,  English  Law  and  the  Renaissance,  41  ff. 

'  As  to  the  publication  of  the  first  dialogue  in  1523  we  have  to  rely  on  the  testi- 
mony of  W.  Herbert.  No  copies  of  that  edition  are  known  to  exist.  Cf.  Dic- 
tionary of  National  Biography,  art.  St.  Germain.  I  haye  used  the  Latin  tract  in 
Rastell's  edition  of  1528. 
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early  English  Equity.  Not  that  the  writer  impresses  one  especially 
by  personal  acumen  or  literary  perfection,  but  he  is  evidently  quite 
at  home  in  the  legal  learning  of  the  Courts,  and  very  well  read  in  the 
philosophical  and  jurisprudential  writings  of  his  time.  His  scheme 
of  putting  before  his  readers  in  a  kind  of  living  opposition  the 
ideas  of  an  English  lawyer  and  of  a  theologian  versed  in  Canon 
Law  was  more  than  a  passing  happy  thought,  and  it  was  carried 
out  with  considerable  skill.  One  can  hardly  do  better,  in  order  to 
realize  the  conflict  of  legal  ideas  in  the  reigns  of  the  early  Tudors, 
than  to  study  these  tracts  with  some  attention. 

Before  speaking  of  the  contents  I  should  like  to  mention  that 
I  have  mostly  gone  back  to  the  Latin  version  of  the  first  Dialogue 
instead  of  referring  to  the  English  translation,  as  is  currently  done 
by  modem  writers.  The  recasting  of  the  text  for  the  English 
version  by  St.  Germain  may  have  been  an  improvement  in  some 
respects:  it  got  rid  of  lengthy  disquisitions  and  references  and 
added  a  few  developments  on  points  of  English  Law.  And  yet, 
if  we  wish  to  understand  how  St  Germain  came  by  his  theoretical 
views,  most  valuable  hints  are  supplied  by  the  Latin  version  of  the 
first  Dialogue,  as  it  puts  clearly  before  us  the  elements  of  the 
author's  learning  and  the  threads  which  connect  him  with  his 
predecessors. 

.A  point  which  is  made  especially  clear  by  the  study  of  the  first 
Dialogue  in  the  Latin  edition  is  that  St.  Germain  started  in  the 
same  way  from  scholastic  philosophy  and  Canon  Law  as  Bracton 
started  from  Roman  Law  in  his  time.  Both  wiiters  wanted  scien- 
tific distinctions  and  terms  in  order  to  tackle  problems  of  English 
legal  practice,  and  both  began  with  a  kind  of  reception  of  general 
notions  which,  however,  was  gradually  modified  by  the  treatment 
of  concrete  cases  and  questiona  Azo  was  the  interpreter  of  Civil 
Law  for  the  thirteenth-century  lawyer^  John  Gerson  was  the  leading 
exponent  of  School  doctrines  for  the  sixteenth-century  jurist.  Stray 
references  to  the  latter  may  be  found  even  in  the  revised  English 
text  of  St.  Germain  \  but  a  comparison  with  the  Latin  Dialogue 
shows  that,  on  nearly  all  occasions  when  theories  had  to  be  exposed, 
sentences  and  quotations  were  borrowed  wholesale  from  Gerson's 
writings.  A  i-eader  of  the  English  version  might  be  led,  for 
instance,  to  assume  that  the  reference  to  the  philosopher  s— that  is, 
Aristotle's — teaching  as  to  ivi€lK€ia  (equity),  testifies  to  a  direct 
study  of  the  Greek  thinker  s  work.  But  the  words  of  St.  Germain  are 
merely  a  repetition  of  some  sentences  in  Gerson's  Regulae  morales, 

^  e.  g.  Dial.  i.  5 ;  ii.  55.  In  a  dialogue  between  Salem  and  Bizance,  treating  of 
religious  matters,  St.  Germain  takes  care  to  explain  why  '  the  famous  cl6rke  John 
Gerson  did  write  in  Latin.' 
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and,  quaintly  enough,  in  the  Latin  edition  the  term  imtktia  appears 
in  a  garbled  form  suggested  by  Qerson's  text,  namely,  epikeia^. 
*  A  love  prinoipium ' :  St.  Germain's  doctor  naturally  starts  with 
a  summary  of  the  teaching  on  the  Law  eternal  (Lex  aetema\  the 
basis  of  the  order  of  the  Universe  provided  in  God*s  mind  \  which, 
according  to  Gerson's  nominalistic  view,  is  established  rather  by 
the  will  than  by  the  reason  of  the  Creator.  As  the  Latin  text 
informs  us:  'Lex  etema  a  lohanne  Gersone  in  descriptionibus 
terminorum  ad  theolpgiam  utilium  describitur  sic:  lex  etema  est 
divina  voluntas  ordinativa  rerum  a  sua  arte  producibilium  sive 
productarum  quoad  operationes,  et  motus,  et  fines  singularum  '.' 

In  the  treatment  of  the  second  stage  of  legal  generalities,  namely, 
of  natural  law,  we  begin  to  notice  national  peculiarities.  St.  Ger- 
main's exposition  closely  corresponds  in  the  main  to  scholastic 
patterns  laid  down  by  St  Thomas  and  expounded  on  several 
occasions  ^  by  Gerson.  The  law  of  nature  may  be  taken  in  a  wider 
and  in  a  narrower  sense.  It  is  either  the  law  of  living  beings,  and 
the  consequences  of  the  well-known  definition  of  Ulpian  are  drawn 
in  the  Latin  text^,  or  else — and  this  is  the  really  important 
meaning — it  is  the  conception  of  law  of  reasonable  creatures,  par- 
ticularly of  human  beings.  It  is  through  the  light  of  his  own 
reason  that  man  is  made  to  participate  in  the  eternal  law  formu- 
lated by  the  reason  of  God*. 

^  Regnlae  morales  (Opera,  ii.  f.) :  <  aequitas  quam  nominat  philosophus  tpik$iam 
praeponderat  iuris  rigori.  Est  autem  aequitas  iustitia  pensatis  omnibus  circum- 
stanoiia  particalaribus  dulcore  miserioordiae  temperata.  Hoc  intellexit  qui  dixit. 
"  Ipsae  autem  leges  cupiunt  ut  iure  regantur."  £t  sapiens  ''Noli  esse  iustus nimis, 
alioqoin  summa  iustitia  summa  iniustitia  fit.**'  Gf.  Latin  dialogue,  and  Engl, 
version,  i.  i6.  There  are  several  instances  of  similar  quotations  from  the '  philo- 
sopher' in  the  Latin  text. 

'  Gf.  Gierke,  lohannes  Althusius,  373. 

'  The  English  version  keeps  the  substance  of  the  doctrine,  but  states  it  in  a  less 
scientific  form,  omitting  the  scholastic  definition  and  one  of  Oerson^s  references  to 
St.  Augustine. 

«  Summa  Theologiae,  ii.  i,  qu.  7x1  (Sy  5 ;  Qf » 94.  Gf.  Gierke,  Political  Theories  of 
the  Middle  Ages,  transL  by  Kaitland,  17a.  Gerson  was  a  nominalist  and  a  follower 
of  Occam,  but  his  eclectic  teaching  supplied  St.  Germain  with  the  elements  of  tho 
Thomistic  doctrine. 

'  Latin  Dialogue,  f .  7 :  '  Genus  etiam  suum  conseruant,  pullosque  et  fetus  ex 
instinctu  naturae  nutriunt  et  contraria  sui  esse  ex  natura  timent.  Et  secundum 
lohannem  Gtorson  lex  naturalis  animalium  est  lex  ilia  quam  habet  qoodlibet 
animal  non  impeditum  nee  indispositum.' 

*  f.  8 :  <  Lex  vero  naturae  specialiter  considerata  respicit  solum  ad  creaturam 
rationalem  humanam  ad  ymaginem  Dei  creatam  que  a  quibusdam  etiam  dicitur 
ius  gentium.  Nam  inter  omnes  gentes  servari  debet  tam  inter  iudeos  et  gentiles 
quam  Ghristianos.  Et  hec  est  lex  ilia  que  inter  peritos  legis  Anglie  vocatur 
lex  rationis.  Quam  etiam  ratio  naturalis  constituit  inter  omnes  homines,  ita 
quod  ad  illam  observandam  inest  instinctus  communis  omnibus  hominibus.  Et 
secundum  lohannem  Gerson  est  signum  naturaliter  habitum  notificativiun  recte 
rationis  divine  volentis  creaturam  rationalem  human  am  teneri  seu  ligari  ad 
aliquod  agendum  vel  non  agendum  pro  consecutione  finis  sui  naturalis  qui  est 
felicitas  humana,  seu  monastica,  seu  yoonomica,  seu  politics.  Et  sic  lex  rationis 
nihil  aliud  est  quam  participatio  vel  notio  legis  eterne  in  creatura  rationali  ei 
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Let  us  note  a  characteristic  difference  in  terminology  between 
the  two  versions  of  St.  Germain's  first  Dialogue.  The  Latin  tract 
has  a  fuller  heading  for  the  second  chapter  than  the  English 
editions :  '  de  lege  rationis  que  inter  doctores  uocatur  lex  naturae 
rationalis  creature  sine  ius  gentiumj  The  last  words  are  omitted 
in  the  English  version  and  there  is  good  cause  for  that,  because,  as 
it  is  explained  in  the**  fifth  chapter,  the  iu9  gentium  corresponds  in 
truth  only  to  two  subdivisions  of  the  law  of  reason,  namely,  to 
what  is  called  the  law  of  reason  primary,  prohibiting  murder, 
perjury,  deceit,  allowing  resistance  to  unjust  power,  and  to  the  law 
of  secondary  reason  taken  in  general,  which  sanctions  property, 
contracts;  &c.  A  third  subdivision,  which  St.  Germain  calls  the 
law  of  reason  secondary  particular,  does  not  fit  into  the  frame  of 
the  iu8  gentium^  as  understood  by  Roman  jurisconsults  and  by  the 
mediaeval  jurists  who  followed  them.  The  teaching  as  to  that 
subdivision  calls  forth  significant  adjuncts  on  the  part  of  our 
lawyer.  Li  order  to  substantiate  his  view  on  the  matter  he  has 
to  leave  the  domain  of  scholastic  generalities  and  to  take  examples 
from  actual  English  rules,  corresponding  to  what  would  be  classified 
as  iu9  civile  in  an  analysis  of  Roman  law.  He  cites,  to  begin  with, 
the  taking  of  distress^  e.  g.  if  a  lord  to  whom  his  tenant  fails  to  pay 
rent  or  to  render  service  impounds  animals  belonging  to  the  tenant  in 
a  pound  overt,  an  enclosure  known  to  the  public,  or  if  a  landowner 
finds  his  neighbour's  animals  trespassing  on  his  land.  Doubtful 
points  arise  from  this  procedure :  who  is  responsible  for  the  feeding 
of  the  arrested  animals  and  who  has  to  bear  the  risk  if  they  come 
to  grief  while  impounded  ?  The  Student  of  the  laws  of  E^land 
lets  this  question  be  decided  by  his  interlocutor,  the  Doctor  of 
Divinity,  who  comes  successfully  out  of  the  trial.  It  is  evident, 
he  says,  that  the  imprisoned  beasts  have  to  be  fed  by  thmr  owner 
and  not  by  the  person  who  has  distrained,  and  it  follows  that, 
should  they  die,  it  is  the  owner  of  the  animals  that  has  to  bear  the 
loss — ^he  should  not  have  given  occasion  for  distress.  The  Doctor 
of  Divinity  is  made  to  solve  the  problem  ^,  because,  according  to 
the  author's  views,  it  is  a  problem  of  reasoning  and  therefore  of 
reason '.  That  is  why  he  does  not  mention  it  under  the  heading 
oi  positive  (human)  law,  as  one  might  have  expected,  but  under  that 
of  law  of  reason  secondary  particular.  The  Latin  text  adds  the 
remark  that  as  the  case  can  be  treated  on  the  strength  of  a  reason- 

revelate  per  lumen  naturalis  rationis,  per  quod  habet  naturalem  inclinationem  ad 
debitum  actum  et  finem.'    Cf.  Gerson,  Opera,  ii.  191,  203. 

^  The  doctrine  as  expounded  by  St.  Germain  in  i.  5  and  ii.  37  tallies  exactly 
with  pronouncements  made  by  the  judges,  Y.  B.  9  E.  IV.  p.  2 ;  5  H.  YU.  9; 
31  H.  YII.  39. 

'  Cf.  Pollock,  Expansion  of  Common  Law,  109  ff. 


Oct.  i9o8.]  Eeason  and  Conscience.  377 

able  construction  of  existing  custom,  there  is  no  necessity  for 
a  written  law  about  it  ^  A  Continental  lawyer  might  have  been 
inclined  to  appeal  to  the  ratio  scripta^  the  Corpus  iuris :  not  so  the 
English  barrister  brought  up  on  Common  Law.  The  Latin  version 
proceeds  to  give  several  other  examples  omitted  in  the  English 
editions  */  the  case  of  the  flight  of  a  person  who  has  abjured  the 
realm  and  escapes  from  the  constables  conducting  him  to  a  port ; 
the  derivation  of  the  criminal  treatment  of  robbery  from  a  univer- 
sally accepted  principle  of  the  secondary  law  of  reason,  while  the 
distinction  between  theft  as  a  capital  offence  and  petty  larceny  is 
made  out  to  be  the  product  of  national  custom.  We  notice 
St.  Germain  as  it  were  at  the  crossing  of  the  roads :  he  justifies 
the  dialectical  operations  of  English  Law  by  the  notion  of  reason, 
or  rather  reasonableness. 

There  is  a  second  thread  of  theory  taken  up  by  St.  Germain 
which  is  even  more  important  and  suggestive  for  the  understanding 
of  the  sixteenth-century  crisis,  namely,  the  teaching  about  conscience 
and  equity.  We  tread  here  on  ground  where  the  Court  of  Chancery 
and  the  Ecclesiastical  Courts  were,  as  it  were,  pitted  against  the 
Common  Law  Tribunals.'  Long  before  the  struggle  of  Coke  against 
EUesmere  and  Bacon,  Common  Law  judges  and  barristers  had 
realized  the  danger  of  their  position  in  view  of  the  encroachments 
of  the  Chancery.  Fairfax,  Huse,  Fineux  had  delivered  dicta,  framed 
decisions,  and  suggested  remedies  with  the  direct  intention  of 
limiting  the  pretensions  of  the  Chancellor  and  his  powers  of  action. 
I  need  not  dwell  now  on  the  facts  of  this  struggle,  which  are 
in  the  main  sufficiently  known*  Let  us  see,  however,  in  what 
way  our  Dialogues  reflect  the  principal  contentions  of  the  two 
parties,  and  whether  any  light  is  thrown  by  them  on  the  momentous 
development  of  substantive  law  effected  in  the  course  and  under 
the  influence  of  this  strife. 

The  Latin  version  of  Doctor  and  Student  is  again  helpful  in  so 
far  as  it  shows  the  close  dependence  of  the  initial  view  of  conscience 
and  equity  entertained  by  the  author  on  the  doctrines  of  fifteenth- 
century  schoolmen.  The  definitions  and  explanations  presented  in 
the  Dialogue  are  the  undisputed  propei*ty  of  the  Doctor — ^that  is, 
of  the  philosophical  Canonist.  The  Student  listens  and  agrees  in 
deference  to  the  ruling  of  his  interlocutor.  As  for  the  sources  of 
information  of  the  Doctor  himself,  it  is  clear  that  his  main  authority 
is  again  Gerson,  though  when  it  comes  to  the  discussion  of  special 
points  of  law  and  of  the  contiusts  between  the  Canonist  and  Civilian 
doctrines,  on  one  side,  and  those  of  English  Common  Law,  on  the 

^  Latin  Tersion,  f.  xxi.  *  Studens :  recte  iudicasti,  sed  quia  te  docuit  nisi  ratio 
fundata  ex  eonsaetudine  predicta,  tta  quod  nee  opus  est  cUiguam  legem  scriptam  haberi,' 
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other,  the  Doctor  takes  council  not  only  with  Qerson's  tracts,  but 
with  the  fifteenth-century  Summae  Con/esiorum^  more  especially  the 
Summa  Angelica  of  Angelns  Carletus  and  the  Snmma  Rotella  of 
Baptista  de  Salis  \  These  Summae  are  referred  to  repeatedly  in 
the  later  parts  of  the  second  Dialogue  on  points  in  dispute  between 
secular  and  ecclesiastical  courts,  but  they  have  also  been  used  in 
the  earlier  portions  of  the  treatise  without  any  distinct  acknow- 
ledgment. 

Anyhow,  the  Doctor  begins  his  treatment  of  conscience  as  a 
source  of  legal  decisions  by  a  disquisition  on  that  curious  product 
of  Christian  thought  on  ancient  philosophy— iS/«kfmn>  (crvi^piyrri?  ^. 
The  term  looks  queer  enough  in  the  purely  English  surroundings 
of  the  ordinary  version  of  the  Dialogue.  The  truncated  sentences 
of  the  second  chapter  in  the  1531  edition  and  in  all  the  following 
are  hardly  sufficient  to  make  it  intelligible.  The  Latin  edition,  on 
the  contrary,  dwells  at  length  on  the  notion,  and  takes  its  learning 
from  J.  Qerson's  treatises.  Oerson  again  followed  closely  St.  Thomas 
Aquinas,  who  in  turn  took  from  Albertus  Magnus,  who  was  depen- 
dent dii'ectly  or  indirectly  on  St.  Jerome '.  What  it  comes  to  in 
substance  is  the  admission  of  a  power  of  discerning  between  good 
and  evil  and  of  inclining  towards  the  good,  apart  from  conscience 
proper,  which  deals  with  the  subsumption  of  individual  cases  under 
the  general  rules  laid  down  by  Sinderisis  and  developed  by  reason. 

It  is  not  without  significance  to  notice  the  scholastic  frame  of  this 
general  doctrine,  because  it  clearly  proves  the  importance  attached 
by  thinking  lawyers  of  the  stamp  of  St  Germain  to  the  views  of 
the  Canonists.  It  is  hardly  likely  that  they  should  have  pored 
over  these  intricate  disquisitions  merely  for  the  sake  of  providing 
themselves  with  some  ornamental  scraps  of  learning.  The  question 
about  their  attitude  assumes  a  special  interest  when  we  descend 
from  the  regions  of  speculative  generalizations  to  the  contradictory 
discussion  of  problems  of  actual  law.  This  had  to  be  done  in  the 
domain  of  equity,  in  which  practical  problems  of  law  had  to  be 
treated  in  the  light  not  of  direct  legal  enactments  or  strictly  applied 
maxims  and  precedents,  but  in  the  light  of  general  theories. 

As  we  have  already  seen^  St.  Oermain's  definition  of  equity  is 
drawn  through  Gerson  from  Aristotle :  equity  comprises  the  guiding 

^  Stintzing,  Geschichte  der  populilren  Litteratur  des  rOmisch-kanonischen 
Rechts,  533,  536. 

'  This  transliteration  follows  the  modem  Cfroek  pronunciation. 

*  Gerson,  de  natura  primorum  motuum,  Opera,  ii.  190.  De  mystica  Theologia, 
Opera,  iii.  163.  Thomas  Aquinas,  Sumroa  Theologiae,  i.  qu.  79,  12  if.  Albertus 
Magnus,  Summa  Theol.,  qu.  25,  a.  Hieronymus,  Commentary  on  Hezekiel, 
c  I.  w.  4-10.  Cf.  Siebeck,  Archiv  fiir  Geschichte  der  Philosophie,  ii,  x.  I  wish 
to  acknowledge  my  indebtedness  to  Mr.  J.  A.  Smith,  of  Balliol  College,  for  helpful 
suggestions  on  the  subject  of  vvvr'iipftiiTis. 
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principles  for  the  adaptation  of  general  rules  to  particular  cases,  and 
especially  to  cases  which  transcend  the  rules  in  one  way  or  another. 

The  Greek  philosopher,  however,  did  not  specify  from  what 
particular  sources  such  a  guiding  principle  should  be  derived :  he 
dwells  rather  on  the  necessity  of  taking  into  account  all  the  com- 
plex circumstances  of  each  single  case.  The  Canon  lawyers  did 
discover  a  guiding  rule  in  conscience,  and  it  is  important  from  the 
outset  that  in  the  jurisprudence  of  the  English  Courts  of  the  time 
this  principle  came  to  be  accepted  on  all  sides — by  Common  lawyers 
as  well  as  by  Chancery  lawyers — although  there  was  much  dispute 
as  to  the  limits  between  the  two  spheres  of  law.  As  the  point 
seems  material  to  me,  I  should  like  to  point  out  that  in  the 
thirteenth  and  fourteenth  centuries,  in  the  period  of  the  early 
predominance  of  Common  Law,  equity,  though  specifically  recog- 
ni2sed  and  sometimes  applied  in  practice,  was  taken  in  a  wider 
sense,  including  justice  and  analogy^.  However  this  may  be, 
St.  Germain  formulates  distinctly  the  proposition  that  equity 
excepts  from  law  on  grounds  supplied  by  reason  and  conscience  ^ 
and  it  is  on  the  strength  of  conscience  that  remedies  in  equity  were 
commonly  granted. 

The  influence  of  Canon  Law  did  not  stop  here,  as  it  seems  to  me. 
Whatever  the  indistinct  beginnings  of  equity  jurisdiction  may 
suggest,  the  Common  lawyers  of  the  fifteenth  century  joined  the 
ecclesiastics  seated  in  the  Chancery  in  framing  views  about  the 
administration  of  equity,  which,  tiiough  Decretals  and  Summae 
Confessorum  were  not  quoted,  strongly  savoured  of  the  principles 
and  distinctions  of  Canon  Law.  The  marked  differences  on  par- 
ticular points  are  hardly  sufficient  to  obliterate  the  impression  that 
we  have  to  reckon  not  only  with  the  stress  of  business  require- 
ments and  with  a  spontaneous  growth  of  English  doctrines,  but 
also  with  a  process  of  indirect  reception  of  Canon  Law. 

The  lawyers  and  ecclesiastics  employed  in  framing  equity  juris- 
prudence in  the  light  of  conscience  were  principally  concerned  with 
the  application  of  three  doctrines:  equitable  remedies  had  to  be 
provided  for  those  who  had  not  understood  how  to  avail  themselves 
of  their  legal  rights ;  transactions  based  on  confidence  should  be 
protected;  promises  of  parties  to  contracts  should  be  enforced  in 
certain  cases,  even  if  the  ordinary  legal  formalities  had  not  been 
complied  with.    There  were  other  points  about  the  equity  jurisdic- 

^  Broeton,  t  lav:  'de  aeqoitaie  tamen  per  officium  iusticiariorum  ienebitor 
eidem  firmario  propter  fraudem.*  Cf.  f.  178,  T.  B.  2  E.  II  (Seld.  Soc),  p.  57 : 
<  raeione  equitatis  quia  petens  non  habult  dampnum  de  detencione.'  Cf.  Stat,  of 
Glouoeeter,  c.  11 :  'en  mesme  la  manere  seit  fet  de  equite  en  tel  caa  deuant  justioea 
avaiint  le  judgement.' 

'  Doctor  and  Stud.,  1.  16.^ 
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iion  of  the  Chanoeiy — ^for  example,  the  greater  laxity  as  to  certainty 
of  claims,  the  putting  down  of  maintenance,  discovery  in  procedure, 
Ac. — but  they  proceeded  from  other  points  of  view  than  that  of 
conscience,  and  it  is  to  the  latter  only  that  we  have  to  attend. 

I  may  be  allowed  to  refer  to  a  few  cases  and  Chancery  documents 
which^  when  studied  in  conjunction  with  the  text  of  Doctor  and 
Student,  illustrate  the  application  of  consci^ice  in  the  equity 
Courts  in  the  fifteoith  and  the  beginning  of  the  sixteenth  centuries. 

In  a  case  tried  in  Chancery  in  1467  (Y.  B.  P.  8  Edw.  IV,  f.  4, 
II  pi.),  Qenney,  counsel  for  the  defendant,  tried  to  aigue  that  the 
plaintiff  had  not  taken  care  to  follow  the  prescribed  rules  as  to 
covenants,  and,  if  he  suffered  thereby,  it  was  through  his  own  folly. 
The  Chancellor,  Bishop  Stillington,  granted  a  subpoena,  and  justified 
his  action  in  the  matter  by  the  characteristic  maxim:  Dens  est 
procurator /(Uuorum  (the  Year  Book  as  printed  gives /w^tfrorvin,  which 
is  clearly  an  error) :  God  acts  as  attorney  to  foolish  people.  The 
maxim  bears  the  stamp  of  rough  and  ready  mediaeval  clericalism, 
and  it  opened  the  way  for  the  Chancery  to  look  behind  the  external 
regularity  of  all  sorts  of  transactions  with  a  view  to  the  redress  of 
wrongs  committed  by  skilful  miscreants  who  had  taken  advantage 
of  weakness  of  intellect,  insufficient  knowledge,  or  casual  negligence  ^ 

In  St.  Germain's  Dialogue  the  doctrine  comes  to  be  applied  in 
connexion  with  the  case  of  a  debtor  who  pays  his  creditor  and 
does  not  take  a  receipt  or  loses  it  (i.  12).  The  Doctor  assumes  on 
the  strength  of  Canon  Law  that  the  absence  of  the  receipt  does  not 
deprive  the  debtor  of  all  remedies :  proof  of  the  payment  by  wit- 
nesses may  be  accepted.  The  Student  follows  very  closely  the 
pronouncement  of  C.  J.  Fairfax  in  22  Edw.  IV.  In  a  conference 
with  Chancellor  Rotheram,  the  Chief  Justice  maintained '  that  it 
would  be  the  subversion  of  all  Law  if  it  were  possible  for  two 
witnesses  to  upset  matter  of  record,  which  in  this  case  was  the 
record  of  a  debt  incurred  before  a  mayor  under  Statute  Merchant. 
St.  Germain  gives  the  view  a  wider  meaning,  and  ai^ues  that  as 
debts  are  contracted  in  writing  they  ought  to  be  discharged  in 
writing.  Law  ought  only  to  look  to  the  majority  of  instances,  and 
not  to  the  interests  of  single  individuals  who  were  suffering  through 
their  own  folly.  But,  having  said  so  much,  the  exponent  of  English 
Law  makes  a  distinct  reservation  in  regard  to  possible  exceptions, 
and  admits  the  application  of  the  subpoena  to  such  cases,  a  con- 
cession bitterly  resented  by  Common  lawyers,  as  is  shown  by  the 

*■  Cf.  Calendar  of  Chancery  Proceedings,  i,  p.  xlv,  Pope  v.  Ooodb$m ;  iii,  p.  Ixx, 
Box  V.  Bank.  [The  argument '  this  is  a  covenant  if  it  is  anything,  and  coYenant 
must  be  by  deed  *  is  familiar  in  the  early  cases  on  assumpsit.] 

»  y.  B.  aa  E.  IV,  f.  6. 
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criticisms  of  a  Sergeant-at-Law   in  the  pamphlet  published  by 
Hargrave. 

The  second  great  group  of  cases  ruled  by  the  jurisdiction  of 
conscience  is  supplied  by  contentions  as  to  breaches  of  trust  or 
confidence.  These  include,  of  course,  the  exceedingly  important 
and  numerous  cases  turning  on  the  practice  of  uses.  I  need  not  go 
into  details  on  this  question,  as  the  subject  has  been  repeatedly  and 
successfully  discussed  by  others^.  The  only  point  on  which  I 
should  like  to  insist  for  a  moment  is  a  fact  which  is  sometimes 
apt  to  be  thrust  into  the  background  by  the  investigation  of  special 
branches.  Towards  the  close  of  the  fifteenth  century  it  was  clearly 
realized  by  lawyers  that  the  exceptional  remedies  granted  by  the 
Chancery  were  not  considered  merely  as  expedients  arranged  in 
order  to  make  land  devisable  by  will  or  to  provide  securities  for 
the  fulfilment  of  certain  agreements,  but  depended  on  a  general 
view  as  to  the  legally  binding  effects  of  confidence.  I  may  be 
permitted  to  refer  to  the  case  of  Rede  v.  Capel^.  In  the  course  of 
the  pleadings  Chancellor  Morton  came  to  point  out  several  typical 
examples  of  the  interference  of  Chancery  in  matters  where  Common 
Law  failed  to  give  remedy.  Counsel  for  the  defendant,  Mordaunt, 
very  properly  generalized  all  these  instances ;  he  remarked  that 
the  ground  for  the  interference  of  the  Chancery  in  such  cases  was 
that  they  were  all  mixed  up  with  '  confidence/  and  the  Chancellor 
did  not  contradict  him,  but  put  in  one  or  more  examples  in  order 
to  widen  the  application  of  Equity  remediea  Now  breach  of 
confidence  goes  clearly  back  to  the  Fidei  laesio  which  ecclesiastical 
tribunals  had  claimed  as  their  province  ^. 

The  third  group  of  cases  which  might  be  discussed  from  the 
point  of  view  of  Conscience  is  formed  by  parol  agreements,  formless 
contracts.  The  histoiy  of  this  kind  of  obligations  in  EInglish  Law 
has  given  rise  to  much  discussion.  Their  roots  have  been  sought 
in  a  peculiarly  English  doctrine  of  quid  pro  quo^  in  an  extension  of 
the  Roman  cauaa^  in  the  cross-influences  of  business  requirements 
and  judge-made  Law,  as  exemplified  by  the  rise  of  the  action  of 
'assumpsit,'  &c.  I  should  like  to  submit  some  observations  sug- 
gested by  a  dose  compaorison  of  St.  Germain's  statements  on  the 
subject  with  significant  Year-Book  cases.  It  seems  to  me  that  in 
this  matter  as  well  as  in  the  treatment  of  uses  theoretical  influences 
have  to  be  taken  into  account  by  the  side  of  business  considerations. 

Let  us  note,  to  begin  with,  that  in  his  statement  of  the  Canonist 

'  I  need  not  quote  the  well-known  books  of  Gilbert,  Spence,  O.  W.  Holmes, 
Sir  F.  Pollock,  Kerly,  &o.  A  valuable  selection  of  standai^  documents  is  given 
by  Baildon  in  the  Selden  Society  volume  on  Early  Chancery  Proceedings. 

«  Y.  B.  P.  7  H.  VII,  pi.  a,  f.  la.    Cf.  Salmond,  Law  Quart.  Bev.  iii.  178. 

'  Sir  E.  Fry,  onjidei  laetio  and  specific  performance,  Law  Quart  Bev.  v.  335. 

CC  2 
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doctrine  ae  to  promises  St  Germain  closely  follows  the  Summa  of 
Angelus  Carletus.  I  will  just  quote  the  exposition  of  the  latter  in 
order  to  show  to  what  relation  the  speech  of  the  Doctor  in  iL  24 
stands  to  the  title  Pactum  in  the  Summa  Angelica. 

'Utrtun  ex  nudo  pacto  sive  ex  sola  promissione  homo  obli- 
getur?  Xe^p.  (^uod  de  iure  canonico  et  in  consciencia  sic,  sub  pena 
mortalis  peccati  ut  no.  in  c.  I  de  pactis  et  .  .  •  quando  exprimitor 
causa,  ut  promitto  tibi  X  quia  vendidisti  mihi  talem  rem,  vel 
mutuo  concessisti,  et  huiusmodi.  Quia  si  sit  nudum  sic  quod 
nulla  causa  est  adiecta,  non  obli^  etiam  in  consciencia.  Katio 
quia  presumitur  per  errorem  promisisse.  .  .  .  Adverte  tamen  auod 
si  quis  dixit — promitto  tibi  centum  donare,  quod  tunc  libenuitas 
promissionis  presumitur  causa  donandi,  et  sic  non  est  sine  causa. 
Similiter  si  promittitur  aliquid  loco  pio,  quia  presumitur  obligasse 
se  favore  pie  cause  neo  presumitur  ibi  error.  .  •  .  Nemo  ex  qua- 
cumque  causa  obligatur  nisi  qui  habuit  animum  obligandi  se.  X^on 
tenetur  sub  pena  mortalis  peccati  ad  pactum  nudum  servandum 
nisi  subesset  causa  que  ad  hoc  obligaret  de  necessitate  precepti, 
puta  promisi  patri  meo  vestem  qui  moritur  ex  frigore,  quia  tene- 
tur quamvifl  non  habuerit  animum  oblicandi  se.  Datur  tertia 
limitatio,  scilicet  si  conditio  vel  rationabilis  causa  non  advenit 
postea,  que  si  a  principio  afiuisset,  non  promisisset.' 

We  thus  find  St  Germain's  mention  of  'consideration^,'  as 
a  necessary  basis  for  the  validity  of  a  promise  in  Canon  Law, 
directly  derived  fix>m  the  teaching  of  later  Canonists  as  to  eausa^  and 
characteristic  developments  and  limitations  may  be  found  in  the 
same  way  in  both  texts.  They  may  be  summed  up  under  the 
following  heads:  (i)  the  promise  must  be  intentional;  {2)  it  is 
subject  to  be  taken  back  in  consequence  of  a  material  change  of 
circumstances;  (3)  it  must  have  a  reasonable  cause,  which  may 
consist  either  in  a  material  equivalent  or  in  moral  considerations ; 
(4)  a  liberal  disposition  is  to  be  deemed  a  sufficient  cause  in  the 
case  of  gifts ;  (5)  promises  to  moral  persons,  to  political,  learned,  or 
religious  bodies  are  legally  valid  if  they  are  made  for  the  sake  of 
their  moral  aims,  e.g.  for  the  honour  of  God,  the  advancement  of 
learning,  assistance  of  the  poor,  and  the  like. 

Now,  when  the  turn  comes  for  the  Student  of  the  Laws  of  England 
to  state  the  Law  on  his  side,  he  disagrees  with  some  of  the  particulars 
put  forward  by  the  Doctor,  but  remains  in  touch  with  him  on  other 
important  points  of  the  latter's  analysis.  He  does  not  want  to  have 
anything  to  do  with  the  search  for  intention — let  the  Church 
manage  that,  if  it  can — in  foro  cofucientiae.  He  does  not  enter  into 
the  interesting  question  as  to  the  value  of  a  precedent  moral  duty 

*  Pollock,  Prinoipleii  of  Contraet,  7  ed.,  17a  if. 
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in  establishing  the  legality  of  a  promise.  He  does  not  admit  the 
privileged  position  of  learned,  religious,  and  other  moral  bodies  in 
comparison  with  common  persons.  But  on  that  very  delicate  point 
he  lays  down  the  English  legal  view  in  such  a  way  that  a  reason- 
ably wide  scope  is  opened  for  promises  made  for  the  sake  of  religion, 
charity,  enlightenment,  or  public  interest.  If  the  promisor  imposes 
a  specific  duty  on  the  promisee,  the  promise  will  stand  and  give 
rise  to  an  action  even  should  the  promisor  not  derive  any  personal 
benefit  on  his  side.  If  A  promises  B  to  give  him  £%o  if  he  fasts 
through  Lentj  and  B  does  fast,  the  promise  will  be  valid.  This 
seems  an  important  admission  of  the  Student.  Together  with  the 
view  that  there  is  no  difference  between  corporations  and  common 
persons  in  respect  of  promises  made  to  them,  it  leads  to  a  further 
step  in  the  development  of  doctrine. 

I  mean  the  view  formulated  by  St.  Germain  in  the  following 
words :  *  if  he  to  whom  the  promise  is  made  have  a  charge  by 
reason  of  the  promise,  which  he  has  also  performed,  then  in  that 
case  he  shall  have  an  action  for  that  thing  that  was  promised ' 
(ii.  24 ;  Muohall's  edition,  p.  177).  This  passage  has  been  taken  to 
show  how  actions  originally  conceived  in  tort  came  to  be  regarded 
as  actions  ex  contractu,  but  the  context  of  St.  Germain's  teaching 
points  rather  to  the  conclusion  that  the  treatment  on  the  ground  of 
contract  was  brought  about  by  an  analysis  of  gifts  to  charitable 
and  similar  institutions. 

I  do  not  want  in  the  least  to  contest  the  importance  of  Professor 
Ames's  remarkable  study  of  the  early  history  of  *  assumpsit  \*  But 
I  wish  to  call  attention  to  one  more  element  of  the  doctrine  of 
informal  agreements,  namely,  to  the  treatment  of  promises  made 
with  a  view  to  further  some  general  interest  and  in  which  therefore 
the  personal '  consideration '  or  advantage  to  the  promisor  resolves 
itself  into  the  satisfaction  of  his  zeal  for  one  or  the  other  moral 
object.  Canon  Law  accepted  the  proof  of  the  existence  of  such 
a  moral  object  as  a  sufficient  causa  in  itself,  English  Law  demanded 
a  specific  charge  on  the  part  of  the  promisee  to  make  the  promise 
valid  and  actionable,  but  in  both  cases  the  question  arose  from  an 
analysis  of  the  conditions  of  an  implied  contract.  The  Law  sounds 
of  contract  and  not  of  tort  in  this  particular  direction,  and  the 
English  theory  seems  to  be  concretely  allied  to  the  Canon  one,, 
though  stopping  short  of  the  latter. 

Traces  of  an  analysis  of  parol  agreements  from  a  similar  point  of 
view  are  still  perceivable  in  some  of  the  reported  fifteenth-century 
cases.    In  1429  the  Common  Pleas  had  to  consider  an  action  on  the 

^  J.  B.  Ames,  History  of  ABsumpsit,  Harvard  Law  Bey.  ii.  15. 
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case^  against  a  millwright  for  non-performance  of  a  promise  to  build 
a  mill  by  a  certain  day.  The  judges  proceeded,  among  other  things, 
to  examine  the  question  whether  the  millwright  was  to  be  held 
bound  by  an  undertaking  to  which  there  was  no  con*esponding 
promise  of  recompense.  The  bargain  was  held  to  be  void  because 
there  was  no  express  mention  of  a  recompense  for  the  labour.  This 
view  would  have  satisfied  not  only  the  English  but  also  the  Canon 
Law,  but  it  seems  to  imply,  on  the  other  hand,  that  a  parol  agree- 
ment with  promises  on  both  sides  would  be  binding  for  both 
parties,  though  it  was  not  actually  decided  till  long  afterwards  that 
mutual  promises  could  be  a  good  consideration  for  one  another. 
We  deal  in  this  report  with  an  actioti  on  the  eoie^  but  there  was 
a  constant  tendency  on  the  part  of  the  Common  Law  Courts  to 
develop  the  action  on  the  case,  as  a  substitute  for  Chancery 
remedies^.  No  wonder  that  the  Chancellors  were  entertaining 
similar  cases  in  their  Court  on  the  ground  of  conscience.  Stilling- 
ton's  declaration  in  this  respect  ^  and  the  often-quoted  statement  of 
the  '  Diversity  de  courts  ^ '  ai*e  conclusive  testimony  on  the  subject, 
and  there  is  some  evidence  to  show  that  the  practice  of  Chancery 
in  this  matter  was  prepared  by  local  usage  \  It  is  only  to  be 
regretted  that  we  should  be  so  insufficiently  informed  as  to  the 
early  proceedings  in  Chancery  in  consequence  of  the  fact  that  it 
was  not  deemed  a  Court  of  record  as  to  equity  matters. 

It  seems  to  me  on  the  whole  that  a  study  of  St.  Germain's 
Dialogues  shows  conclusively  what  a  stimulating  influence  was 
exerted  on  the  English  jurisprudence  of  the  fifteenth  and  sixteenth 
centuries  by  the  later  schoolmen  and  Canon  lawyers.  Henry  VHI 
and  the  Reformation  put  an  end  to  Canon  Law  in  England,  but 
the  process  described  by  St.  Germain  had  not  taken  place  in  vain : 
it  left  distinct  traces  in  the  theory  and  jurisdiction  of  English 
equity. 

Paul  Vinoqradopp. 

'  The  case  (Brooke,  Abr.  Action  on  the  Case,  7)  is  generaUy  quoted  m  3  H.  VI.  36, 
and  it  is  entered  under  this  term  in  Tottell's  edition.  But  the  text  of  the  Tear 
Book  itself  speflJLS  of '  anno  regni  regis  H.  VI  octavo/  and  the  names  of  the  judges  fit 
into  the  later  date.  It  seems,  also,  that  the  case  was  tried  in  the  Common  Pleas, 
and  not  in  the  King's  Bench,  as  Brooke  supposed.  [If '  Strange,*  the  plaintiffs 
counsel,  is  the  Strangways  who  was  appointed  a  justice  of  the  G.  P.  in  4  Hen.  VI, 
A.n.  1436,  the  earlier  date  seems  to  be  right.] 

«  Y.  B.  ai  E.  IV.  33. 

>  Y.  B.  8E.  IV.  4,pl.  II. 

*  Kerly,  On  Equity,  86. 

•  Mane  ▼.  John  AMum  and  another^  Cal.  Oh.  Pr.  i,  p.  zli  (13  Sept.  13  H.  VI)  :  '  the 
said  bailiffs  of  Scarborough  in  the  recorde  of  the  said  pleehave  made  entre  that  afor 
the  tyme  of  mynde  it  hath  been  used  in  the  same  town  bi  the  custume  then  used 
and  approved,  plaints  of  covenant  to  be  maintenable  withynne  the  said  town  as 
well  upon  covenants  made  by  worde  only  as  by  writing  at  the  commune  lawe 
betwix  any  personnes  sealed  under  their  seals.' 
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IN  the  April  number  of  this  journal  Mr»  Birch  Sharpe  stated  and 
discussed  the  following  proposition : 

'  When  a  ship  under  charter  proceeding  in  ballast  to  an  outward 
port,  there  to  load  and  bring  back  a  specified  cargo,  is  rescued  from 
danger  under  circumstances  which  entitle  her  rescuer  to  rank  as 
a  s^vor  in  the  courts  of  this  country,  can  the  salvor  make  good 
a  daim  for  remuneration  in  respect  of  the  freight  then  in  course  of 
being  earned  under  the  charter-party  1 ' 

and  he  arrived  at  the  conclusion  that  chartered  freight  under  such 
circumstances  is  not  a  subject  of  maritime  salvage. 

The  relations  of  chartered  freight  to  salvage  and  general  average 
have  excited  a  good  deal  of  interest  of  late  years  in  circles  where 
such  questions  have  to  be  considered,  determined,  and  given  prac- 
tical effect  to  by  means  of  financial  settlements  between  conflicting 
interests ;  and  it  is  probable  that  in  those  circles  the  question,  in  the 
simple  form  set  foi*th  above,  would  by  a  considerable  majority  be 
regarded  as  already  concluded  on  the  authority  of  the  case  of '  the 
Progress*  (1810)*  referred  to  on  p.  210  of  the  April  number.  Mr. 
Birch  Shiupe  takes  note  of  that  case,  but  apparently  is  of  opinion, 
not  BO  much  that  there  is  no  analogy  to  be  drawn  between  it  and 
the  case  propounded  by  himself,  but  that  his  case  differs  from  the 
Progress  case  fundamentally.  It  will  probably  be  convenient  here 
to  summarize  the  circumstances  of  the  hypothetical  case  as  stated 
in  the  April  number. 

The  vessel  is  proceeding  in  ballast  under  charter  to  the  Gulf  or 
Mexico  to  load  a  cargo  of  grain  for 'this  country,  freight  being  pay- 
able only  on  right  delivery  of  the  cargo.  While  proceeding  down 
the  Channel  on  her  outward  journey  she  loses  her  rudder,  and  is 
towed  into  Plymouth.  The  salvors  claim  salvage,  on  the  vessel  and 
on  her  chartered  freight,  and  arrest  the  vessel.  Bail  is  given,  the 
vessel  is  repaired  and  proceeds  on  her  voyage.  An  action  in  the 
Admiralty  Court  is  instituted  for  the  recovery  of  salvage  on  the 
vessel  and  on  her  chartered  freight. 

Now  the  circumstances  of  the  Progress  case  have  to  be  gathered 
from  the  judgment  itself,  and  they  are  not  altogether  clear. 

In  1809  merchandise  was  lying  at  Oporto  ready  to  be  conveyed 
to  England.     For  that  purpose  certain  vessels  (amongst  them  the 

^  I  Edw.  Adm.  R.  218. 
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Proffress)  were  chaxtered  to  proceed  to  Oporto  in  ballast,  and  there 
load  and  convey  caigoes  of  this  merchandise  to  England,  one  fre^ht 
for  the  entire  out  and  home  voyage  being  payable  on  delivery 
in  England.  Other  vessels  were  engaged  for  the  same  pnrpose 
at  Oporto.  While  lying  at  Oporto  that  place  was  captured  by 
the  French.  At  the  time  of  capture  some  cargo  had  certainly 
been  already  loaded  on  some  (or  all)  of  the  vessels.  The  French, 
having  seized  the  vessels,  relanded  and  warehoused  some  (or  all) 
of  the  goods  on  board  them.  While  things  were  in  that  position 
the  place  was  recaptured  by  the  British  and  Portuguese  troops. 
The  vessels  then  loaded  (or  reloaded)  their  cargoes,  and  arrived 
with  them  in  England.  Military  salvage  was  claimed  on  the  ships 
and  cargoes,  and  also  on  the  freights  of  those  vessels  which  had 
been  chartered  to  proceed  from  England  in  ballast  to  Oporto  to 
load.  It  will  be  seen  that,  as  regards  the  Progresa  herself,  it  is 
impossible  to  say  whether,  at  the  time  of  recapture,  she  was 
still  in  ballast,  or  whether  she  had  cargo  on  board,  or  whether, 
having  had  cargo  on  board,  it  had  been  relanded  by  the  French. 
But  this  point  appears  to  have  had  no  bearing  upon  Lord  Stowell's 
decision,  for  the  learned  judge  allowed  salvage  on  the  freight  of 
the  vessels  chartered  from  England,  and  disallowed  it  on  the 
freight  of  the  vessels  taken  up  at  Oporto,  on  the  ground,  as  will 
be  seen  from  the  following  extract,  that  the  freight-earning  voyage 
of  the  former  began  when  the  vessels  left  England,  while  the 
freight-earning  voyage  of  the  latter  had  not  yet  commenced  : 

'  As  to  the  freights  of  the  vessels  that  were  taken  up  at  Oporto, 
no  salvage  is  asked  upon  them,  and  certainly  it  could  not  have 
been  contended  that  any  would  be  due,  as  the  voyage  had  not 
commenced.  But  these  vessels,  which  had  gone  to  Oporto  from 
this  countrv  under  a  charter  party  for  one  entire  voyage  out  and 
home,  and  nad  already  performed  the  outward  voyage,  were  in  the 
course  of  earning  their  freights  at  the  time  of  capture :  they  had 
actually  broke  ground,  as  the  phrase  is,  and  had  entered  upon  that 
adventure  out  of  which  their  profits  were  to  arise.  While  lying 
in  the  harbour  of  Oporto  they  were  in  the  course  of  earning  Uieir 
freights  ;  they  were  in  itinere,  and  the  salvage  is  as  clearly  due  as 
if  they  had  been  captured  at  sea.  If  there  1^  been  two  distinct 
voyages,  as  is  sometimes  the  case  in  charter  parties,  distinguishing 
the  outward  from  the  homeward  voyage,  the  case  would  have 
assumed  a  different  aspect,  but  where  a  ship  goes  out  under 
a  charter  party  to  proceed  to  her  destination  in  ballast,  and  to 
receive  her  freight  onlv  upon  her  return,  the  Court  is  not  in  the 
habit  of  dividing  the  salvage.' 

In  the  Carisbrook^  case  a  vessel  proceeding  in  ballast  under 

'  The  Casrisbrook  S8,  Co.  v.  The  London  and  Provincial  Mar.  Ins.  Co.  (190a)  9  Asp.  33a. 
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charter  to  load  a  cargo  made  certain  general  average  sacrifices  before 
reaching  the  loading  port.  The  average  adjuster  in  dealing  with 
these  sacrifices  had  charged  the  entire  cost  of  them  to  the  ship. 
The  ship  underwriters  contended  that  contribution  was  due  from 
the  chartered  freight ;  and  Lord  Justice  Collins,  in  adopting  this 
view,  referred  to  the  case  of  the  Progress  as  authority  on  the  point. 
He  said,  after  pointing  out  the  analogy  between  salvage  and 
general  average  as  regards  the  interests  to  contribute: 

'  It  seems  to  me  that  Lord  Stowell  in  the  Progress  had  practically 
the  same  question  as  the  average  adjuster  has  in  this  case,  and  it 
(ie.  the  Progress  case)  is  clear  auuiority  in  principle  that  in  the  case 
of  a  round  voyage  under  such  conditions  as  these  (i.e.  the  vessel  in 
ballast  under  charter)  where  the  freight  is  only  payable  on  the 
ultimate  arrival  of  the  ship  with  its  cargo  on  board,  that  freight  is 
a  contributory  factor.' 

In  the  Orpheus^  case  the  vessel  was  proceeding  from  Liverpool  to 
Viborg  to  load  deals  for  Qrimsby  under  a  charter-party.  She  had 
liberty  to  take  an  outward  cargo  and  did  so.  In  the  course  of  the 
outward  voyage  she  collided  with  and  damaged  the  Emilia.  To 
secure  their  claim  against  the  Orp/ieus  the  owners  of  the  Emilia 
arrested  her  on  her  return  to  Qrimsby,  and  also  arrested  the  cargo 
of  deals  for  the  chartered  freight  These  deals,  it  will  be  remem- 
bered, were  not  on  board  at  the  time  of  the  collision.  On  a  motion 
to  have  this  freight  released,  on  the  ground  that  freight  is  only 
liable  when  it  is  being  earned  in  respect  of  cargo  on  board  at  the 
time  of  the  collision.  Sir  R.  J.  Phillimore,  rejecting  the  motion^ 
said: 

'  As  I  read  the  charter-party  which  relates  to  the  deals,  I  am  of 
opinion  that  freight  was  growing  due  on  their  account  although 
they  were  not  on  board  at  the  time  of  the  collision.' 

In  the  case  of  the  Norma  ^  the  vessel  was  proceeding  from 
Honduras  to  England  with  a  cai'go.  Salvage  8er\dces  were  rendered 
to  her  when  in  distress,  and  she  was  carried  into  Bermuda.  The 
master  declined  to  give  the  bond  asked  for  by  the  salvors,  and  the 
matter  being  referred  to  England,  security  was  given  there ;  the 
vessel  was  released,  and  after  repair  proceeded  on  her  voyage.  In 
the  salvage  action  it  was  contended  that  no  salvage  was  due  on  the 
freight  on  the  ground  that,  at  the  time  of  the  salvage  service,  no 
freight  had  been  earned,  freight  being  payable  only  on  the  delivery 
of  the  cargo  in  England.  The  learned  judge,  after  pointing  out 
that  the  proper  value  on  which  to  assess  the  salvage  award  is  the 

1  The  Orph€us  (1871)  3  Asp.  O.S.  531 ;  40  L.  J.  Adm.  24. 
'  The  Norma  (i860)  Lush.  1 34. 
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value  at  the  place  where  the  service  of  the  salvor  terminates, 
proceeded: 

'  Now  it  is  certainly  quite  true  that  at  Bermuda,  as  between  the 
owner  of  the  ship  and  the  shipper  of  floods,  no  freight  was  earned. 
But  I  do  not  think  that  is  at  all  MDcIusive  aeainst  the  salvor. .  .  . 
In  salvage  we  have  to  decide  on  purely  equitable  principles,  and  the 
question  here  is  not  so  much  what  freignt  was  earned  at  Bermuda 
but  what  services  in  respect  of  the  contract  of  freight  the  salvors 
had  then  rendered.' 

These  cases  seem  to  the  present  writer  to  establish  the  following 
propositions : 

(a)  The  freight-earning  voyage  of  a  vessel  chartered  to  proceed 
in  ballast  to  a  loading  port  and  thence  to  carry  cargo  com- 
mences afi  soon  as  the  vessel  breaks  ground  to  proceed  in 
ballast  to  her  loading  port     (The  Progress  and  Carisbrook 
cases.) 
{b)  Chartered  freight  payable  only  on  right  delivery  of  the  cargo 
is,  while  the  vessel  is  proceeding  to  her  loading  port,  though 
not  yet  earned,  an  element  of  value  to  the  shipowner  which 
the  Courts  will  recognize  and  deal  with.    (The  Orpheus.) 
{c)  Salvage  is  granted  by  the  Courts  on  freight  not  yet  earned, 
based  on  its  value  to  the  shipowner  at  the  moment  when  the 
salvage  service  terminates,  without  reference  to  the  question 
whether  the  freight  is  or  is  not  subsequently  earned.    (The 
Norma.) 
If  these  three  propositions  are  correct,  the  proper  answer  to  the 
salvor,  it  is  submitted,  would  be  that  chartered  freight  under  the 
cii-oumstances  named  is  a  subject  of  maritime  salvage.    From  this 
point  of  view  it  is  unnecessary  to  deal  with  the  many  other  very 
interesting  and  very  debatable  questions  raised  in  the  u-tide  in  the 
April  number;    but  to  two  of  them  a  short  reference  may  be 
permitted. 

I.  On  p.  208  Mr.  Birch  Sharpe  speaks  of  the  freight  in  question 
as  'freight  admittedly  being  earned  though  as  yet  non-existent', 
with  the  natural  inference  that  a  salvage  award  cannot  be  asked 
for  on  a  thing  which  does  not  exist.  But  is  the  fineight  <  non- 
existent '  ?  Either  it  is  ^  existent '  to  the  shipowner,  in  the  case 
put,  from  the  moment  the  ship  commences  her  voyage  in  ballast,  or 
it  is  '  non-existent '  up  to  the  moment  preceding  the  delivery  of  the 
cargo  to  the  consignee,  with  this  result  that,  in  the  latter  alter- 
native, salvage  is  awarded  every  year  in  scores  of  cases  on  '  non- 
existent '  freights;  for  between  these  two  points  of  time  the  nature 
of  the  shipowner's  right  to  freight  remains  the  same.  It  is  a  right 
to  earn  an  agreed  sum  by  carrying  and  delivering  an  agreed*  cargo. 
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Taking  the  cargo  on  board  does  not  alter  the  nature  of  this  right  or 
make  the  freight  'existent'  when  before  it  was  ^non-existent/  though 
possession  of  the  cargo  may  give  the  shipowner,  imder  the  terms  of 
the  charter-party,  greater  security  for  the  payment  of  his  freight. 

a.  On  the  same  page  the  writer  asks,  '  What  is  the  value  of 
a  ship  ? '  The  following  does  not  profess  to  be  an  exhaustive  defini- 
tion of  what  the  value  of  a  ship  represents,  but  is  rather  an  attempt  to 
show  the  main  considerations  on  which  the  market  value  of  a  ship, 
when  used  for  the  ordinary  purposes  of  shipowning,  must  be  based. 

A  ship  is  an  investment  of  capital.  The  owner  buys  her  to  secure 
from  the  freights  she  will  earn,  first,  a  fair  return  on  the  sum  he  has 
invested  in  buying  and  working  her,  and,  secondly,  a  further 
amount  to  replace  the  loss  of  capital  arising  from  the  regular  and 
natural  decay  of  his  vessel.  From  the  moment  when  he  converts 
his  capital  into  ship,  he  begins  by  means  of  freights  to  reconvert 
his  ship  into  capital,  until,  the  time  arriving  when  his  ship  is  worn 
out,  he  has  once  more  his  capital  in  hand  and  has  in  the  meantime 
received  a  fair  return  on  the  capital  invested.  Thus  the  market 
value  of  a  ship  at  any  moment  represents  the  sum  of  all  the  net 
freights  she  may  reasonably  be  expected  to  earn,  plus  her  value  at 
the  end  for  old  material,  but  less  a  reasonable  interest  on  the 
capital  invested  in  buying  and  working  her ;  and  the  freight  which, 
at  the  commencement  of  any  adventure,  she  is  proceeding  to  earn  is 
just  as  much  a  part  of  her  value  at  that  moment  as  any  of  the 
reasonably  contemplated  subsequent  freights.  But  for  purposes 
of  insurance  the  law  directs  that,  a  distinction  shall  be  drawn 
between  a  freight  in  course  of  being  earned  and  the  many  subsequent 
average  freights  which  go  to  make  her  market  value,  and  the 
former  must  be  separately  insured. 

There  is  nothing  original  in  the  view  of  a  ship's  value  here 
presented.  It  is  substantially  the  view  held  by  many  writers  on 
shipping  and  insurance  subjects,  and  amongst  them  by  Lowndes, 
whose  definition  is  criticized,  but  hardly  seriously  shaken,  by  Mr. 
Birch  Sharpe.  For  all  that  Lowndes  has  omitted  to  take  account 
of  in  his  definition  is  the  fact  that  the  shipowner  will  not  use  his 
capital  or  his  labour  for  nothing,  but  will  expect  the  freights  to 
recoup  him,  not  only  the  capital  sum  invested,  but  also  a  reasonable 
return  on  the  labour  and  capital  involved.  .This  omission  does  not 
seem  to  touch  the  central  principle  that  the  value  of  the  machine  is 
dependent  on  the  money  it  will  earn.  The  Sea  Insurance  Co.  v.  Hodden  ^ 
and  Hichie  v.  Rodocanaehi  ^  do  not  conflict  with  this  view.  They 
deal  with  questions  of  Marine  Insurance  law,  and  the  doctrine  of 

^  Tk6  Sea  Inwrance  Co,  Y.  Hodden  (1884)  5  Asp.  230,  53  L.  J.  Q.  B.  25a. 
3  Hickie  v.  Eodocanachi  (1859)  28  L.  J.  Ex.  273. 
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that  law  with  regard  to  the  insurance  of  freight  in  course  of  being 
earned  has  been  already  referred  to. 

But  it  is  probable  that  the  question  of  chartered  freight's  liability 
for  salvage  seldom  arises  in  the  simple  form  we  have  been  hitherto 
discussing.  It  is  more  commonly  in  connexion  with  the  ship- 
owner's attempt  to  recover  from  his  insurers  the  amount  he  has 
paid  to  the  salvors  that  differences  of  opinion  present  themselves. 

We  will  assume  that,  in  the  case  put,  the  shipowner  has  insured 
both  his  vessel  and  his  chartered  freight.  If  the  salvor  has  asked 
for  and  obtained  from  the  Court  a  definite  award  in  respect  of  the 
freight  no  difficulty,  of  course,  arises.  But  suppose  that  the  question 
of  the  freight's  liability,  as  distinct  from  the  ship's,  has  not  been 
before  the  Court  at  all,  or  even  that  the  entire  settlement  has  been 
amicably  arranged  out  of  Court  between  salvor  and  shipowner. 
Let  us  assume  that  the  value  of  the  salved  vessel  at  Plymouth  in 
a  sound  condition  has  been  agreed  at  say  £i8,oc»,  and  the  amount 
to  be  paid  to  the  salvor  also  agreed  at  say  £i,8oo.  If  now  the 
shipowner  asks  his  ship  underwriters  to  pay  tiie  whole  of  the  £i, 800, 
he  will  probably  be  told  that  his  chartered  freight  must  pay  a  por- 
tion of  it ;  in  other  words,  that  the  salvage  payment  £t,8oo  must 
be  apportioned  between  the  ship  and  the  chartered  freight,  and 
thus  recovered  on  the  ship  and  freight  policies.  Is  this  right  ?  It  is 
certainly  the  present  practice  of  average  adjusters  so  to  treat  the 
matter. 

Let  us  assume  that  at  Plymouth,  at  the  time  when  the  ship  in 
the  supposed  case  (we  will  call  her  ship  A)  was  carried  in  by 
the  salvors,  there  was  lying  a  sister  ship  JS,  similar  in  age,  build, 
upkeep — in  every  respect.  Further,  that  the  £18,000  agreed  on 
with  the  salvors  as  the  value  of  ship  A  is  the  value  at  which  the 
owner  would  be  willing  to  sell  eadi  ship,  A  and  B,  Let  us  also 
assume  that  there  is  a  purchaser  in  the  market  of  two  ships  such 
as  these,  who  is  willing  to  give  the  £18,000  for  each  for  immediate 
delivery. 

Now  ship  A  will  not  be  back  from  Mexico  with  her  caigo  for 
four  months.  The  purchaser  will  give  £18,000  for  her  if  he  can 
have  her  at  once,  or  if  he  can  have  her  at  the  end  of  four  months 
together  with  the  net  freight  she  is  earning.  Otherwise^  for 
possession  only  after  four  months,  he  will  give,  and  the  shipowner 
will  take,  £17,000. 

Is  it  not  clear  that  the  difference  between  what  he  gives  for  B 
the  free  ship  now,  and  what  he  gives  for  A  at  the  end  of  the  four 
months,  represents  the  net  value  of  the  freight  ship  A  is  in  course 
of  earning  1 

Thus  then  the  £1,800  paid  to  the  salvors  represents  the  value  of 
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their  services  to  what  by  law  we  must  regard  as  two  separate 
interests,  the  ship  and  the  freight  she  is  earning ;  and  since  the  law 
of  Marine  Insurance  does  not  allow  the  shipowner  to  recover  a  loss 
of  freight,  nor  presumably  money  paid  to  avert  a  loss  of  freight, 
on  his  policy  on  ship,  a  portion  of  the  salvage  award  must  be 
charged  to  the  policy  on  chartered  freight,  and  TAe  Sea  Insurance 
Co.  Y.  Hodden  is  strong  authority  on  this  point  if  authority  were 
needed. 

It  is  submitted  then  that,  even  where  the  chartered  freight  is 
not  definitely  considered  in  the  salvage  settlement,  it  must,  under 
the  circumstances  of  the  supposed  case,  contribute  to  the  award. 

As  to  the  proper  method  of  calculating  the  values  on  which 
this  contribution  should  be  made  nothing  is  said  here.  The  present 
method  appears  to  work  satisfactorily,  though  it  would  probably 
be  possible  to  bring  it  more  closely  into  line  with  the  doctrines 
of  Salvage  Law.  However  that  may  be,  the  necessity  and  justice 
of  some  contribution  between  the  two  interests  seems  to  the 
present  writer  to  be  clear. 

M.  A.  RUNDELL. 
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TWO  PROBLEMS  IN  LEGAL  HISTORY. 

*  I  I OW  and  when  did  the  Courts  begin  to  recognize  the 
XX  qualifications  of  a  Barrister  of  the  Inn  to  practise  before 
them  ?  And  why  did  the  appellation  of  Barrister  entii*ely  supersede 
that  of  Apprenticed  asks  the  learned  Frefacer  of  the  printed 
transcript  of  the  Black  Books  of  Lincoln's  Inn ;  and  the  Black 
Books,  he  adds,  furnish  no  answer;  though  the  Black  Books  of 
Lincoln's  Inn  carry  us  further  back  into  the  past  than  do  the 
records  of  any  other  Inn  of  Court.  In  the  following  pages  some 
attempt  is  made  to  discover  an  answer  to  these  questions. 

Exactly  how  and  when  the  Inns  of  Court  acquired  the  privilege 
of  investing  their  duly  qualified  members  with  the  right — to-day 
the  exclusive  right — of  audience  in  the  High  Court  is  a  story  which 
has  in  part  perished  from  sheer  age  as  a  plain  story  in  consecutive 
chapters ;  and  we  can  only  attempt  to  piece  together  such  fragments 
of  it  as  we  can  still  identify,  and  then  try  to  infer  the  lost  facts 
from  those  which  we  still  possess. 

In  the  beginning  of  things  we  find  the  Serjeants  in  exclusive 
possession  of  the  right  of  audience.  It  is  not  to  our  purpose  here 
to  deal  with  the  history  of  the  most  ancient  and  illustrious  Order 
of  the  Coif,  who  assumed  tiieir  office  and  acquired  their  privileges 
by  direct  writ  from  the  Sovereign.  From  one  cause  and  another, 
which  we  need  not  stay  now  to  discuss,  but  mainly,  one  gathers,  in 
consequence  of  the  royal  mandate  ordering  the  Court'of  Common 
Fleas  to  remain  stationary  at  Westminster,  instead  of,  as  heretofore, 
perambulating  the  country  in  attendance  upon  the  King's  person, 
and  the  disinclination  of  the  Serjeants  to  absent  themselves  from 
it,  considerable  inconvenience  seems  to  have  been  caused  in  the 
latter  half  of  the  thirteenth  century  by  reason  of  the  number  of 
Seijeants  still  attending  the  King's  Court  in  its  perambulations 
about  the  country  being  insufficient  for  the  satisfactory  administra- 
tion of  justica  The  dignity  of  Seijeant  was  too  great  for  new 
Serjeants  to  be  created  in  large  numbers ;  and  even  a  large  creation 
of  Uiem  would  not  necessarily  have  ensured  a  sufficient  attendance 
of  them  in  the  perambulatory  King's  Court.  Some  other  course, 
therefore,  had  to  be  taken.  And  this  is  what  happened.  In  the 
Parliament  Rolls  of  Edward  I  ^  occurs  the  following :  '  Deattomatis 
et  apprenticiis,  dominus  rex  iniunxit  J.  de  Mettingham  '  et  sociis 

*  ao  Edw.  I  (ia9a),  i  Rot.  Pari.  84.  •  C.  J.  of  the  Court  of  Common  Plow. 
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suis,  quod  ipsi,  per  eorum  discretionem,  provideant  et  ordinent 
cerium  numerum,  de  quolibet  comitatu,  de  melioribus  et  dignioribus 
et  libentius  addisoentibus,  secundum  quod  intellexerint  quod  curiae 
suae  et  populo  de  regno  melius  valere  poterit,  et  mains  commodum 
fuerit.  Et  quod  ipsi  quos  ad  hoc  elegerint  curiam  sequantur,  et  se 
de  negotiis  in  eadem  curia  intromittant  et  alii  non/ 

The  first  comment  one  may  make  upon  this  is  that  it  is  not  only  an 
order  by  the  Sovereign,  but  it  is  an  Act  by  the  Parliament ;  it  is  in 
the  Parliament  Rolls,  and  under  the  authority  of  Parliament. 

Now  who  were  these  appi'enticii  ?  To  answer  this  question 
satisfactorily  seems  now  impossible  ;  and  we  cannot  stay  to  discuss 
it  adequately  here  and  now.  But  one  must  say  something  about 
them.  The  above-quoted  statute  gives  us,  I  believe,  the  earliest 
extant  instance  of  the  use  of  the  word  in  this  connexion ;  and  its 
occurrence  here,  without  any  kind  of  explanation,  seems  to  prove  that 
these  apprentices  were  then  a  well-known  and  well-defined  body  of 
persons.  In  the  present  state  of  our  knowledge,  or  lack  of  knowledge, 
it  is  now  quite  impossible  to  say  with  certainty  exactly  what  these 
*  apprenticii '  of  the  thirteenth  century  were.  It  may  very  well  have 
been  (and  for  this  suggestion  I  am  indebted  to  my  friend  Mr.  Paley 
Baildon)that  an  'apprenticius'  was  a  pupil  under  some  sort  of  articles, 
expressed  or  understood,  to  a  Serjeant.  The  Seijeants  had  necessarily 
to  be  recruited  from  some  source  ;  from  some  class  of  men  who  had 
from  some  system  of  training  and  teaching,  and  from  some  means  of 
experience,  acquired  a  sufficient  knowledge  of  law  and  practice  to 
enable  them,  when  summoned  in  due  course  by  the  Eling's  Writ  to 
do  so,  to  take  up  the  office  of  Serjeant  with  a  reasonably  assured 
ability  to  fulfil  its  duties  and  responsibilities.  It  seems  certain  that 
at  the  time  we  are  speaking  of  there  were  no  organized  law  schools 
in  England ;  no  public  system  of  legal  training.  The  only  way, 
apparently,  in  which  a  young  man,  intending  to  make  the  law  his 
profession,  and  hoping  in  due  time  to  be  created  a  Serjeant,  and 
thus  to  have  opened  to  him  the  then  only  avenue  to  actuid  practice, 
could  gain  the  necessary  equipment  and  qualifications  was  by 
attaching  himself  to  some  one  who  was  able  and  willing  to  teach 
him ;  and  this  could  seemingly  have  been  only  a  Serjeant.  And 
the  very  word  apprentice,  too,  seems  to  infer  a  definite  master  and 
teacher.  But  as  to  the  conditions  or  terms  of  the  apprenticeship, 
if,  indeed,  definite  apprenticeship  to  a  definite  master  there  were,  we 
know  nothing.  All  we  know  is  that  at  the  time  we  are  speaking 
of  there  was  a  class  of  men,  not  privileged  to  practise  in  the  Courts, 
but  of  whom  a  number  were  presumably  sufficiently  equipped  in 
matters  of  law  and  practice  to  be  capable  of  practising  there  with 
credit  to  themselves,  and  with  advantage  to  the  suitors  using  ^the 
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Courts ;  and  from  these  adequately  equipped  apprentices  the  Statute 
of  Edward  I  authorized  the  Judges  to  choose  from  time  to  time,  a« 
occasion  required,  for  admission  to  practise  in  the  Song's  Courts  so 
many  as  in  their  opinion  should  be  necessary  for  the  adequate 
administration  of  justice.  And  upon  those  so  chosen  by  the  Judges 
the  right  of  audience  in  the  King's  Court  was  conferred;  upon 
them — and  the  Seijeants,  of  course— and  upon  no  others. 

This  was  in  the  King's  Court  only,  and  its  subdivisions.  In  the 
Common  Pleas  the  Serjeants  retained  the  exclusive  right  of  audience, 
with  the  short  interregnum  of  chaos  caused  by  the  Warrant  of 
William  IV  of  April  24,  1834,  till  the  passing  of  9  &  10  Vict 
cap.  54  (August  18,  1846). 

The  point  at  which  we  have  now  arrived  is  this — a  clear  authority 
from  Sovereign  and  Parliament  conferring  upon  the  Judges  the 
exclusive  right — to  use  our  modem  phraseology — of  calling  to  the 
Bar.  This  right  has  never  been  taken  away  from  the  Judges,  and 
has  never  been  conferred  upon  any  one  else,  and  must,  therefore, 
however  latently  in  appearance,  still  remain  in  them.  But  what 
we  actually  see,  or  seem  to  see,  to-day  is  the  four  Inns  of  Court, 
and  not  the  Judges,  in  the  exclusive  possession  of  the  right  to  call. 
How  does  this  come  about?  What  is  the  origin  of  the  Inns  of 
Court,  and  what  is  the  origin  of  their  apparent  exclusive  possession 
to-day  of  the  right  to  call  to  the  Bar  ?  The  origin  of  the  Inns  of 
Court  can  only  be  glanced  at  here.  They  are  subsequent,  one  may 
say  with  reasonable  confidence,  to  the  Statute  of  Edward  L  Their 
first  beginnings  were,  probably  made  by  the  earliest  apprentices 
who  were  admitted  to  tiie  right  of  audience  by  the  Judges  under  the 
authority  given  to  them  by  this  Statute,  and  probably  by  the  advice 
and  under  the  sanction  and  encouragement  of  the  Judges.  Anyhow, 
the  Inns  of  Court  came  into  being ;  and  however  and  whenever 
they  came  into  being  they  were  the  creation  of  private  persons. 
Neither  Eling  nor  Parliament  had  anything  to  do  with  their 
foundation.  Neither  King  nor  Parliament  has  ever  conferred  upon 
them  any  privileges  or  authority.  Purely  private  societies  tiiey 
were  at  the  first,  and  purely  private  societies  they  have  remained 
ever  since.  '  The  original  institution  of  the  Inns  of  Court,'  said 
Lord  Mansfield,  'nowhere  precisely  appears,  but  it  is  certain  that  they 
are  not  corporations,  and  have  no  constitution  by  charters  from  the 
Crown.  Thej  are  voluntary  societies  *.'  *  The  Inns  of  Court,'  said 
Lord  Campbell  when  Attorney-General,  'are  merely  voluntary 
societies.  .  They  were  originally  dining  dubs  and  nothing  more,  like 
the  clubs  established  at  the  west  end  of  the  town  ^.' 

'  Tfie  King  T.  B^neKers  qf  Oray^a  Inn.    Douglas's  Reports,  vol.  i,  p.  354. 

*  The  Serjeantt^  ease,  reported  by  Seijeant  ManniDg  (London,  1840),  p.  140. 
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Mere  private  societies ;  dining  dubs,  and  nothing  more ;  and  yet, 
as  all  men  know,  to-day  in  the  exclnsive  possession  of  authority  to 
confer  the  right  of  audience  in  the  higher  Courts  of  the  land.  How 
is  the  paradox  to  be  explained  ?  We  must  get  back  again  to  the 
days  of  the  Statute  of  Edward  I.  No  doubt  the  Judges  discussed 
it  with  the  Serjeants,  and  the  Sezjeants  with  the  (or  their)  apprentices. 
There  were  going  to  be  openings  for  a  much  larger  number  of 
apprentices  than  ever  before/ when  an  apprentice  could  only  hope 
to  be  admitted  to  actual  practice  in  the  Courts  by  being  created 
a  Seijeant ;  and  Se^eants  were  few,  and  not  made  every  day.  And 
as  there  would  be  openings  and  opportunities  for  more  apprentices, 
so  there  must  be  a  larger  provision  of  adequately  equipped  ones 
than  had  hitherto  been  necessary.  How  could  that  larger  provision 
be  supplied  1  One  can  imagine  the  Judges  and  Serjeants  and 
graver  apprentices  discussing  these  matters,  and  making  this 
suggestion  and  that.  Wise  in  our  knowledge  of  the  course  and 
development  of  legal  history,  we  can  confidently  guess  at  the 
conclusions  at  which  they  arrived.  The  apprentices  must  form 
themselves  into  schools  or  organizations  for  the  study  of  the  law  in 
such  ways  as  the  Judges  should  direct  and  approve  of.  The  Judges 
themselves  were  too  busy  to  be  able  to  superintend  personally  the 
education  of  the  apprentices  in  law  and  practice,  and  to  satisfy 
themselves  of  the  sufficiency  of  their  professional  equipment,  but  if 
the  apprentices  would  conform  themselves  with  the  desires  and 
regulations  of  the  Judges^  why  then  the  Judges  would  leave  the 
selection  of  apprentices  to  be  granted  the  right  of  audience  to  the 
governors — the  Benchers  we  call  them  to-day — of  what  were  going 
to  grow  into  the  four  Inns  of  Court.  The  Benchers  should  choose 
them^  and  the  Judges  would  accept  them  ;  and,  by  accepting  them, 
confer  upon  them  the  right  of  audience,  and  so  admit  them  to  the 
Bar.  *  The  Judges,'  said  Lord  Campbell,  when  Attorney-General, 
'deputed  to  the  Benchers  of  the  Societies  the  task  of  giving 
lectures,  and  examining  into  the  sufficiency  of  the  candidates, 
and  of  calling  them  to  the  Bar^  but  they  are  still  mere  voluntary 
societies ;  and  they  act  by  the  authority  which  the  Judges  have 
delegated  to  them  ^.'  And  again,  '  The  Benchers  of  the  Inns  of 
Court  are  only  the  agents  of  the  Judges  in  calling  to  the  Bar. 
It  is  a  power  committed  to  them  by  the  Judges,  a  power  which 
the  Judges  may  resume  ^.' 

*  All  the  power  they  (i.  e.  the  Inns  of  Court)  have,'  says  Lord 
Mansfield, '  concerning  the  admission  to  the  Bar  is  delegated  to  them 
from  the  Judges,  and,  in  every  instance,  their  conduct  is  subject  to 

^  The  Serjeants^  case,  p.  140.  *  The  Serjeanta^  case,  p.  139. 
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their  control  as  visitors.  This  will  appear  from  a  great  variety  of 
instances  of  orders  made  at  different  periods,  for  the  regulation  of 
those  Societies,  which  are  to  be  found  in  Dugdale's  ''Origines 
JuridicialeB  "  V 

Every  trace  of  the  original  concordat^  if  indeed  it  were  ever 
reduced  to  writing,  between  the  Judges  and  the  first  founders  of 
the  Inns  of  Court  has  disappeared,  but  that  there  must  have  been 
one  seems  certain  when  we  reflect  that  these  societies,  *  originally 
dining  clubs,  and  nothing  more,'  according  to  Lord  Campbell,  have 
to  all  intents  and  purposes  acquired  the  exclusive  right  of  calling 
to  the  Bar  ;  and  that,  being  purely  private  voluntary  societies,  they 
have,  all  through  the  course  of  their  existence  submitted  to  receive 
and  obey  orders  from  the  Judges  concerning  all  sorts  of  subjects, 
orders  which  it  is  quite  inconceivable  that  any  purely  private  societies 
would  have  tolerated  unless  they  were  receiving  at  the  same  time 
a  very  substantial  and  adequate  quid  pro  quo.    The  Judges  said,  in 
effect,  all  through  the  history  of  the  Inns  of  Court :  ^  Carry  out  our 
wishes,  and  we  will  continue  you  as  our  deputies  in  this  matter  of 
calling  to  the  Bar ' ;  and  ti^e  Inns  carried  out  the  Judges'  orders,  so 
long  as  the  Judges  remembered  them,  or  appeared  to  remember 
I  them,  and  so  long  as  the  Inns  found  it  convenient  to  carry  them 
^  \  out,  but  if  it  became  inconvenient  and  the  Judges'  memory  might 
^be  presumed  to  have  grown  dull,  they  quietly  dropped  them.)  Indeed, 
one  can  hardly  help  thinking  sometimes  that  the  Judges  of  earlier 
days  now  and  again  deliberately  tried  to  see  how  far  they  could  go 
in  their  interference  with  the  Inns  without  making  them,  like  the 
worm  of  the  proverb, '  turn ' ;  that  they  looked  upon  them  as  a  sort 
of  Patient  Grizel  whose  endurance  was  to  be  tried  till,  if  possible, 
a  breaking  point  could  be  discovered.    It  is  actually  and  truly  upon 
record  in  the  Black  Books  of  Lincoln's  Inn  that  in  1559  their 
lordships  issued  an  order  that  no  Fellow  of  the  House  should  wear 
a  beard  of  above  a  fortnight's  growth.    Who,  one  wonders,  was  to 
assess  the  length  to  which  the  beards  of  men  of  different  constitutions 
might  attain  in  a  fortnight's  freedom  from  the  razor  ?    Or  was  every 
Fellow  of  the  Inn  to  go  about  with  a  certificate  from  a  barber  in 
his  pocket  that  he  had  been  duly  shaved  within  the  last  fortnight, 
ready  for  production  to  any  Judge  or  Bencher  who  might  be  officious 
enough  to  ask  for  it?    But  even  this  order  did  not  make  Grizel 
rebel — at  least  not  for  a  little  while.    She  submissively  accepted  it, 
and  on  November  a,  1559,  the  Benchers  affixed  a  fine  for  the  breach 
of  this  order,  and  then  their  difficulties  began ;  difficulties,  probably, 
of  the  kind  hinted  at  above.     Before  the  second  statutory  shaving 

^  Th9  King  t.  Benchers  of  Qray*8  Inn,    Douglas's  Reports,  i.  554. 
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day  after  the  promulgation  of  their  notice  affixing  a  penalty,  Grizel 
did  turn,  and  on  November  27  the  Benchers  decreed  that '  all  orders 
heretofore  made  in  this  House  touching  beards  shall  be  void  and 
repealed/  And  the  Judges,  having  at  last  discovered  a  point  of 
interference  which  they  could  not  maintain,  discreetly  held  their 
peace.  But  that  such  an  order  could  have  been  accepted  even  for 
a  moment  surely  proves  that  obedience  to  the  Judges  was  a  part  of 
some  generally  recognized  agreement  which  brought  with  it  its  own 
compensation  and  reward. 

By  what  process  of  selection  and  with  what  forms  apprentices 
were  admitted  to  the  Bar  immediately  after  the  Statute  of  Edward  I, 
and  before  the  times  of  which  written  chronicles  survive,  we  know 
nothing.  There  is  no  record  extant  of  what  John  de  Mettingham 
and  his  colleagues  did  upon  the  receipt  of  Edward  I's  order.  There 
never  appears  to  have  been  (till  1868)  a  roll  on  which  barristers 
were  officially  recorded  barristers  qua  barristers.  But  one  need 
hardly  be  surprised  at  this  when  the  same  thing  has  to  be  said  of 
the  Serjeants.  They,  too,  never  appear  to  have  been  officially 
recorded. 

The  conclusion,  then,  at  which  I  arrive  is  this :  that  authority  to 
call  to  the  Bar  was  granted  by  Edward  I,  with  statutory  con- 
firmation, to  the  Judges  exclusively,  and  that  the  Judges  have 
constituted  the  Benchers  of  the  Inns  of  Court  their  deputies  for  this 
purpose.  The  Benchers  call  to  the  Bars  of  their  respective  Inns, 
and  the  Judges  receive  at  the  Bar  of  the  Court  without  further  form 
or  cei'emony  those  whom  the  Benchers,  as  their  authorized  deputies, 
have  called.  And  this  reception  by  the  Judges,  without  verbal 
expression,  and  consisting  of  nothing  more  than  a  tacit  permission 
to  a  barrister  called  to  the  Bar  of  his  Inn  by  the  Benchers  of  his 
Inn  to  appear  at  the  Bar  of  the  Courts  unchallenged,  seems  to  have 
consequences  of  some  technical  importance.  By  long  custom  we 
describe  ourselves,  and  are  officially  and  authoritatively  described,* 
as  barristers-at-law.  Now  at  our  call  the  Benchers  of  our  Inns  do 
not  constitute  us,  nor  do  they  profess  to  constitute  us,  barristers- 
at-law.  We  are  called,  as  has  been  noted,  only  to  the  Bar  of  our 
own  Inn — exactly  what  that  may  be  I  must  not  here  stop  to  consider. 
How  and  when,  then,  do  we  become  barristers-at-law  ?  I  take  it 
that  it  is  when  we  are  received  by  the  Judges;  and  that  it  is 
reception  by  them,  in  accordance  with  some  long  lost  or,  may  be, 
never  formally  recorded  agreement  between  them  and  the  Benchers 
of  the  Inns  of  Court,  that  clothes  us  with  the  fuller  status.  There 
seems  no  other  time  when,  and  no  other  means  by  which,  it  can  be 
acquired.  If  this  be  so,  the  question  arises  whether  a  barrister 
who  has  never  taken  his  seat  in  Court,  and  has,  consequently,  never 

D  d  i» 
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been  received  by  the  Judges,  is  entitled  to  describe  himself  or  to  be 
described  as  anything  more  than  a  barrister  of  his  own  Inn  of 
Court.  It  may  be  fairly  assumed,  however,  that  since  1868,  when 
the  Barristers'  Roll  was  constituted  by  the  Judges,  the  signing  of 
that  roll  is  accepted  by  them  as  a  form  of  reception.  And  as  the 
older  general  Swearing  Roll^  though  not  strictly  homogeneous  with 
the  newer  one  ^,  in  that  it  was  the  creation  of  Parliament,  and  not 
of  the  Judges,  was  signed  by  barristers  qua  barristers,  and  was  so 
signed  by  them  within  the  Courts,  we  may  suppose  that  the  signing 
of  this  roll  from  the  first  year  of  William  and  Mary  to  the  passing 
of  the  Promissory  Oaths  Act  in  1868  was  also  accepted  as  a  form 
of  reception. 

In  further  confirmation  of  the  view  that  a  'call'  by  an 
Tun  of  Court  does  not  constitute  a  barrister-at-law  it  may  be 
mentioned  that  Waterhouse's  lengthy  definition  of  an  Utter 
Barrister  ^  makes  no  reference  to  the  right  of  audience,  the  one  all 
important  note  and  privilege  of  a  barrister-at-law.  Waterhouse 
is  defining  only  the  barrister  as  his  own  Inn  of  Court  creates 
him.  For  the  complete  fulfilment  of  his  italus,  for  the  enlargement 
of  the  Barrister  of  an  Inn  of  Court  into  a  Barrister-at-law,  he  must 
go  to  those  to  whom  alone  the  Sovereign  gave  the  necessary 
authority — the  Judges. 

I  come  now  to  the  second  question  which  I  propose  to  discuss, 
the  complete  supersession  of  the  appellation  '  apprentice '  by  the 
appellation  '  bairister.'  It  has  been  stated  in  the  foregoing  pages 
that  there  is  practically  no  doubt  that  the  Inns  of  Court,  or  the 
organizations  which  were  the  immediate  predecessors  and  parents 
of  the  present  Inns  of  Court,  were  founded  by  the  apprentices  after 
1292  as  a  means  of  qualifying  themselves  for  the  new  privileges 
which  had  been  granted  to  them.  The  apprentices  admitted  to  the 
right  of  audience  under  the  order  to  John  de  Metyngham  appear  to 
have  been  distinguished  from  their  'uncalled'  brethren  by  the 
appellations  of  '  apprentices  of  the  court '  and  '  apprentices  of  the 
law.'  That  these  two  appellations  described  the  same  set  of  men, 
and  not,  as  might  possibly  suggest  itself,  called  and  uncalled 
apprentices  respectively,  appears  clear  from  the  facts  that  we  find 
'  Apprentices  of  the  Law '  coupled  with  Serjeants  in  an  assessment 
of  Richard  U ' ;  and  that  there  still  survives  an  order  by  '  the 
honourable  and  puissant  prince,  the  Duke  of  Bedford,  the  King's 
lieutenant,'  'by  the  assent  of  the  lords  spiritual  and  temporal 
assembled  in  this  present  parliament,'  calling  upon  certain  dilatory 
apprentices  of  the  law  to  lose  no  further  time,  under  heavy  penalties, 

^  See  Th$  Barrisiera^  Rollf  Law  Quarterly  Review,  xxiii.  p.  438. 

'  Fortescutus  lUustratus,  p.  544.  '  2  Rich.  II  (1379),  3  Rot.  Pari.  5S. 
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in  obeying  the  King's  commands  to  take  upon  themselves  the  '  estate 
of  Serjeant  ^.'  The  still  extant  references  to  apprentices,  eo  nomine, 
are  very  few^  even  at  a  time  when  we  are  sure  that  the  appellation 
was  in  daily  use,  and  so  no  argument  for  its  disappearance  at  any 
particular  date  can  be  founded  upon  the  failure  to  find  instances  of 
its  use.  ' 

But  with  the  foundation  of  the  new  quasi -corporate  institutions, 
involving  new  methods  of  legal  training,  a  new  nomenclature  more 
in  accordance  with  the  new  condition  of  things  seems  to  have  been 
invented.  If  the  apprentices  were  so  named  because  they  were 
apprentices  to  definite  personal  masters,  se.  the  Serjeants^  such  an 
appellation  would  become  meaningless  when  they  looked  for  their 
teaching  and  training  not  to  an  individual  personal  master  but  to 
the  Society  of  which  they  were  membeirs.  We  do  not  know  exactly 
when  Lincoln's  Inn,  the  most  ancient  of  the  Inns  of  Court,  was 
founded,  but  its  still  extant  Black  Books  go  back  as  far  as  1422 ; 
and  it  is  clear  that  there  must  have  been  earlier  ones  even  than 
these.  We  may  fairly  date  the  foundation  of  the  Inn  many  years 
before  1420^.  Now,  not  in  the  very  earliest  extant  records  of 
Lincoln's  Inn  is  there  any  mention  of  apprentices.  Amongst  the 
apprentices  themselves,  as  soon  as  they  had  founded  these  societies 
for  their  teaching  and  training,  and  by  so  doing  ceased  to  look  for 
them  to  any  individual  personal  master,  the  appellation  apprentice 
seemstohave  become  obsolete,  the  thing  expressed  by  it  having  ceased 
to  exist.  The  appellation  they  invented  in  its  stead  to  describe 
themselves  was  *  barrister/  apparently  derived  from  the  barrae  or 
forms  on  which  they  sat  during  their  classes  for  instruction  and 
moots.  The  first  use  of  the  word  barrister  which  I  have  been  able 
to  trace  occurs  exactly  where,  if  this  theory  be  correct,  we  should 
expect  to  find  it,  in  the  Black  Books  of  Lincoln's  Inn.  The  date  is 
Trinity  Term,  1454-5  ^«  ^^^^  ^  previously,  that  is  to  say  from 
1292,  the  appellation  apprentice  had  included  both  *  called'  and 
'  uncalled '  apprentices,  so  now  and  for  along  time  subsequently,  the 
appellation  barrister  included  both  those  upon  whom  had  been 
conferred  the  right  of  audience,  and  those  who  were  still  preparing 
and  qualifying  themselves  for  it.  The  former  were  called  Utter 
Barristers,  the  latter  Inner  Barristers.  They  were  so  called,  says 
Waterhouse,  from  the  positions  which  they  respectively  occupied  on 
the  forms  or  barrae  in  the  halls  of  their  Inns  ^. 

^  5  Henry  V  (141 7),  4  Rot.  Pari.  107  b. 

'  *  It  appears,  therefore,  safe  to  infer  that  the  Society  was  founded  many  years 
previous  to  1420.*  Preface  to  the  printed  transcript  of  Lincoln's  Inn  Admissions, 
p.  vii.    . 

•  <  Herbert  and  Sulyard  ...  are  two  of  the  best  barristers  of  the  Inn.*  Printed 
transcript  of  the  Black  Books  of  Lincoln's  Inn,  vol.  i,  p.  26. 

*  Fortescutus  lUustratus,  p.  544. , 
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As  the  years  roll  on  the  appellation  Utter  Barrister  is  probably 
felt  to  be  a  little  ponderous,  but,  as  the  uncalled  members  of  the 
TuTia  are  Inner  Barristers,  the  qualifying  adjective  cannot  be  dropped 
without  causing  some  confusion ;  and  at  last  the  use  springs  up  of 
referring  to  the  uncalled  Inner  Barristers  as  students,  and  then  the 
qualifying  and  distinguishing  'Utter'  is  dropped,  and  we  have 
barristers  and  students  simply.  The  disappearance  of  the  appellation 
Inner  Barrister  seems  to  date  from  about  1590.  In  the  Black 
Books  of  Lincoln's  Inn  under  the  dat^  of  June  23,  1590,  we  have 
'  all  utter  barristers  and  gentlemen  under  the  bar/  We  get  a  step 
further  on  July  10, 1606,  in  '  some  suffjrcient  studyentes  now  under 
y*  Barr';  and,  finally,  on  November  17,  1629,  '^^  attain  the 
nomenclature  of  to-day  in  '  The  petition  of  the  Barristers  and 
the  Students  of  this  Society  touching  the  Library.' 

But  outside  the  Inns  of  Court  the  appellation  Barrister  did  not 
at  once  come  into  general  use.  The  old  appellation  of  Apprentice 
seems  to  have  died  out  before  the  new  one  actually — outside  the 
Inns  of  Court — supplanted  it.  In  the  Year  Books  of  Henry  YI  we 
find  several  instances  of  counsel,  who  do  not  appear  to  have  been 
Seijeants,  and  who  would,  in  the  circumstances,  have  been  described 
as  apprentices  of  the  Court  a  few  years  earlier,  and  as  barristers 
a  few  years  later,  being  described  simply  as  men  '  learned  in  the 
lawV 

It  is  true  that  readers  of  Waterhouse  and  Dugdale  will  find  in 
the  books  of  those  authors  a  good  deal  about  apprentices  at  a  much 
later  date  than  Henry  YI.  Waterhouse,  indeed,  gives  an  elaborate 
definition  of  an  apprentice  as  late  as  1663  '.  But  there  is  absolutely 
nothing  in  any  of  the  records  of  the  Inns  of  Court  to  give  any 
support  or  authority  to  this  definition ;  and  if  there  is  any  historic 
truth  in  it  or  real  foundation  for  it,  it  would  seem  to  be  merely  as 
the  definition  of  the  conditions  which  barristers  had  to  fulfil  before 
they  were  colloquially  known  amongst  their  fellows  at  that  time 
as  apprentices.  And  Dugdale  tells  us  that  the  word  had  changed 
its  meaning  in  his  time  ;  it  used,  he  says,  to  mean  a  student — he 
does  not  say  when  and  for  how  long;  now  it  means  a  Double 
Reader  \  The  appellation  had^  in  fact,  ceased  to  be  an  official  or 
technical  one,  and  had  become  a  merely  popular  one,  meaning  one 
thing  at  one  time  and  another  at  another. 

That  I^may  not  omit  anything  of  which  I  am  aware  that  bears 
on  the  subject,  I  must  mention  that  Plowden  on  the  title-page  of 

^  'Homes  erndite  en  le  ley/  H.  ai  Hen.  VI,  fo.  15,  pi.  30.  'Home  appris  en 
ley,'  H.  34  Hen.  VI,  fo.  25,  pi.  3.  '  Home  appris  de  le  ley  de  terre,'  H.  39  Hen.  VI, 
fo.  31,  pi.  31. 

'  Fortesentus  IllufltnituB,  p.  138.  ^  Origines  Joridiciales,  p.  143. 
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his  'Reports'  calls  himself  in  1578  'un  Apprentice  de  le  comen 
ley,'  and  that  Sir  Henry  Finch  in  1613  on  the  title-page  of  his 
' Nomotechnica '  describes  himself  as  'Apprentice  del  ley';  and 
other  similar  instances  could  probably  be  adduced.  Even  as  late 
as  1839  Lord  Campbell  (then  Attomey-Qeneral)  spoke  of  himself  as 
'  an  apprentice  of  the  law  \'  Of  all  these  I  think  we  may  fairly 
and  reasonably  say  that  they  were  unadvised  uses  of  the  appellation, 
merely  a  kind  of  sentimental  re-echoing  of  a  long  past  away  name, 
dear  to  the  recollection.  But  all  this  is  really  by  the  way,  for  no 
one  would  contend  that  the  appellation  of  apprentice,  for  counsel 
under  the  degree  of  Serjeant,  had  not  been  superseded  by  that  of 
barrister  even  in  Plowden's  time;  and  this  supersession  of  the 
former  appellation  by  the  latter  seems  naturally  and  reasonably 
assignable  to  the  facts  that  apprentices* in  any  real  sense  of  the 
word  ceased  to  exist  after  the  foundation  of  the  Inns  of  Court ; 
that  the  Inns  of  Court  invented  the  new  appellation  of  banister  to 
describe  the  class  of  men  who  had  been  formerly  called  apprentices ; 
and  that  the  scope  of  this  appellation  became  gradually  narrowed, 
as  we  have  seen,  till  it  included  only  those  upon  whom,  through 
the  mediation  of  the  Inns  of  Courts  the  right  of  audience  was 
conferred. 

An  undergraduate  of  tradition  was  called  upon  in  one  of  his 
examinations  to  prove  Euclid  I.  5.  Subsequently  asked  by  his  tutor 
if  he  had  succeeded  in  doing  so«  he  replied^  '  Well,  '^  prove "  is 
a  strong  word,  but  I  made  it  highly  probable/  I  will  not  say  more 
than  the  undergraduate. 

Since  writing  the  foregoing  paper  I  have  happened  upon  an  old 
will  preserved  at  Somerset  House,  dated  St.  Bartholomew's  Day, 
24  August,  1404  >.  It  was  executed  by  John  Bownt  of  Bristol, 
and  is  written  in  Latin.  It  contains  the  following  bequest  amongst 
others.  '  Item  lego  Johanni  Beoff  apprenticio  curiaB  et  socio  meo 
dUecto  xl  solidos  . . .  nova  statuta  mea  . . .'  The  testator's  pro- 
fession is  not  stated,  but  his  possession  of  the  statutes,  some  other 
details  in  the  will,  and  especially  his  mention  of  an  apprentice  of 
the  Court  as  his  *  socius,'  make  it  seem  probable  that  he  was  an 
apprentice  of  the  Court  himself.  This  suggests  the  possibility  of 
a  partnership  between  apprentices  of  the  Court. 

Again,  the  testator  mentions  the  names  of  two  apprentices  (not 
apprentices  of  the  Court)  as  his  own  apprentices,  bound  for  a  term 
of  years ;  and  one  of  these  two  at  least  was  in  some  sort  of  relation- 
ship also  with  his  'socius'  John  Beoff.  This  suggests  another 
question.    Did  apprentices  of  the  Court  have  *  uncalled '  apprentices 

^  Hu  StrjtoM  caae,  p.  116.  '  Register-Book,  Marches  8. 
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bound  to  them  1    I  have  no  space  here  for  the  discufision  of  these 
questions,  which  can  only  be  stated  now. 

This  old  will  is  interesting  from  another  point  of  view.  The 
earliest  date  hitherto  known  for  the  separate  existence  of  the  two 
Societies  of  the  Temple  is  1440  \  This  will  of  1404  contains  a 
bequest  to  *  Roberto  mancipio  medii  TemplL' 

W.   C.  BOLLAIO). 

^  <  A  Calendar  of  the  Ixmer  Temple  Becords '  (i  896).  <  A  Calendar  of  the  Kiddle 
Temple  Becords*  (i903). 
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THE   INCONSISTENCIES   OF   THE   DOCTRINE   OF 
EQUITABLE   CONVERSION, 

OF  all  the  principles  of  equity,  the  doctrine  of  conversion  seems 
to  present  the  most  difficulty  to  students;  and  this  is  not 
surprising  when  it  is  realized  how  utterly  impossible  it  is  to 
reconcile  the  decisions  with  any  consistent  theory  of  the  subject. 

What  is  surprising  is  that  the  textbooks  give  hardly  any 
indication  of  the  inconsistency  which  is  the  real  source  of  the 
difficulty.  With  one  accord,  having  stated  the  doctrine,  they 
proceed  to  expound  the  decisions  as  if  they  all  flowed  quite  simply 
and  naturally  from  one  general  principle,  so  that  no  difficulty  ought 
to  be  experienced  in  grasping  the  rules  the  courts  have  laid  down. 

The  inconsistency  of  the  cases  becomes  apparent,  however,  if  the 
reasons  which  have  been  given  for  the  decisions  in  them  are 
carefully  investigated  ^ 

The  doctrine  is  stated  in  the  oft-quoted  passage  from  the  judgment 
of  Sir  Thomas  Sewell  M.R.,  in  the  case  oi Fletchers.  AsAburner^,  as 
follows : 

*  Money  directed  to  be  employed  in  the  purchase  of  land  and  land 
directed  to  be  sold  and  turned  into  money  are  to  be  considered  as 
that  species  of  property  into  which  they  are  directed  to  be  converted; 
and  this  in  whatever  manner  the  direction  is  given,  whether  by 
will,  by  way  of  contract,  marriage  articles,  settlement  or  otherwise ; 
and  whether  the  money  is  actually  deposited  or  only  covenanted  to 
be  paid,  whether  the  land  is  actually  conveyed  or  only  agreed  to  be 
conveyed,  the  owner  of  the  fund  or  the  contracting  parties  may 
make  land  money  or  money  land/ 

But  perhaps  the  statement  of  Lord  Justice  Bowen  in  the  case  of 
Attorney-General  v.  Hubbuek^  is  even  better: 

'  It  is  an  established  principle  in  eouity  that  when  money  is 
directed  or  agreed  to  be  turned  into  lana,  or  land  agreed  or  directed 
to  be  turned  into  money,  equity  will  treat  that  which  is  agreed  to 
be,  or  which  ought  to  lie,  done  as  done  already,  and  impresses  upon 
the  property  that  species  of  character  for  the  purpose  of  devolution 
and  title  into  which  it  is  bound  ultimately  to  be  converted.' 

^  See  the  masterly  series  of  articles  by  the  late  Professor  Langdell  in  the  Harvard 
Law  Review,  vol.  xviiL  pp.  i,  83,  and  245,  and  vol.  xix.  pp.  i,  79,  233,  and  321,  to 
which  the  writer  is  largely  indebted. 

2  (1779)  I  Bro.  Ch.  497 ;  Wh.  &  Tud.  L.  C.  Eq.,  7th  ed.,  vol.  i.  327. 

5  (1884)  13  Q.  B.  D.  at  p.  289. 
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It  is  commonly  said  that  the  doctrine  proceeds  upon  the  principle 
or  maxim  that  equity  regards  that  as  done  which  has  been  agreed 
or  which  ought  to  be  done,  and  there  are  two  principal  classes  of 
transactions  which  cause  the  doctrine  to  be  applied  : 

(a)  A  contract  for  sale  or  purchase  of  land. 

(b)  A  trust  for  sale  or  purchase  of  land. 
It  is  desirable  to  deal  with  these  separately* 

(a)  Contract  for  9aU  or  purchase. 

If  A  contracts  to  sell  Blackacre  to  B  in  fee  and  dies  before 
executing  the  conveyance,  in  equity  the  property  is  converted  as 
from  the  date  of  the  contract ;  that  ia  to  say,  although  the  legal 
estate  in  Blackacre  devolves  (subject  to  Part  I  of  the  Land  Transfer 
Act,  1897)  on  A's  heir  or  devisee,  as  the  case  may  be,  the  right  to 
receive  the  purchase-money  will  devolve  through  A's  personal 
representatives  on  his  next  of  kin  or  residuary  legatee  K 

The  reason  for  this  is  that  A*8  personal  representatives  have  the 
right  in  equity  to  enforce  specific  performance  of  the  contract,  i.  e. 
to  compel  B  to  pay  his  purchase-money,  which  they  must  exercise 
if  required,  on  behalf  of  those  entitled  to  the  deceased's  personal 
estate,  to  whom,  of  course,  on  the  contract  being  performed,  the 
money  belongs. 

That  this  is  so  is  shown  clearly  by  the  authorities.  Vice* 
Chancellor  ELindersley  put  the  matter  in  the  plainest  way  in  1861 : 

'  The  only  reason  why  a  contract  by  the  owner  of  land  for  the 
sale  of  it  to  another  operates  to  effect  a  conversion,  is  that  a  court 
of  equity  will  compel  him  specifically  to  perform  his  contract. 
A  court  of  equity  considers  that  as  done  which  ought  to  be  done, 
and  which  it  vml  compel  to  be  done.  .  .  .  Conversion  as  arising 
from  a  contract  to  sell  is  merely  and  exclusively  the  consequence 
of  the  application  by  a  court  of  equity  of  the  doctrine  of  specific 
performance.  Where  there  can  be  no  specific  performance  there 
can  be  no  conversion  K* 

Mr.  (afterwards  Lord)  Justice  Fry  gave  a  similar  explanation  a 
little  later: 

'The  conversion  of  property,  which  means  the  treating  it  as 
belonging  to  somebody  else  before  it  has  been  actually  transferred 
to  that  other  person,  results  from  a  contract  which  can  be  specifically 
enforced ;  so  that  where  there  is  no  specific  performance  of  contract 
possible,  there  is  no  conversion.  It  flows  in  effect  from  the 
principle  of  equitv  which  considers  that  done  which  ought  to  be 
done,  and  which  the  court  can  compel  to  be  done,  and  it  extends  so 

^  See  per  Kinderslej  V.-C.  In  Rayim  t.  Haynea  (1861)  i  Dr.  &  Sm.  at  p.  43a. 
*  Haynea  t.  Hayne$  (i86i)  i  Dr.  &  Sm.  at  p.  451. 
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far  back  as  these  circumstances  exist  and  no  farther.  In  other 
words,  when  there  is  a  contract  capable  of  being  specifically 
enforced  as  from  the  date  of  that  contract  and  neither  earlier  nor 
later,  the  property  comprised  in  the  contract  is  deemed  to  belong 
to  the  purchaser  and  the  money  to  be  paid  is  to  be  deemed  to 
belong  io  the  vendor,  because  those  two  things  ought  to  be  done  ^.' 

Similarly,  if  A  contracts  to  sell  Blackacre  to  B  in  fee^  and  B  dies 
before  conveyance,  B's  heir,  if  he  died  intestate,  is  entitled  to  call 
on  B's  personal  representative  to  pay  the  purchase-money  to  A, 
and  obtain  a  conveyance  of  the  property  to  him,  the  heir.  But 
again,  in  order  for  him  to  be  able  to  do  so,  he  must  show  that  there 
was  a  binding  contract  at  the  death  of  the  ancestor,  and  one  which 
could  be  specifically  enforced. 

*  Two  things  must  exist  at  the  death  of  the  testator ;  first  a  valid 
contract,  and  secondly  one  which  could  be  enforced  against  an 
unwilling  purchaser,' 

to  quote  Sir  J.  (afterwards  Lord)  RomiUy*,  or  in  the  words  of 
Sir  WiUiam  Grant: 

'  The  inquiry  must  be  whether  at  his  death  a  contract  existed 
by  which  he  was  bound  and  which  he  could  be  compelled  to 
perform  '.' 

If,  therefore,  for  any  reason  specific  performance  could  not  be 
obtained  against  the  purchaser,  his  heir  would  have  no  equity,  and 
the  doctrine  would  not  apply.  Lord  Eldon  himself  may  be 
vouched  for  this : 

'  If  at  his  death  he  could  not  be  compelled  to  take,  clearly  the 
heir  could  not  sa^  to  the  executor,  *'  I  will  have  the  estate ;  and 
you  shall  pay  for  it "  *.* 

It  may  be  said  that  the  question  should  be  not  whether  the 
contract  could  be  enforced  against  the  deceased,  but  by  the  deceased, 
since  the  equitable  conversion  depends  on  the  devolution  of  the 
right  to  have  money  laid  out  in  land,  or  vice  versa,  and  there  are 
cases  in  which  the  contract  might  be  enforced  by  the  deceased, 
though  not  against  him.  But  this  not  so  because  it  is  said,  although 
the  deceased  himself,  if  alive,  might  elect  to  take  the  estate,  yet 
when  he  is  dead  the  Court  cannot  speculate  upon  what  he  would 
or  would  not  have  done ;    so  that  tiie  inquiry  must  be  whether 

^  Edumrda  v.  West  (1878)  7  Ch.  D.  at  p.  862  ;  see  also  per  Jessel  M.  R.  in  Lusaght  t. 
Edwards  (1876)  2  Ch.  D.  at  p.  506;  and  per  Kay  J.  in  Thomas  v.  HoweU  (1886) 
34  Ch.  D.  at  p.  16^  and  the  argument  of  Lord  Eldon  when  Mr.  Scott  in  Lawes  ▼. 
BmneU  (1785)  i  Cox  at  p.  170. 

*  OanuU  T.  Acton  (i860)  a8  Bear,  at  p.  537. 

'  Buekmattor  v.  Samp  (1803)  7  Ves.  at  p.  343. 

*  Broome  v.  Monck  (1805)  10  Ves.  at  p.  606. 
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at  his  death  a  contract  existed  which  he  could  be  compelled  to 
perform  K 

So  far,  then,  all  is  plain  enough,  and  numerous  cases  are  to  found 
in  which  this  theory  of  the  matter  has  been  given  effect  to  ^. 

But  difficulty  arises  when  the  effect  of  an  option  to  purchase  land 
has  to  be  dealt  with.  Suppose  A  leases  Blackacre  to  B,  giving  B 
an  option  to  purchase  the  fee  simple.  A  then  makes  his  will, 
devising  all  his  real  estate  to  C,  and  making  D  his  residuary 
legatee.  A  dies,  and  after  his  death  B  exercises  the  option.  D  is 
entitled  to  the  purchase-money,  not  C.  This  was  the  decision  in 
the  well-known  case  Zawes  v.  Bennett '.  So  if  A  were  to  die  intestate 
it  would  be  his  next  of  kin  who  would  be  entitled,  not  his  heir  *. 

Now  in  these  cases  there  is  nothing  that '  ought  to  bo  done '  until 
the  exercise  of  the  option.  Till  then  no  one  has  any  right  to 
specific  performance,  there  is  no  equity  to  have  a  conversion  made. 
The  decisions,  therefore,  are  quite  inconsistent  with  the  principle 
above  stated.  The  ground  on  which  Sir  Lloyd  Kenyon  M.R,  who 
decided  Lawei  v.  Bennett,  proceeded  is  very  obscure.     He  says  : 

'  It  is  very  clear  that  if  a  man  seised  of  real  estate  contract  to 
sell  it,  and  die  before  the  contract  is  carried  into  execution,  it  is 
personal  property  of  him.  Then  the  only  possible  difficulty  in  this 
case  is  that  it  is  left  to  the  election  of  Douglas  [the  lessee]  whether 
it  shall  be  real  or  personal  .  .  .  When  the  party  who  has  the  jpower 
of  making  the  selection  has  elected  the  whole  is  to  be  referred  back 
to  the  original  agreement,  and  the  only  difference  is  that  the  real 
estate  is  converted  into  personal  at  a  future  period.' 

The  last  sentence  of  this  passage  seems  to  be  contradictory  on 
the  face  of  it ;  if  it  means  anything  it  must  be  that  the  equitable 
conversion  takes  place  at  the  giving  of  the  option,  though  the 
actual  conversion  is  made  later.  Just  as  it  would  if  A  at  the  date 
of  the  lease  had  made  an  offer  to  sell  the  property  to  B,  which  on 
B's  acceptance  constituted  a  contract  to  sell,  binding  A  as  from  the 
date  of  the  offer.  But  the  objection  to  this  way  of  stating  tiie 
matter  is  that  an  option  is  not  an  offer — it  cannot  be  withdrawn — 
it  creates  an  obligation,  and  no  acceptance  of  it  need  be  com- 
municated. It  is,  in  fact,  a  unilateral  contract.  Even  if  the  person 
to  whom  the  option  is  given  were  to  go  so  far  as  to  promise  to  buy, 
the  result  is  not  a  bilateral  contract  but  two  unilateral  contracts ; 
the  two  promises  would  not  be  the  consideration  for  each  othei*, 

^  See  Sugden,  Vendors  and  Parchasers,  loth  ed.,  306 ;  the  passage  is  somewhat 
modified  in  the  14th  ed.,  193. 

*  See  for  example  Darby  v.  Darby  (1856)  3  Drew.  495;  Haynes  v.  Haynes  (1861) 
I  Dr.  &  Sm.  426 ;  Steward  v.  Blalwway  (1869)  L.  R.  4  Ch.  603;  Edtoards  v.  West  (1878) 
7  Ch.  D.  858  ;  Thomas  v.  Howett  (1886)  34  Ch.  D.  166. 

>  (1785)  I  Cox,  167.  *  In  re  Isaacs  [1894]  3  Ch.  506. 


Oct.  1908.]     Inconsistencies  of  Eqtdtable  Conversion.  ior 

and  each  would  have  to  be  supported  by  some  other  consideration. 
Therefore^  though  an  option  is  a  contract,  it  is  one  which  from  the 
nature  of  things  cannot  be  specifically  enforced  until  the  option  is 
exercised  ^.  Under  it  the  giver  of  the  option,  A,  had  no  right  to 
the  purchase-money  during  his  life,  consequently  the  right  cannot 
descend  through  his  personal  representatives  to  his  next  of  kin  or 
residuary  legatee  ^. 

The  decisions  in  this  class  of  cases  have  often  been  adversely 
commented  on  ^,  but  are  now  settled  law.  Being,  however,  incon- 
sistent with  the  principle  of  conversion^  they  have  not  unnaturally 
been  made  the  subject  of  qualifications  which  involve  the  student 
in  the  necessity  of  learning  a  series  of  arbitrary  rules  ^. 

Nor  have  the  courts  been  even  consistent  in  their  inconsistency, 
for  they  have  decided  that  in  such  cases  as  these,  even  though  on 
the  exercise  of  the  option  it  is  the  residuary  legatee  or  next  of 
kin,  as  the  case  may  be,  who  is  entitled  to  the  purchase-money,  the 
intermediate  rents  and  profits  of  the  land  belong  to  the  devisee  or 
heir.  This  was  decided  in  the  case  of  Townley  v.  BedweU  *  by  Lord 
Eldon,  who  only  professed  to  be  following  the  decision  of  Lord 
Kenyon  in  Lawe%  v.  Bennett.  That  case  had  not  then  been  reported, 
and  Lord  Eldon,  who  had  been  one  of  the  counsel  engaged  in  it, 
cited  it  from  his  own  manuscript  note.  It  was  afterwards  reported 
in  voL  i  of  Cox's  reports,  first  published  in  181 6.  As  reported,  it 
does  not  appear  that  the  question  of  the  right  to  the  intermediate 
rents  was  considered  in  it  at  all.  In  fact  Cox  says,  ^the  single 
question  was  .  .  .  whether  .  .  .  the  purchase-money  should  be 
considered  as  part  of  the  real  or  personal  estate  of  the  testator/ 
It  looks,  therefore,  rather  as  if  Lord  Eldon  decided  TowtUey  v.  BedweU 
under  a  misconception.  However,  he  may  have  remembered  Laioes 
V.  Bennett  better  than  Cox  ever  understood  it.  Certainly  any  other 
decision  would  have  been  very  hard  on  the  devisee  or  heir-at-law, 
and,  inconsistent  as  it  seems  to  say  that  the  equitable  conversion 
relates  back  to  the  giving  of  the  option  for  the  purpose  of  deter- 
mining the  right  to  the  purchase-money,  but  does  not  relate  back 

*  See  per  Lord  Eldon  in  RipUy  v.  Watervoorth  (1802)  7  Ves.  at  pp.  436,  437 ;  and 
per  Fry  J.  in  Edwards  v.  West  (1878)  7  Ch.  D.  at  p.  862. 

*  See  Harvard  Law  Review,  vol.  zviiL  10-14.  '^^^  distinction  between  the  two 
kinds  of  contract  is  pointed  out,  though  somewhat  obscurely,  in  the  arguments  of 
the  unsuccessful  side  in  Lavoes  v.  Bennett ,  and  in  the  judgment  of  Knight  Bruce  V.-C. 
in  Emu83  v.  Smith  (1848)  2  I>.  G.  &  Sm.  at  p.  735. 

*  By  Lord  Eldon  in  ToumUy  v.  Bedtoell  (1808)  14  Ves.  at  p.  596 ;  by  Knight  Bruce 
V.  -C.  in  Emuss  v.  Smith,  supra ,  at  p.  734 ;  by  Kindersley  V.-C.  in  CoUingwood  v.  Bow 
(1857)  3  Jur.  N.  S.  at  p.  786 ;  by  Fry  J.  in  Edwards  v.  West  (1878)  7  Ch.  D.  at  p.  863. 

*  See  Drant  v.  Vauss  (1842)  i  Y.  &  Coll.  580 ;  Emuss  v.  Smith  (1848)  2  I>.  G.  &  Sm. 
722 ;  and  In  re  Pyle,  I^le  v.  Ptfie  [1895]  I  Ch.  724;  and  compare  Weeding  v.  Weeding 
(1 861)  I  J.ft  H.  424. 

»  (1808)  14  Ves.  591. 
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for  the  purpose  of  determining  the  right  to  the  intermediate  rents, 
it  also  is  now  settled  law. 

The  case  of  a  unilateral  covenant  to  buy  and  settle  land  is 
treated  on  the  same  footing  as  an  ordinary  contract  of  sale.  It 
causes  an  equitable  conversion  if  specific  performance  of  it  can  be 
obtained  against  the  covenantor,  but  not  otherwise  \  *  To  keep  on 
foot  the  notional  conversion  of  money  into  land/  it  is  said  inLewin 
on  Trusts  \^itia  evident  there  must  be  a  right  in  some  one  to  insist 
on  the  actual  conversion/ 

(b)  Trust  for  sale  or  purchase. 

When  we  turn  to  trusts  for  the  sale  or  purchase  of  property  we 
find  still  another  inconsistency.  It  would  be  natural  to  suppose 
that  the  reason  why  a  trust  to  convert  causes  an  equitable  con- 
version is  the  same  as  in  the  case  of  a  contract — ^that  equity  will 
compel  its  performance,  so  as  to  confer  a  right  to  have  an  actual 
conversion  made.    And  so  Prof.  Langdell  boldly  says  : 

*  Why  does  the  creation  of  such  a  trust  or  duty  cause  an  equitable 
conversion?  For  the  same  reason  that  a  contract  causes  an 
equitable  conversion,  namely,  that  equity  will  enforce  specific 
pei*formance  of  such  a  trust  or  duty  ^.* 

But  the  decisions  in  the  cases  are  not  put  on  this  ground  at  all. 
On  the  contrary,  they  all,  or  nearly  all,  seem  to  make  the  equitable 
conversion  depend  on  the  intention  of  the  testator  to  convert  the 
property.  Two  leading  authorities  for  this  may  be  cited.  The 
first  is  the  celebrated  argument  of  Lord  Eldon  when  Mr.  John  Scott 
in  the  case  of  Ackrqyd  v.  8mitAson\  where  the  question  was,  a 
testator  having  given  his  residuary  real  and  personal  estate  to 
trustees  upon  trust  to  sell  and  divide  the  proceeds  between  certain 
legatees,  and  two  of  the  legatees  having  died  in  the  testator's 
lifetime,  whether  their  lapsed  shares  went  to  the  surviving  legatees, 
the  next  of  kin,  or  the  heir-at-law.  Lord  Eldon,  whose  triumphant 
career  is  dated  from  his  successful  argument  on  behalf  of  the  heir- 
at-law  *,  says : 

'  That  the  heir-at-law  is  entitled  to  every  interest  in  land  not 

*  See  Walrond  v.  Rosslyn  (1879)  11  Ch.  D.  640.  It  may  be  questioned,  however, 
whether  the  decision  in  this  and  the  like  oases  is  oonsistent  with  the  principle. 
See  Harvard  Law  Review,  vol.  xviii.  356  et  seq. 

*  iithed..  1 193. 

'  Harvard  Law  Review,  vol.  xviii.  266.  The  dictum  of  Kindersley  V.-C.  in  Darhv 
V.  Darby  (1856)  3  Drew,  at  p.  505,  comes  very  near  this.  'What  is  the  doctrine  of 
this  Court  as  to  conversion  ?  If  a  testator  seised  of  real  estate  devises  it  for  sale 
and  directs  that  the  proceeds  of  the  sale  shall  be  divided  among  certain  persona,  so 
that  each  of  the  cestuis  qu/e  trustent  is  ewtUkd  to  say  he  toiU  have  it  sold  and  will  take  his 
share  of  the  proceeds,  that  real  estate  is  in  equity  converted  into  personalty.* 

*  (1780)  1  Bro.  Ch.  503. 

*  See  Twiss,  Life  of  Lord  Eldon,  and  ed.,  116  et  seq. 
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disposed  of  by  his  ancestor  is  so  much  of  a  truism  that  it  calls  for 
no  reasoning  to  support  it.  It  is  not  necessary  for  the  heir-at-law- 
to  deny  that  the  intention  of  the  testator  has  aesigned  him  nothing: 
his  intention  has  certainly  been  equally  unpropitious  to  his  next  of 
kin ;  but  it  is  not  enough  that  the  testator  did  not  intend  that  his 
heir  should  take  :  he  must  make  a  disposition  in  favour  of  another. 
.  .  .  We  admit  that  a  person  may  decide  what  shall  be  the  nature 
of  his  property  after  his  death,  so  as  to  preclude  all  questions  between 
real  and  personal  representatives.  But  we  insist  that  if  he  has  not 
actually  so  decided,  they  upon  whom  the  law  casts  the  title  to 
personal  estate  can  no  more  claim  in  a  court  of  equity  money 
arising  from  the  sale  of  land  than  the  heir  can  claim  property 
admitted  to  be  of  a  personal  liature.  As  to  the  question  of  fact 
whether  he  meant  that  in  some  event  only,  or  that  in  all  events, 
the  produce  of  his  real  estate  should  be  considered  as  personalty, 
we  admit  that  in  favour  of  his  residuary  legatees  he  meant  to 
convert  the  whole  into  personalty,  in  case  all  his  residuary  legatees 
should  eventually  take  the  whole ;  but  we  contend  that  he  has 
intimated  no  intention  as  to  that  part  of  the  produce  as  to  which 
his  disposition  in  the  event  which  lias  happened  has  failed  of  effect. 
He  converts  it  out  and  out,  indeed,  if  you  speak  of  his  intention 
as  to  the  qualities  of  the  property,  which  his  legatees  were  to  take ; 
but  as  to  such  part  of  the  property  as  in  the  event  they  have  not 
taken  he  has  not  determined  upon  its  nature ;  he  never  meant  to 
determine  upon  its  nature   as  between  his  heir-at-law  and  his 

Eersonal  representative  or  next  of  kin,  because  he  appears  not  to 
ave  adverted  to  the  possibility  of  any  events  taking  place  which 
would  give  the  one  or  the  other  an  interest  in  his  property,  and  he 
designed  no  part  of  his  property  for  either.  In  the  event,  the  one 
or  other  must  take  some  part  of  it ;  but  to  say  he  has  made  it  all 
personal  property,  and  that  therefore  the  law  must  give  it  to  the 
next  of  kin,  is  to  apply  an  argument  deduced  from  what  was  the 
testator's  intention  in  case  events  had  taken  place  which  had  not 
for  the  sake  of  proving  a  similar  intention  if  circumstances  happened, 
directly  contrary  to  those  with  relation  to  which  only  the  testator 
formed  his  intention.  To  argue  from  what  the  testator  intended 
with  respect  to  residuary  legatees  by  way  of  proving  that  he 
intended  the  same  in  favour  of  his  next  of  kin  is  to  reason  from 
a  case  in  which  intention  is  expressed  to  prove  a  like  intention  in 
a  case  which  supposes  the  absence  of  intention  .  .  .' 

The  second  authority  is  the  judgment  of  Sir  John  Leach  in  the 
case  of  SmitA  v.  Claxtan  ^,  where  he  says  : 

'  Under  every  will,  when  the  question  is  whether  the  devisee  or 
the  heir  failing,  the  devisee  takes  an  interest  in  land  as  land  or 
money,  the  true  inquiry  is  whether  the  devisor  has  expressed  a 
purpose  that  in  the  events  which  have  happened  the  land  shall  be 
converted  into  money  1  ^ ' 

^  (1819)  4  Madd.  484. 

'  See  also  the  judgments  of  the  same  judge  in  Phillips  y.  Phillips  (183a)  i  My.  &  K. 
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But  here  also  the  courts  have  not  been  oonsistent,  for  there  are 
cases  which  decide  that  however  clearly  the  testator  has  expressed 
an  intention  to  make  real  property  devolve  as  personal  or  vice  versa, 
no  mere  direction  to  that  effect  wiU  have  the  desired  result,  nothing 
but  an  absolute  trust  for  sale  will  effect  an  equitable  conversion.  For 
instance^  in  Hyeit  v.  Meiiu  ^  the  will  contained  the  words,  'I  declare 
that  my  residuary  real  estate  so  bequeathed  in  trust  [?  as]  aforesaid 
shall  for  the  purposes  of  transmission  be  impressed  with  the  quality 
of  personal  estate  from  the  time  of  my  decease,'  and  yet  it  was  held 
that  the  will  did  not  effect  a  conversion.  'Nothing  short  of  an 
absolute  and  effective  trust  for  sale  can  in  equity  create  a  conversion 
of  realty  into  personalty,'  it  has  been  said^  Why  not?  The 
reason  must  be  that  unless  there  is  a  trust  and  a  cestui  que  trust  to 
enforce  it,  there  is  no  right  in  any  one  to  have  an  actual  conversion 
made. 

The  result  of  putting  the  equitable  conversion  in  eases  of  trust 
on  the  ground  of  the  intention  of  the  testator  or  settlor  instead  of 
the  right  to  enforce  performance  of  the  trust  is  that  the  courts  have 
become  involved  in  a  string  of  difficulties  when  they  have  had  to 
determine  who  is  entitled  to  property  directed  to  be  converted  if 
the  trust  wholly  or  pfirtiallY  fajlq  ^- 

For  example,  in  the  case  of  In  re  Richerewi  Scales  v.  Heyhoe  ^,  the 
testator  had  devised  his  real  estate  upon  trust  to  sell  and  had  given 
the  proceeds  of  sale,  subject  to  certain  life  interests,  to  a  class  of 
persons  none  of  whom  was  in  the  circumstances  able  to  take  the 
property,  with  the  result  that  the  trust  failed  except  as  to  the  life 
interests.  Some  of  the  real  estate  had  been  sold,  but  some  remained 
unsold  when  the  period  of  distribution  arrived,  and  in  the  meantime 
the  heir-at-law  of  the  testator  had  died.  It  was  held  that  both  the 
proceeds  of  the  land  sold  and  the  land  unsold  went  to  the  next  of 
kin  of  the  heir-at-law  ^  But  as  between  the  next  of  kin  and  the 
heir-at-law  of  the  testator's  heir-at-law  the  former  had  no  right  to 
enforce  a  trust  for  sale  at  all. 

If  the  case  had  been  determined  in  accordance  with  the  principle 

649,  and  Jusapp  v.  Wataon  (1833)  i  My.  &  K.  665  ;  per  Wigram  V.-C.  in  Fitch  v.  Weher 
(1848)  I  Hare  145,  and  in  Qriffiih  v.  RickeUs  (1849)  7  ^^^^  ^99  \  ^^^  P®^  Jessel  M.R. 
in  CouH  V.  BucUcend  (1876)  i  Ch.  D.  at  p.  6io, 

*  (1884)  35  Ch.  D.  735.    See  also  Jarman,  Willa,  5th  ed.,  588,  589. 

*  By  Stirling  J.  in  Goodier  v.  Edmunds  [1893]  3  Ch.  at  p.  ^63. 

'  See  as  to  total  failure  Smith  ▼.  Claxton  (1819)  4  Mada.  484;  Clarke  v.  Franklin 
(1858)  4  K.  &  J.  357,  at  p.  365  ;  and  as  to  partial  failure  in  vnllB  Ackroyd  y.  Smithsonf 
tupra,  Smith  v.  Claxton f  supra;  In  re  Richerson  [1893]  i  Ch.  379;  Oogan  v,  Stephms 
(1835)  I  BesLY.  483  n.,  5  L.  J.  Ch.  17  ;  and  Curteis  v.  Wormald  ^1878)  10  Ch.  D.  173  ; 
and  in  deeds  Clarke  v.  Franldin,  supra,  and  see  Prof.  Langdell  s  criticisms  of  these 
cases,  Harrard  Law  Review,  vol.  xix.  96  et  seq. 

*  Chitty  J.  considered  that  the  case  was  covered  by  authority  which  he  was 
bound  to  follow,  namely  Jessopp  v.  Watson  (1833)  i  My.  ft  K.  665,  and  Attomey-Otneral 
v.  Ijomas  (1873)  L.  R.  9  Ex.  39. 
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that  there  can  be  no  equitable  conversion  unless  there  is  a  right  in 
some  person  to  enforce  an  actual  conversion,  the  decision  must 
have  been  quite  different.  It  would  have  been  tiiat  at  the  testator's 
death  the  land  descended  to  his  heir-at-law  (his  sister)  subject  to 
the  life  interests  and  to  the  right  of  the  respective  tenants  for  life 
to  have  the  land  sold.  As  to  so  much  of  the  land  as  was  actually 
sold  between  the  testator's  death  and  the  death  of  his  heir-at-law, 
the  latter's  title  to  the  land  was  divested  by  the  sale,  she  acquiring 
a  title  to  the  purchase-money  instead,  and  on  her  death  so  much  of 
the  land  as  remained  unsold  descended  to  her  heir,  and  the  produce 
of  what  had  been  sold  devolved  on  her  next  of  kin ;  as  to  so  much 
of  the  land  as  was  sold  between  the  death  of  the  testator's  heir-at- 
law  and  that  of  the  last  of  the  tenants  for  life,  the  title  of  her 
heir-at-law  was  divested,  and  he  acquired  a  title  to  the  purchase- 
money  instead '. 

From  what  has  been  said  it  is  apparent  that  the  decisions  in  the 
cases  cannot  be  reconciled  with  any  consistent  principle,  and  the 
result  is  that  the  student  is  faced  with  the  necessity  of  committing 
to  memory  a  long  series  of  complicated  rules  which  are  merely 
arbitrary. 

It  is  said  that  Oliver  Cromwell  once  called  our  land  laws  an 
ungodly  jumble.  It  would  have  been  excusable  if  he  had  used 
even  stronger  language  about  the  doctrine  of  conversion. 

Walteb  O.  Habt. 

^  S«e  Harrard  Law  Beyiew,  yoI.  xix.  p.  aS. 
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SOME  ASPECTS  OF  THE  LAW  OF  FOREIGN  JUDGMENTS, 

WITH  SPECIAL  REFERENCE  TO  DEFAULT  JUDGMENTS 

OF  ENGLISH  AND  COLONIAL  COURTS  INTER  8E. 

IT  is  proposed  in  this  essay  to  first  state  some  principles  that, 
while  familiar  enough  to  students  of  international  law,  may 
be  conveniently  referred  to  by  way  of  introduction  to  the  subject 
here  discussed,  and  then  to  pass  to  a  more  particular  consideration 
of  the  '  effectiveness '  of  default  judgments  of  Colonial  courts  in 
England  and  of  English  courts  in  the  Colonies. 

It  must  be  remembered  that  it  is  only  in  cases  of  default 
judgments  that  the  question  of  '  effectiveness '  in  its  international 
sense  can  arise  ^,  and  '  default  judgment,'  as  used  in  this  essay, 
means  a  judgment  entered  in  default  of  appearance  by  a  defendant, 
in  a  personal  action,  founded  on  service  beyond  the  jurisdiction  of 
the  court  in  which  the  judgment  is  entered.  The  division  into 
heads  and  sub-heads  adopted  is  for  convenience  only,  and  does  not 
profess  to  be  entirely  scientific,  and  no  doubt  the  topics  discussed 
will  be  found  to  overlap  to  some  extent. 

I  A.    JHe  Conflict  between  Municipal  and  International  Law. 

To  a  clear  understanding  of  the  intricacies  of  the  law  of  foreign 
judgments,  it  is  essential  to  have  an  accurate  conception  of  the 
difference  in  principle  as  the  several  questions  are  regarded  from 
the  view-point  of  municipal  law  on  the  one  hand,  and  of  private 
international  law  on  the  other  '. 

In  the  ultimate  analysis,  of  course,  what  is  or  what  is  not  the 
proper  rule  or  principle  of  private  international  law  to  be  applied 
to  the  particulu*  case  under  consideration  must  be^  determined  by 
the  court  in  accordance  with  the  principles  or  rules  to  be  found  in 
the  law  of  its  own  country. 

*  These  rules  make  up  that  department  of  English  law  which 
deals  with  the  conflict  of  laws,  and  may  be  provisionally  described 
as  principles  of  the  law  of  England  governing  the  extra-terri- 
torial operation  of  law  or  recognition  of  rights.  This  branch  of 
English  law  is  as  much  part  of  the  law  of  England  as  the  Statute 
of  Frauds  or  the  Statute  of  Distributions  ^ ' 

>  See  VoiriBt  v.  Barrett^  55  L.  J.  Q.  B.  39. 

•  See  Pemberion  v.  Hughes  [1899]  i  Cli.  p.  791. 

'  Dicey  on  Conflict  of  Laws,  2nd  ed.,  Introduction,  p.  3. 
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Thus  ihe  law  of  England  (as  of  any  other  country)  may  be 
divided  into  two  branches: 

(a)  *  Territorial '  or  *  Local  *  law. 

(b)  *  That  part  of  the  law  (of  England)  which  provides  directioncf 
for  the  judges  when  called  upon  to  adjudicate  upon  any  question 
in  which  the  rights  of  foreigners,  or  the  effect  of  acts  done,  or  to 
be  done,  in  a  foreign  country,  or  with  reference  to  a  foreign  law, 
require  determination  ^.' 

A  mastery  of  this  twofold  division  of  the  law  of  England  (or  for 
that  matter  of  any  civilized  country)  puts  a  student  on  his  guard 
against  an  ambiguity  of  language  which,  unless  clearly  conceived, 
introduces  confusion  into  every  discussion  concerning  the  conflict 
of  laws  *• 

The  laws  of  most  countries  provide  for  some  method  of  service  of 
process  beyond  the  jurisdiction  of  their  respective  courts. 

The  individual  States  of  the  United  States  do  not,  as '  Countries '  ^, 
claim  the  right  of  service  of  process  beyond  the  territorial  limits 
of  the  State.  Indeed  the  Supreme  Court  of  the  United  States  has 
held  that  the  State  cannot  legalize  service  of  process  in  a  personal 
action  on  non-residents  of  the  State. 

'  Where  the  defendant  is  a  non-resident,  a  personal  judgment  by 
default  cannot  be  rendered  against  him  merely  upon  service  by 
publication.  Such  a  judgment  is  authorized  only  on  the  personal 
service  of  process  wit/iin  the  State  or  on  the  defendant's  voluntary 
appearance  ^' 

This  is  a  rule  of  Municipal  Lata.  Under  the  American  rule  a 
default  judgment  i^  a  purely  personal  action  founded  on  service 
ex  Juris  is  not  valid  even  in  the  State  whose  courts  have  rendered 
the  judgment  ^;  but  it  does  not  by  any  means  follow,  as  a  necessary 

^  Dicey  on  Conflict  of  Laws,  and  ed.,  Introduction,  p.  5. 

'  Ibid. :  cf.  Westlake  on  Priv^ate  International  Law  (1890),  p.  7 ;  Savigny's 
Conflict  of  Laws  (Trans,  of  Wm.  Quthrie),  Edin.,  1880,  pp.  68-9,  Note  B,  p.  75. 

'  *  Country  *  is  the  whole  of  a  territory,  subject  under  one  sovereign  to  one  system 
of  law,  and  generally  the  definitions  given  by  Prof.  Dicey  (Dicey  on  Conflict  of  Laws 
(1908),  pp.  67,  68)  of  'Country,'  «SUte,'  'Foreign,'  'Foreign  Country,'  'England,' 
'United  Kingdom,'  'British  Dominions,'  &c.,  &c.,  are  adopted  for  the  purposes  of 
this  article,  except  where  the  context  shows  them  inapplicable. 

*  End.  of  Pleadings  and  Practice,  vol.  vi,  p.  34 ;  Pennoyer  v.  N^,  95  U.  S.  714 ; 
An4er9on  v.  0<^,  7  a  Cal.  69. 

*  This  diiSculty  is  partially  got  over  in  the  States  by  the  method  of  'Attachment  * 
of  the  assets  of  the  non-resident  defendant,  which  the  courts  hold  is  a  proceeding 
in  rem.  The  rule  in  question  applies  to  purely  personal  actions  only.  It  must  not 
be  supposed  from  this  that  there  is  no  method  of  proceeding  in  the  United  States 
when  the  parties  in  an  action  reside  in  different  States.  In  these  cases  the  Federal 
Courta  have  jurisdiction ;  and  even  when  an  action  is  instituted  in  the  State  Court 
under  these  conditions  it  can  be  '  removed '  (on  the  application  of  either  party, 
I  think)  into  the  Circuit  Court  of  the  United  States  for  the  appropriate  Federal 
district. 

E  e  2 
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consequence,  that  such  a  judgment,  if  sued  on  in  England  or  France, 
would  be  held  invalid  on  principles  of  priyate  international  law.. 
Assuming  that  the  person  served  exjuru^  although  a  non-resident, 
was  a  citizen  of,  and  therefore  owed  allegiance  to,  the  '  country ' 
(i.e.  the  particular  State,  e.g.  New  York)  in  which  the  default 
judgment  was  obtained,  in  an  action  on  the  judgment  in  England 
it  might  be  held,  on  principles  of  private  international  law,  as 
interpreted  by  the  courts  in  England,  that  the  case  came  within 
the  rule  that 

'  In  an  action  in  personam  the  courts  of  a  foreign  country  have 
jurisdiction  where  the  defendant  is  at  the  time  of  the  judgment  in 
the  action  a  subject  of  the  sovereign  of  such  country  ^.' 

'  It  is  clearly  not  sufficient,  in  order  to  impeach  a  foreign  jud^ent, 
to  show  that  the  court  which  pronounced  it  had  no  jurisdiction  by 
its  own  rules,  if  it  had  jurisdiction  according  to  the  principles  of 
international  law  over  the  person  of  the  defendant,  and  the  subject- 
matter  of  the  action  V 

'  Assuming  that  the  decree  is  void  by  the  law  of  Florida,  it  by 
no  means  follows  that  it  ought  to  be  so  regarded  in  this  country. 
It  sounds  paradoxical  to  say  that  a  decree  of  a  foreign  court  should 
be  regarded  here  as  more  efficacious  or  with  more  respect  than  it  is 
entitled  to  in  the  country  in  which  it  was  pronounced.  But  this 
paradox  disappears  when  the  principles  upon  which  English  courts 
act  in  regarding  or  disregarding  foreign  judgments  is  borne  in  mind. 
If  a  judgment  is  pronounced  by  a  foreign  court  over  persons  within 
its  jurisdiction,  and  in  a  matter  with  which  it  is  competent  to  deal, 
English  courts  never  investigate  the  propriety  of  the  proceedings 
in  the  foreign  court,  unless  Uiey  offend  against  Englisn  views  of 
substantial  justice  V 

Lindley  M.R.  A,  adds  in  the  same  case : 

'The  defendant's  contention  entirely  ignores  the  distinction 
between  the  jurisdiction  of  tribunals  from  an  international  and 
their  jurisdiction  from  a  purely  municipal  point  of  view  ^.' 

This  subject  was  discussed  before  the  Supreme  Court  of  the 
North- West  Territories  (Canada),  in  an  interesting  case — Dakota 
Lumber  Co.  v.  Rinderknecht  ^.  The  defendant  was  bom  in  the  State 
of  Wisconsin,  he  removed  to  South  Dakota,  where  a  cause  of 
action  accrued  against  him  upon  which  he  was  sued.  He  was 
personally  served  with  the  summons  in  the  South  Dakota  action 
in  the  North- West  Temtories,  where  he  had  been  residing  for 

^  Dicey  on  Conflict  of  Laws,  Rule  83,  Case  a. 

'  Foote,  Private  International  Jurisprudence,  p.  550;  Vanqutiin  t.  Bouardf 
33  L.  J.  C.  P.  78-84  ;  see  also  Henderson  v.  Hmdtrscn,  6  Q.  B.  288,  66  R.  R.  384 ;  Bt^fik 
qf  Auttralana  v.  Niaa,  16  Q.  B.  717,  83  R.  R.  698. 

*  Pemberton  r.  Bughen  [1899]  i  Ch.  per  Lindley  M.  B.  781-7 ;  and  cf.  Dicey  on 
Conflict  of  Laws,  2nd  ed.,  pp.  395-6. 

*  2  Western  Law  Reporter  (Canada),  p.  275. 
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some  fourteen  years.  Judgment  was  entered  in  the  South  Dakota 
Court  on  default  of  appearance,  and  an  action  was  then  brought  on 
this  default  judgment  in  the  Supreme  Court  of  the  North- West 
Territories.  The  trial  judge  found  that  he  was  still  a  subject  of 
the  United  States,  and  held  the  South  Dakota  judgment  binding 
upon  him,  on  the  assumption  that  the  case  was  governed  by 
Seiisby  v.  WeiteuAolz  ^  and  Rouiillan  v.  BoMiUon?  The  Court  in  banc 
reversed  this  judgment  on  the  ground  that  the  defendant,  although 
a  citizen  of  the  United  States,  was  not  shown  to  be  a  '  citizen,'  or 
subject  to  the  sovereignty,  of  the  State  of  South  Dakota,  and  in 
this  connexion  adopted  Dicey's  definition  of  'country' — Hhe 
whole  of  a  territory  subject  under  one  sovereign  to  one  system  of 
law.'  The  soundness  of  the  decision  seems  indisputable  on  the 
main  point  at  issue,  and  in  giving  the  judgment  of  the  Court 
Scott  J.  says  in  reference  to  Pennoyer  v,  Neff  ^  : 

^This  case,  in  deciding  that  a  State  court  cannot  under  any 
circumstances  exercise  any  authority  over  any  person  who  is  beyond 
the  limits  of  its  territory,  or  bind  him  by  its  judgments,  is  not  in 
accord  with  our  laws  respecting  the  powers  of  the  courts  of  the 
different  law  districts  of  the  Empire.' 

It  is  a  fair  inference  from  the  decision  that  if  Rinderknecht,  the 
defendant,  had  been  shown  to  have  been  a  *  citizen '  of  the  State  of 
South  Dakota  at  the  time  of  the  judgment,  the  Court  would  have 
affirmed  the  judgment  of  the  trial  judge,  Wetmore  S,\  notwith- 
standing the  fact  that  the  judgment  sued  upon  was  invalid  in  the 
•  country '  in  which  it  was  given. 

The  converse  of  this  question  is  involved  in  the  consideration  of 
the  regard  or  disregard  with  which  the  courts  of  the  different 
States,  that  collectively  make  up  the  United  States,  will  treat 
'  default  judgments '  of  those  countries  (e.g.  England)  whose  laws 
expressly  provide  for  service  ex  juris  of  a  writ  in  a  personal  action. 
Take  the  case  of  an  Englishman,  a  British  subject,  resident  in 
New  York,  against  whom  a  '  default  judgment'  has  been  entered 
in  the  High  Court  of  Justice  in  England,  founded  solely  upon 
service  under  Order  XI  made  upon  the  defendant  in  New  York. 
According  to  the  municipal  law  of  England,  the  judgment  is  valid ; 
•according  to  the  municipal  law  of  New  York,  a  judgment  under 
analogous  circumstances  is  invalid.  What  are  the  principles  of 
international  law  which  should  govern  the  New  York  courts?  Is 
this  a  case  in  which  the  New  York  courts  should  '  investigate  the 

«  L.  R.  6  Q.  B.  155.  \49  L.  J.  Ch.  338. 

'  95  U.  S.  748,  cited  anU, 

*  See  a  Western  Law  Reporter  (Canada),  p.  481. 
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propriety  of  the  proceedings  in  the  foreign  court '  on  the  ground 
that '  they  offend  against  their  views  of  substantial  justice  ^ '  1 

This  would  seem  to  be  a  particular  case  under  the  general 
proposition — ^that  a  judgment  may  be  valid  by  the  municipal 
law  of  the  country  where  it  was  pronounced  (e.  g.  so  as  to  be 
enforceable  against  assets  of  the  defendant  in  such  country),  but 
invalid  when  it  is  attempted  to  sue  on  it  in  a  foreign  country, 
on  principles  of  private  international  law.  This  is  well  illustrated 
by  the  apparently  anomalous  attitude  of  English  courts  (including 
colonial)  in  regard  to  an  action  on  a  foreign  default  judgment 
against  a  British  subject,  which  they  treat  as  being  without 
jurisdiction,  and  therefore  not  enforceable  in  England,  in  spite  of 
the  fact  that  English  courts  are  authorizing  service  on  foreigners 
by  notice  of  writ,  and  entering  default  judgments  founded  on  such 
service  practically  every  day  of  the  week.  The  Rajah  of  Faridkote's 
case  must  now  be  considered  the  loom  clamcus  on  this  subject, 
*  No  territorial  legislation  can  give  jurisdiction  which  any  foreign 
court  ought  to  recognize  against  absent  foreigners  who  owe  no 
allegiance  or  obedience  to  the  power  which  so  legislates  '/ 

The  validity  of  the  foreign  judgments  in  England  (assuming  that 
they  were  invalid  in  the  countries  where  pronounced),  considered  in 
Vanquelin  v.  Bouard  and  Pemberton  v.  Hughes,  depended  on  three 
considerations : 

(i)  That  the  foreign  court  had  jurisdiction  of  the  subject-matter. 

(2)  That  the  foreign  court  had  jurisdiction  of  the  person. 

(3)  That  the'proceedings  did  not  offend  against  English  views  of 
substantial  justice. 

Now  to  apply  these  tests  to  our  supposed  action  in  New  York : — 
the  jurisdiction  of  the  English  court  over  the  subject-matter  is 
assumed  ex  hypotJien.  Whether  the  New  York  court  should  hold  that 
the  English  Court,  also,  had  jurisdiction  over  the  person  depends  on 
the  question  whether  the  proceedings  (i.  e.  by  service  ex  juris)  do  or 
do  not  offend  against  American  views  of  substantial  justice.  If  the 
.reason  for  the  holding  in  Pennoyer  v.  Neff—ihdX  service  of  process 
beyond  the  territorial  limits  of  the  State  is  a  nullity — ^is  founded 
purely  on  municipal  law,  on  something  peculiar  to  the  constitutions 
of  the  several  States  or  to  their  particular  systems  of  law,  it  is 
submitted  that  logically  there  is  no  violence  to  American  views,  or 
what  on  principles  of  international  law  should  be  American  views, 
of  substantial  justice,  in  holding  that  the  English  judgment  in  the 
postulated  case  is  a  valid  judgment  as  the  foundation  of  an  action 
in  the  State  courts,  i.  e.  an  '  effective  '  judgment.   On  the  other  hand, 

^  See  per  Lindley  L.  J.  in  Ptimberim  v.  Hughes  cited  anJtB, 
•  Sirdar  Cfttrdyta  Singh  ▼.  Rajah  o/FaridkaU  [1894]  A.  C.  670. 
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if  in  Pennoyer  v.  Neff  (and  other  authorities)  the  judicial  opinions 
are  founded  on  the  view  that  service  ex  juris  is  wrong  on  principles 
of  international  law,  then  the  '  default  judgment  *  in  the  postulated 
case  clearly  would  and  should  be  against  American  views  of  sub* 
stantial  justice,  and  should  not  be  enforced.  That  is,  the  American 
courts  would  be  clearly  justified  in  the  international  sense  in  taking 
this  position. 

*  We  refuse  to  allow  any  validity  to  default  judgments  on  service 
of  our  process  beyond  the  territorial  limits  of  the  state,  as  such 
service  we  hold  contrary  to  the  principles  of  international  law, 
therefore  we  must  also  refuse  to  enforce  such  judgments  of  a  foreign 
court  founded  on  service  contrary  to  our  view  of  substantial 
justice/ 

This  discussion  of  the  question,  a  priori^  may  seem  somewhat  too 
academic,  but  it  has  been  purposely  introduced  to  help  in  the 
elucidation  of  some  of  the  questions  which  will  be  considered  a 
little  further  on. 

As  to  how  the  American  courts  do  regard  this  question,  the 
decision  in  Shepard  v.  Wright  is  quoted  in  the  American  notes  to 
Dicey  on  Conflict  of  Laws  ^.  In  that  case  it  was  held  that  a 
personal  judgment  rendered  in  Canada  against  a  resident  of  New 
York  would  not,  though  the  defendant  was  a '  citizen '  of  Canada,  be 
enforced  against  him  in  New  York,  unless  he  had  been  served  with 
process  in  Canada,  or  voluntarily  appeared  in  the  action. 

That  this  is  a  correct  statement  of  the  law,  and  moreover  that 
it  is  founded  on  general  principles  of  substantial  justice  and  of 
international  law,  according  to  American  views,  is  supported  by 
the  judgment  of  the  New  York  Court  of  Appeals  in  Ward  v.  Boyce^^ 
a  very  interesting  case  in  connexion  with  the  whole  subject  now 
under  discussion. 

To  an  action  on  a  promissory  note  held  and  sued  on  by  a  married 
woman  in  a  county  circuit  of  the  State  of  New  York,  a  judgment 
of  a  justice's  court  of  the  State  of  Vermont  was  pleaded,  whereby 
in  a  proceeding  commenced  by  '  trustee  service '  in  Vermont  against 
the  plaintiff's  husband  and  the  defendant  (the  maker  of  the  note) 
by  a  creditor  of  the  husband,  and  to  which  the  plaintiff  was  made 
a  party,  it  was  adjudged  that  the  note  was  not  the  property  of  the 
wife  but  of  her  husband,  by  the  law  of  Vermont,  and  that  the  wife 
should  pay  the  amount  to  the  husband's  creditor  in  satisfaction  of 
his  claim  or  judgment  pro  tanto.  At  the  time  of  the  trial  of  the 
Vermont  action,  the  husband  and  wife  resided  in  the  State  of 
New  York.    The  service  of  summons  on  Ward  (the  husband)  was 

'  Dice  J*,  Conflict  of  Laws  (1896),  p.  383  (these  notes  are  omitted  in  the  second 
edition) ;  59  How.  Pr.  51a.  *  (1897)  15  J  N.  Y.  191. 
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effected  by  Berving  the  defendant  Boyce,  'as  trustee  of  the  said 
Eugene  Ward,  said  Ward  being  a  non-reddent  of  the  State/  The 
wife  does  not  appear  to  have  been  served  at  alL 

O'Brien  J.,  in  delivering  the  opinion  of  the  Court  of  Appeals, 
lays  down  the  following  general  propositions  of  law : 

*  The  judgment  of  a  court  of  a  sister  state,  recovered  upon  tiiistee 
process  or  attachment  proceedings,  in  which  the  defendant  ib  not 
personally^  served  with  process,  and  does  not  appear,  is  effectual 
only  to  bind  such  property  as  is  found  within  the  jurisdiction. 
It  can  form  no  basis  K>r  a  personal  judmient,  and  cannot  affect 
the  title  of  property  not  seized  or  attacned,  and  not  within  the 
jurisdiction  of  the  sovereignty  where  the  proceedings  are  had.  A 
party  cannot  be  dej^rived  of  property  without  *  due  process  of  lawS' 
and  that  term  in  its  application  to  jadicial  proceedings  means  a 
course  of  legal  proceedings  according  to  those  rules  and  principles 
which  have  been  established  by  ofir  jurisprudence  for  the  protection  and 
enforcement  cf  our  private  rights.  If  the  proceedings  involve  the 
determination  of  the  personal  liability  of  the  defendant,  he  must  be 
brought  within  the  jurisdiction  by  service  of  process  within  the 
state  or  voluntary  appearance  '.' 

'  The  proceedings  in  Vermont  were  substantially  in  accordance 
with  the  statutes  of  that  state.  It  is  not  enough,  however,  to  show 
that  the  judgment  was  authorized  by  statute.  In  order  to  entitle 
it  to  full  faith  and  credit^  in  another  jurisdiction,  it  must  appear 
that  the  statute  contemplated  a  judicial  proceeding  in  conformity 
with  the  principles  above  stated.' 

From  the  above  it  will  be  seen  what  a  very  important  modification 
of  the  rule  that  *  English  courts  never  investigate  the  propriety  of 
the  proceedings  in  the  foreign  court '  is  contained  in  the  concluding 
words  of  the  paragraph,  per  Lindley  M.R.  (in  Pemberton  v.  Hughes^ 
ante),  'unless  they  offend  against  English  views  of  substantial 
justice,'  and  how  effectually  this  language  can  be  used  in  America 
to  support  the  interpretation  placed  by  American  courts  on  the 
principles  of  international  law  that  should  govern  this  somewhat 
vexed  question. 

It  may  be  objected  *  that  this  case,  Ward  v.  Boyce,  is  not  in  point, 
because  the  defendants  in  the  Vermont  action  (Ward  and  his  wife) 
were  not  *  citizens '  of  Vermont,  and  therefore  do  not  come  within 
Dicey's  Rule  80,  Case  2.  It  is  submitted,  however,  that  the  decision 
is  not  based  on  the  ground  that  the  defendants  were  not  'citizens ' 

1  <  Due  process  of  law/     See  the  Fifth  Amendment  to  the  Constitution  of  the 
United  States. 
■  Citing,  inter  oZte,  Pennoyer  v.  N^,  95  U.  S.  714. 
'  <  Full  faith  and  credit.*    See  Constitution  of  United  States,  Article  4,  s.  i. 

*  The  nature  of  this  objection,  however,  becomes  of  great  importance  when 
decisions  based  on  the  relations  of  the  several  States  of  the  Union  to  each  other 
and  to  the  *  United  States '  are  quoted  as  analogies  in  questions  based  upon  the 
relations  of  the  several  Provinces  of  Canada  to  each  other  and  to  the  Dominion. 
See  Shepard  v.  Wright,  59  How.  Pr.  512,  ante. 
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of  Vermont,  but  on  the  ground  that  personal  service  within  the 
state  or  voluntary  appearance  is  in  all  cases  essential  to  found 
jurisdiction  in  a  personal  action,  by  the  principles  of  international 
law  and  the  jurisprudence  of  the  United  States,  so  as  to  make  the 
judgment  *  effective '  when  sued  upon,  or  valid  when  pleaded  as 
res  judicata,  in  a  foreign  jurisdiction. 

Ib.    Conflict  between  (a)  *  Local*  or  ^  Territorial'  Law,  and  (b)  Private 
International  Law  as  interpreted  by  the  same  Court 

English  courts  quite  unblushingly  give  judgment  in  cases,  under 
that  branch  of  the  law  that  Prof.  Dicey  calls  *  Local  *  or '  Territorial,* 
while  they  admit  at  the  same  time  that  the  judgment  cannot  be 
suppoi'ted  on  principles  of  private  international  law,  even  as 
interpreted  by  themselves.  *  The  Court  almost  admittedly  claims 
for  itself  a  jurisdiction  more  extensive  than  it  would  concede 
to  foreign  tribunals^.'  This  has  been  referred  to  {ante,  p.  416) 
incidentally,  in  connexion  with  the  rule  that  English  courts  will 
not  enforce  a  default  foreign  judgment  against  a  British  subject 
not  resident  within  the  jurisdiction  of  the  foreign  court  at  the  time 
of  the  judgment 

It  may  be  here  noted,  in  passing,  that  English  courts  adopt  the 
same  rule  in  regard  to  Colonial  judgments,  even  where  service  has 
been  made  out  of  the  jurisdiction  under  the  authority  of  a  Colonial 
statute,  or  Rule  of  Court,  in  precisely  the  same  terms  as  Order  XI 
of  the  English  Rules  of  Court. 

A  good  example  of  the  conflict  between  the  two  branches  of  law, 
and  the  rather  anomalous  position  that  Fai*liament  has  placed  the 
English  Courts  in,  is  furnished  by  cases  arising  under  Order 
XLVni  A.  This  is  admittedly  one  of  the  most  complicated  and 
difficult  Orders  to  interpret  and  to  apply.  Rule  i  of  the  Order 
provides  that  any  two  or  more  persons  .  .  .  being  liable  as  co- 
partners and  carrying  on  business  within  the  jurisdiction  may  .  .  . 
be  sued  in  the  name  of  the  respective  firms,  i&c.,  &c.  Rule  3 
provides  that  the  writ  may  be  served  either  upon  any  one  or  more 
of  the  partners,  or  at  the  principal  place  within  the  jurisdiction  of  the 
business  of  the  partnership  upon  any  person  having  at  the  time  of 
service  the  control  or  management  of  the  partnership  business 
there ;  and  .  .  .  such  service  shall  be  deemed  good  service  upon  the 
firm  .  .  ,  whether  any  of  its  members  are  out  qf  the  jurisdiction  or  not, 
and  no  leave  to  issue  a  writ  against  them  shall  be  necessary. 

The  view  taken  by  Sir  T.  Piggott  *  that  these  rules  do  not  apply 

1  Dicey,  and  ed.,  p.  47 ;  cf.  alio  p.  49. 

'  Service  out  of  the  Jurisdiction  (189a),  p.  92. 
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to  foreign  firms  is  not  supported  by  the  later  cases,  and  so  far  as 
Grant  v.  Anderson  ^  supports  this  view,  it  must  be  considered  over- 
ruled by  Worcester  City  and  County  Banking  Co.  v.  Firbani  <b  Co.* 
and  subsequent  cases.  We  have  tiie  result,  then,  that  a  judgment 
may  be  recovered  against '  two  or  more  persons/ though  foreigners, 
in  the  name  of  the  firm,  without  any  service  on  them,  without  the 
necessity  or  pretence  of  an  order  for  service  ex  jurie^  and  in  any 
class  of  personal  action  whether  coming  within  the  classes  of  action 
mentioned  in  Order  XI  or  not.  This  judgment  would  be  enforceable 
in  EIngland  by  execution,  not  only  against  the  firm's  property,  but 
also  by  leave  against  any  members  (though  foreigners)  of  the 
partnership,  so  far  as  they  possessed  property  within  the  jurisdiction; 
and  not  only  this,  but  senible  that  the  judgment  'wovXdih^ree  judicata 
and  a  good  basis  of  an  action  in  England  against  the  individual 
members  of  the  firm,  supposing  that  they  came  within  the 
jurisdiction  at  any  subsequent  date  '. 

Now  it  was  practically  admitted  by  Lord  Esher  M.R.,  in  Western 
National  Bank,  ^c.  v.  Perez  ^,  as  argued  by  counsel  (though  this  case 
was  under  the  old  rule  and  the  majority  of  the  court  followed 
Russell  V.  Cambefort^)^  *that  no  foreign  court  would  enforce  in 
its  own  country  a  judgment  obtained  in  this  country,  procured 
under  the  rules  and  orders  in  the  manner  above  described.  That 
may  be  so  as  to  the  partners  not  actually  served  and  as  to  their 
shares  in  the  partnership  property.'  Then  he  adds :  *  But,  supposing 
the  judgment  would  be  ineffectual  abroad,  it  may  well  stand  as  a 
valid  judgment  in  this  country,  effectual  against  any  partnership 
or  personal  property  which  may  hereafter  come  into  this  country.' 

The  new  rules  introduced  in  June,  1891  (Order  XLVIII  a)  not 
only  adopt  Lord  Esher 's  views,  but,  it  is  submitted,  extend  the 
effect  of  the  judgment  as  stated.  Foreigners  might  perhaps  be 
excused  for  saying  that  English  courts  thus  appear  in  the  ambiguous 
position  of  declaring  that  such  a  judgment  is  contrary  to  their  own 
principles  of  international  law,  and  yet  granting  it  under  the  Rules 
of  Court,  with  all  the  consequences  before  pointed  out ;  and  they 
might  add  with  some  degree  of  plausibility,  that  it  would  appear 
to  be  one  of  those  cases  where  the  proceedings  of  their  own  courts 
offend  against  English  views  of  substantial  justice  ®. 

II  A.  English  and  Colonial  Default  Judgments  compared. 

Colonial  judgments  are  treated  in  England,  and  in  the  different 
colonies  among  themselves,  as  also  in  the  different  Provinces  of  the 

»  [1892]  I  Q.  B.  108.  «  [1894]  I  Q.  B.  784  (C.  A.). 

'  Clark  V.  Cbtttfw,  9  (J.  B.  D.  355.  *  [1891J  i  Q.  B.  at  p.  313. 

*  33  Q.  B.  D.  526.  '  See  Ptmberton  v.  Ilughei,  ante. 
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Dominion  of  Canada,  as  between  each  other,  as  foreign  judgments^. 
Conversely,  English  judgments  are  treated  in  the  Colonies  as  foreign 
judgments,  but  with  a  distinction  to  be  presently  noted  2. 

A  Colonial  default  judgment  against  an  Englishman  (or  British 
subject)  not  resident  in  the  Colony  is  not  deemed  an  'effective' 
judgment  when  sued  on  in  England.  The  English  courts  do  not 
admit  that  Englishmen  (or  British  subjects  1)  resident  in  England 
can  be  made  subject  to  the  jurisdiction  of  Colonial  courts  by  virtue 
of  a  Colonial  statute  authorizing  service  out  of  the  jurisdiction, 
though  in  terms  identical  with  the  English  Order  XI.  This  seems 
to  be  so  firmly  established  as  the  view  of  English  jurisprudence 
that  there  do  not  appear  to  be  any  direct  authorities  in  the  books  \ 

The  converse,  however,  is  not  true;  and  English  judgments 
founded  on  service  ex  Juris  against  a  British  subject  are  generally 
recognized  as  valid  and  effective  where  sued  on  in  the  Colonies. 
This  again  seems  to  be  so  generally  accepted  as  a  matter  of  course 
that  there  appear  to  be  no  express  authorities  ^. 

Unless  we  are  estopped  by  the  maxim, '  Communis  error  facit  jus,' 
the  rationale  of  these  positions  seems  worth  investigating,  however 
great  the  temerity  of  the  present  writer  in  attacking  the  subject. 

If  an  English  default  judgment  is  to  be  held  valid  in  the  Colonies, 
and  a  Colonial  default  judgment  invalid  in  England,  it  can  only  be 
(i)  on  account  of  some  superior  virtue  in  the  English  Order  XI 
over  the  corresponding  Rules  of  Court  in  the  Colonies ;  or  (2)  on 
account  of  some  superior  and  extra-territorial  powers  in  the 
English  courts  that  are  absent  from  Colonial  courts;  otherwise 
the  generally  accepted  notion  that  English  defietult  judgments  are 
effective  everywhere  in  the  British  dominions  must  be  wrong  in 
international  law. 

^  Haulditeh  v.  Marquis  qf  Dcnegal,  2  CI.  &  F.  470. 

•  McFarlane  v.  Derbishire,  8  U.  0.  Q.  B.  12. 

•  The  principle  is  involved  in  Sirdar  Ourdyal  Sirtgh  v.  Rajah  of  Faridkote  [1894] 
A.  G.  670;  Deacon  v.  Chadmckf  i  O.  L.  R.  346.  That  Ikaam  v.  Ckadwick  (i  0.  L.  B. 
346)  is  too  broad  in  its  terms — the  decision,  it  is  submitted,  should  have  been 
limited  to  the  ^effectiveness'  of  the  judgment  in  the  international  sense,  the 
American  authorities  followed  being  false  analogies  in  municipal  law  of  a  British 
colony — and  that  the  law  laid  down  by  Sirdar  Qurdydl  Singh  v.  Rajah  of  Faridkote  was 
not  then  considered  settled,  see  Aahbury  v.  EUis  [1893]  A.  C.  p.  344. 

•  See  Moritz  v.  Canada  Wood  Specialty  Co.,  9  0.  W.  R.  522,  887.  Service  ex  juris  was 
allowed  by  Jelf  J.  in  an  action  in  the  H.  C.  of  J.  in  England,  and  interlocutory 
judgment  entered  in  default  of  appearance — damages  were  assessed  by  the  sheriff 
of  the  county  of  London,  and  final  judgment  entered  for  damages  so  assessed  and 
costs.  The  defendants  were  sued  on  the  judgment  in  Ontario  and  set  up  in  their 
defence  that  the  Court  had  no  jurisdiction.  The  reply  set  out  that  defendants 
were  a  Briiish  corporation,  and  subject  to  the  jurisdiction  of  the  English  court. 
The  report  of  the  case  is  very  imperfect,  but  the  'effectiveness'  of  the  judgment 
in  Ontario  (assuming  that  it  was  a  proper  case  for  service  ex  juris  under  Order  XI) 
does  not  seem  to  have  been  considered  either  by  counsel  or  the  learned  judge 
(Bidden  J.)  open  to  question.  (It  is  assumed  that  the  head  office  of  the  defendant 
corporation  was  not  in  England,  though  it  is  not  clear  from  the  report  what  is 
meant  by  the  allegation  in  the  reply  that  the  company  was  a  British  corporation.) 
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II 6.    Engluk  and  Colonial  LegUlation  respecting  He  Jurisdiction  of 
Courts  of  Justice  compared  on  principles  cf  Constitutional  Law. 

It  is  submitted  that  the  English  courts — apart  for  the  moment 
from  a  consideration  of  Order  XI — have  no  greater  inherent  powers, 
territorial,  extiu-territorial,  or  otherwise,  than  similar  courts  in 
the  Colonies. 

Let  us  compare  the  powers  and  jurisdiction  of  the  High  C!ourt  of 
Justice  in  England  with  that  of  the  Supreme  Court  of  Alberta,  to 
take  the  youngest  province  of  the  Dominion  of  Canada  as  an 
example. 

The  Supreme  Court  of  Judicature  Act  in  England,  sect.  i6, 
provides : 

'The  High  Court  shall  be  a  Superior  Court  of  Record,  and  subject 
as  in  this  Act  mentioned  there  shall  be  transferred  to  and  vested  in 
the  High  Court  the  jurisdiction  which,  at  the  commencement  of 
this  Act,  was  vested  in,  or  capable  of  being  exercised  by,  all  or  any 
of  the  Courts  following  (that  is  to  say), — 

'  (i)  The  High  Court  of  Chancery,  as  a  common  law  court  as  well 
as  a  court  of  equity,  including  the  jurisdiction  of  the  Master  of  the 
Eolls,  as  a  judge  or  master  of  the  Court  of  Chancery,  and  any 
jurisdiction  exercised  by  him  in  relation  to  the  Court  of  Chancery 
as  a  common  ]aw  court ; 

'  (a)  The  Court  of  Queen's  Bench ; 

*  (3)  The  Court  of  Common  Pleas  at  Westminster ; 

*  (4)  The  Court  of  Exchequer,  as  a  court  of  revenue,  as  well  as 
a  common  law  court ; 

*  (5)  The  High  Court  of  Admiralty ; 

*  (6)  The  Court  of  Probate  ; 

*  (y)  The  Court  for  Divorce  and  Matrimonial  Causes ; 

*  (8)  The  London  Court  of  Bankruptcy  ; 

*  (9)  The  Court  of  Common  Pleas  at^  Lancaster ; 

*  {io|  The  Court  of  Pleas  at  Durham ; 

'  (11)  The  Courts  created  by  Commissions  of  Assize,  of  Oyer  and 
Terminer,  and  of  Gaol  Delivery,  or  any  of  such  Commissions.' 

The  Supreme  Court  Act  of  the  Province  of  Alberta  provides : 

'  The  court  shall  within  the  province  and  for  the  administration 
of  the  laws  for  the  time  being  in  force  within  the  province,  in 
addition  to  any  other  jurisdiction,  rights,  powers,  incidents, 
privileges  and  authorities  which  immediately  prior  to  the  coming 
mto  force  of  this  Act  were  vested  in  or  capable  of  being  exercised 
within  the  province  by  the  Supreme  Court  of  the  North- West 
Territories,  possess  the  jurisdiction  which  on  the  fifteenth  day  of 
July,  one  thousand  eight  hundred  and  seventy,  was  vested  in,  or 
capable  -^'  ^^' — '  exercised  in  England  bv  ? 

'  1 .  ^  nrt  of  Chanoen  mon  Law  Court,  as  well 

as  a  C<  '  including  tr  n  of  the  Master  of  the 
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Bolls,  as  a  Judge  or  Master  of  the  Court  of  Chancery,  and  any 
jurisdiction  exercised  by  him  in  relation  to  the  Court  of  Chancery 
as  a  Common  Law  Court; 

'  2.  The  Court  of  Queen's  Bench ; 

'  3.  The  Court  of  Common  Pleas  at  Westminster  ; 

'  4.  The  Court  of  Exchequer  as  a  Court  of  Bevenue,  as  well  as 
a  Common  Law  Court ; 

*  5.  The  Court  of  Probate  ; 

*6.  The  Court  created  by  Commissioners  of  Assize  and  Oyer 
and  Terminer  and  of  Gaol  Delivery,  or  any  of  such  Commissions. 

(2) '  The  jurisdiction  aforesaid  shall  include  the  jurisdiction  which^ 
at  the  commencement  of  this  Act,  was  vested  in  or  capable  of  being 
exercised  by  all  or  any  one  or  more  of  the  judges  of  the  said  courts, 
respectively,  sitting  in  court  or  chambers,  or  elsewhere,  when  acting 
as  judges  or  a  ju^e  in  pursuance  of  any  statute,  law  or  custom  ; 
and  all  powers  given  to  any  such  court,  or  to  any  judges  or  judge, 
by  any  statute;  and  also  all  ministerial  powers,  duties  and 
authorities,  incident  to  any  and  every  part  of  the  jurisdiction  so 
conferred  ^.' 

The  Alberta  statute  is  of  exactly  the  same  efficacy  and  authority 
as  the  Act  of  the  British  Parliament.  It  is  a  mistake,  as  complete 
as  it  is  common,  to  speak  of  the  powers  '  delegated '  to  a  Colonial 
Legislature  ^.  That  the  Legislature  of  the  Province  of  Alberta  in 
any  sense  exercises  delegated  powers  is  a  notion  that  the  most 
elementary  study  of  the  Canadian  constitution  will  effectually 
dispel.  On  the  contrary,  within  its  sphere  of  action,  it  has  plenary 
powers  of  legislation,  and  can  exercise  them  in  as  free  and  ample 
a  manner  as  the  British  Parliament — the  only  limitations  being 
those  contained  in  the  B.N.A.  Act  itself,  and  the  implied  limitation 
that  it  cannot  legislate  on  matters  of  Imperial  concern,  or  re- 
pugnantly to  Imperial  legislation  within  the  meaning  of  the 
Colonial  Laws  Validity  Act^.  Were  it  not  for  the  constant 
recurrence  of  passages  such  as  I  have  noted  from  Sir  F.  Piggott's 
work,  it  would  have  seemed  quite  unnecessary  to  state  this 
elementary  principle  of  constitutional  law. 

The  powers  then  of  the  Alberta  Supreme  Court  being  practically 
identical  with  those  of  the  High  Court  of  Justice  are  limited 
territorially  in  exactly  the  same  way.  This  is  very  clearly  stated 
by  SirF.  Piggott*. 

'The  territorial  ai*ea  within  which  courts  have  jurisdiction  is,  in 
ordinary  cases,  coterminous  with  the  territorial  area  over  which 

*  The  Supreme  Court  Act  of  the  Province  of  Alberta,  7  Edw.  VII,  cap.  3. 
'  See  Piggott  on  Service  out  of  the  Jurisdiction  (189a),  p.  301. 

*  Clement,  Canadian  ConstitutioD,  58.  Phillips  v.  Eyrt,  L.  R.  6  Q.  B.  ao;  Q.  v. 
Buraht  3  App.  Cas.  889 ;  Rus9$U  v.  Reg.  7  App.  Cas.  829 ;  Hodge  v.  Reg,  9  App.  Cas. 
117  ;  Maritime  Bank  qf  Canada  v.  Rec-Qen,  of  New  Brunswick  [189a]  A.  C.  437. 

*  Service  out  of  the  JuHsdictloii  (189a),  p»  4, 
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the  Bovereiffn  rules.  But  in  the  case  of  a  composite  kingdom,  such 
as  that  ruled  over  by  the  Queen  of  England,  it  is  necessary  to 
introduce  a  limitation  to  the  general  principle.  The  territorial 
area  of  the  different  courts  of  uie  Queen  is  limited  to  that  part  of 
the  dominions  within  which  they  are  established;  for  the  courts 
of  England,  Scotland  \  Ireland,  these  areas  are  England,  Scotland, 
and  Ireland  respectively.  For  the  courts  of  India  and  the  Colonies, 
the  areas  are  the  Presidencies  and  the  Colonies  respectively.* 

So  it  is  evident  that  we  have  to  look  further  than  to  the  general 
powers  of  the  High  Court  in  England  to  find  any  superior  efficacy 
in  its  writs  or  processes  over  those  of  Colonial  courts. 


n  C.   EnglUh  and  Colonial  LegUlaiion  re9j)ecting  Service  out  of  the 
Jurisdiction  compared. 

This  brings  us  to  Order  XI  of  the  Rules  of  Court.  Now  in 
what  respect  is  the  English  statute  of  greater  efficacy  than  similar 
Colonial  statutes  1  The  principal  object  of  the  Parliament  of  Great 
Britain  and  Ireland,  and  of  the  Colonial  Legislatures,  is  the  same, 
and  it  may  shortly  be  stated  to  be  to  repeal  the  maxim — ^*The 
King's  writ  does  not  run  beyond  the  sea.' 

The  English  and  the  Colonial  Bules  of  Court  alike  affect  three 
classes  of  persons : — 

(i)  Foreigners. 

(2)  British  subjects  resident  in  foreign  parts. 

(3)  British  subjects  resident  in  other  portions  of  the  King's 
dominions  than  that  within  the  territorial  area  of  the  respective 
courts. 

As  against  foreigners,  the  service  eao  juris  is  alike  ineffective : 
except  from  the  standpoint  of  municipal  law  the  courts  thereby 
obtain  no  'effective'  jurisdiction  in  an  action  in  personam^  As 
against  British  subjects  resident  in  foreign  parts,  the  efficacy  of  the 
service  is  perhaps  doubtful  in  either  case.  The  case  comes  witiiin 
the  fourth  proposition  laid  down  in  Evstell  v.  Camhefort  ^.  In  any 
event  the  efficacy  of  the  writ  is  dependent  on  the  principle  of 
allegiance^  which  will  be  dealt  with  presently  ^.  As  against  British 
subjects  resident  in  other  portions  of  the  King's  dominions,  &c.} 
English  jurisprudence  holds  that  the  service  of  the  King's  writ 

*  Cf.  Ucltvr  y.  Bums  [1895]  9  Ch.  630. 
'  Dicey,  and  ed ,  Rule  83  and  notes. 

*  (33  Q.  B.  D.  520),  but  see  Piggott,  Service  out  of  the  Jurisdiction  (1893),  p.  Izii; 
pp.  57-8. 

*  The  question  of  whether  the  writ,  or  only  notice  of  it,  should  be  serred 
on  foreigners,  seems  practically  a  mere  matter  of  diplomacy,  etiquette,  or  polite 
manners,  though  the  principle  of  the  thing  may  have  some  bearing  on  the  main 
question. 
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issued  by  the  English  court  is  ^  effective/  while  the  service  of  the 
Eling^s  writ  issued  by  the  Colonial  court  is  '  ineffective.* 

It  must  be  remembered  that  process  of  the  Colonial  court  runs 
in  the  King's  name  just  the  same  as  process  of  the  English  court — 
the  writ  in  each  c&se  is  equally  the  mandate  of  the  sovereign^  and 
if  jurisdiction  is  to  depend  on  allegiance  it  is  difficult  to  see  why 
a  British  subject,  in  British  territory,  is  not  bound  to  obey  the 
King's  writ  whether  issued  by  a  court  in  England  or  a  court  in 
the  Colonies. 

The  answer  that  is  made  to  this  position  is,  of  course,  this :  It  is 
only  by  virtue  of  statute  that  the  King's  writ  runs  beyond  the  sea. 
The  Parliament  of  Great  Britain  and  Ireland  can  legislate  imperially 
for  all  the  King's  dominions;  whereas  the  Colonial  Parliaments 
can  only  legislate  for  their  respective  colonies.  Thus,  speaking  of 
the  powers  of  the  Provinces  of  Manitoba  and  Ontario,  Armour  C.  J.  O. 
says  ^:  '  And  to  neither  is  any  power  given  to  pass  laws  having  any 
operation  outside  its  own  territory.'  An  exactly  similar  limitation, 
however,  applies  to  the  Imperial  Parliament :  it  is  only  when  it  is 
legislating  '  imperially '  that  its  statutes  have  any  opemtion  beyond 
the  limits  of  England,  or  at  any  rate  of  Great  Britain.  The  question 
does  not  appear  to*  be  governed  by  the  Colonial  Laws  Validity 
Act  ^  by  which  it  is  enacted  that  '  any  colonial  law  which  is  or 
shall  be  repugnant ...  to  the  provisions  of  any  Act  of  Parliament 
extending  to  the  colony  .  . .  shall  to  the  extent  of  such  repugnancy 
...  be  void  . . .  and  inoperative.'  The  question  is  rather  whether  the 
Colonial  statute  trenches  upon  the  Imperial  domain  of  legislation. 

*  Colonial  Acts  in  one  respect  differ  from  Imperial,  that  they  can 
have  no  extra-territorial  effect  even  as  to  British  subjects  unless 
express  power  of  extra-territorial  legislation  is  conceded  to  the 
colony  by  an  Imperial  Act  or  Charter*,* 

On  the  other  hand, '  the  British  Parliament  possesses  the  power 
to  impose  restrictions  and  disabilities  and  incapacities  upon  any 
British  subject  which  shall  operate  upon  him  anywhere  ^'  But 
whether  any  particular  Act  of  Parliament  purports  to  bind  British 
subjects  abroad  will  always  depend  upon  the  intention  of  the 
Legislature,  which  must  be  gathered  from  the  Act  in  question  ^ 

The  question  then  narrows  itself  to  an  inquiry  whether  {a)  the 
English   Statute  purports  to   bind  British  subjects  abroad,  and 

^  Deacon  ▼.  Chadwiek^  i  O.  L.  R.  346. 

'  This  is  80  decided  in  Ashbury  ▼.  ElUs  [1893]  A.  C.  341 :  '  It  is  not  contended 
that  the  rules  in  question  are  repugnant  to  the  laws  of  England.  In  fact  they  are 
framed  on  principles  adopted  in  England.' 

'  aS  &  29  Vict.  cap.  63,  s.  i. 

*  Hardcastle  on  Statute  Law,  456. 

*  Sussex  Peerage  case  (1844)  11  CI.  &  F.  86.  "  Hardcastle,  423. 
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(6)  whether  the  Colonial  Acts  trench  upon  the  Imperial  domain  of 
legislation. 
In  re  Buifield^  Cotton  L.  J.  says : 

'Generally  courts  exercise  jurisdiction  onl^  over  persons  who 
are  within  the  territorial  limits  of  their  jurisdiction.  If  an  Act  of 
Parliament  pves  them  Jurisdiction,  over  British  subjects  wherever 
they  may  be,  such  jurudictiou  is  valid,  but  apart  from  statute^ 
a  court,  has  no  power  to  exercise  jurisdiction  over  any  one  beyond 
its  limits.' 

The  italics  are  the  writer's.  But  does  the  Act  of  Parliament 
(i.e.  Order  XI)  give  or  profess  to  give  'jurisdiction  over  British 
subjects  wherever  they  may  be '  1  If  so,  then  the  Act  equally  gives 
jurisdiction  oyqt  foreigners ,  for  except  in  the  matter  of  serving 
notice  of  the  writ  instead  of  the  writ  itself,  there  is  no  distinction 
in  Order  XI  between  foreigners  and  British  subjects,  and  we  are  at 
once  face  to  face  with  the  difficulty,  referred  to  in  Piggott  ^  and 
discussed  to  some  extent  by  Cotton  L.  J.  in  ex  parte  Slain  \  The 
Judicial  Committees  in  Lopez  v.  Barden^  state  that  'the  British 
Parliament  certainly  has  no  general  power  to  legislate  for  foreigners 
out  of  the  dominions  and  beyond  the  jurisdiction  of  the  British 
Crown.'  Even  viewed  in  the  light  of  municipal  law,  the  remarks 
of  Brett  L.  J.  in  ex  parte  Slain  ^  are  worthy  of  careful  note : 

<  Foreigners  not  domiciled  here  and  not  present  in  this  country 
could  not  be  made  subject  to  the  English  bankruptcv  law  unless 
they  had  committed  an  act  of  bankruptcy  in  England. 

And  in  the  same  case  James  L. J.  says : 

*  The  whole  Question  is  governed  by  the  broad,  general,  universal 
principle  that  English  legislation,  unless  the  contrary  is  expressly 
enacted,  or  so  plainly  implied  as  to  make  it  the  duty  of  an  English 
court  to  give  effect  to  an  English  statute,  is  applicable  omy  to 
English  subjects  or  to  foreigners  who,  by  coming  mto  this  country, 
whether  for  a  long  time  or  a  short  time,  have  made  themselves 
during  that  time  subject  to  English  jurisdiction.' 

III.   Is  English  Order  XI  to  he  regarded  as  Local  or  Imperial 
Legislation  ? 

Bearing  these  principles  in  mind,  let  us  proceed  to  examine  the 
legislative  qualities  of  Order  XI. 

In  the  first  place :  On  its  face  Order  XI  does  not  profess  to  be 
imperial  legislation.  If  the  Judicature  Act  had  enacted  that  all  of 
Her  Majesty's  courts  wherever  situated  should  have  power  to  allow 
service  out  of  the  jurisdiction,  &o.,  or  that  British  subjects  wherever 

»  (i886)  32  Ch.  D.  131.  •  p.  Ix.  »  la  Ch.  D.  52a.  «  AtsU. 
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resident  ehould  be  bound  for  all  purposes  by  judgment,  default,  or 
otherwise,  entered  in  pursuance  of  its  provisions,  that  might  be 
considered  imperial  legislation  in  the  true  sense,  even  without  more 
express  words  making  the  enactment  applicable  in  all  British 
colonies  and  dominions.  Order  XI,  however,  is  expressly  confined 
to  the  '  Court '  in  England.  All  it  says  is  that '  service  out  of  the 
jurisdiction  of  a  writ  of  summons  may  be  allowed  by  the  Court  or 
a  Judge,  &c.,  &c.'  In  other  words  the  Court  may  disregard  the 
rule  that  the  King's  writ  does  not  run  beyond  the  sea;  though 
there  seems  no  doubt  that  by  the  combined  operation  of  Order  XT, 
XII»  and  Xm,  a  new  jurisdiction  is  actually  confeired  on  the 
Court,  viz.  to  proceed  in  abeenlia  against  foreigners  and  British 
subjects  (a)  served  abroad,  (b)  served  in  the  King's  dominions. 
But  the  Court  is  still  a  court  subject  to  limitation  as  to  its  terri- 
torial area;  any  judgment  it  may  enter  is  purely  an  EngUek 
judgment,  not  a  British  judgment,  much  less  an  Imperial  judgment. 
Its  judgment  is  a  'foreign'  judgment  just  as  much  in  the  Colonies 
as  in  France  or  Oermany :  execution  of  the  judgment  is '  ineffective ' 
beyond  the  limits  of  its  territorial  area — England.  No  one,  it  is 
submitted,  at  the  present  day  would  contend  that  the  High  Court 
of  Justice  in  England  has  concurrent  jurisdiction  with  the  High 
Court  of  Justice  in  Ontario,  which  was  the  principle  upon  which 
the  Court  of  Queen's  Bench  at  Westminster  acted  in  issuing  a  Writ 
of  Habeas  Corpus  into  Upper  Canada  in  1837  ^. 

No  doubt  a  British  subject  is  bound  to  obey  the  King's  writ, 
but  this  is  by  reason  of  his  allegiance  to  the  King — there  can  be  no 
'  allegiance '  to  a  Court ;  and,  be  it  remembered,  the  King's  writ  also 
issues  out  of  the  King's  Courts  in  the  colonies. 

There  is  nothing  in  Order  XI  comaumding  a  British  subject  to 
obey  its  provisions — no  penalties  for  disobedience,  no  special  pro- 
vision as  to  the  results  that  are  to  follow  in  case  of  default  in 
entering  appearance.  In  no  respect  (except  in  the  matter  of  serving 
notice  of  the  writ,  a  provision  applicable  alike  to  foreigners  and  to 
British  subjects  resident  in  foreign  lands)  is  there  any  distinction 
drawn  by  Order  XI  between  foreigners  and  British  subjects  out  of 
the  jurisdiction,  whether  resident  in  foreign  or  British  territory. 
The  Rules  of  Court  are,  it  is  true,  to  be  construed  as  part  of  the 
statute ' ;  but  the  statute  is  to  be  construed  as  dealing  with  pro- 
cedure, not  with  substantive  rights  ^  and  further  as  not  infringing 

^  Iq  re  Andtraofif  30  L.  J.  Q.  B.  1 29.    But  see  35  Vict.  cap.  3o,  passed  in  consequence 

of  this  decision. 
'  Oamett  ▼.  BradUji,  3  App.  Gas.  964 ;  SnOling  ▼.  Putting,  29  G.  D.  85 « 
•  McDonald  t.  Taequah  Gold  Mines  (per  Fry  L.J.)i  13  ()•  S*  ^'  537 »  ^"««**  ▼•  OyngaU 

[1893]  a  Q.  B.  239  (per  Lord  Esher  M.R.)  ;  in  re  MiUSf  34  Ch.  D.  p.  33  ;  cf.  Vitart  y, 

Cole$f  24  Q.  B.  D.  364. 

VOL.  mv.  f  f 
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on  recognized  principles  of  international  law.  It  is  the  duty  of 
the  Courts — and  this  is  as  applicable  to  courts  in  the  Colonies  as 
to  courts  in  England — to  so  interpret  the  statute  as  to  do  as  little 
violence  as  possible  to  recognized  piinciples  of  international  law'. 

In  short,  the  contention  here  put  forward  is  that  Order  XI  is 
a  municipal  law — a  matter  of  special  jurisdiction  and  procedure  in 
the  Courts,  effective  only  in  England,  and  not  rendering  a  British 
subject  resident  beyond  the  territorial  limits  under  any  greater 
liabilities  than  a  foreigner.  The  statute  does  not  say,  or  even 
imply,  it  is  submitted,  that  a  British  subject  wherever  resident 
may  be  sued  on  a  judgment  based  on  service  ex  juris — ^that  would 
have  been  Imperial  legislation  in  the  true  sense — but  Parliament, 
aware  that  the  Courts  have  determined  that  a  Colonial  judgment 
is  a  'foreign'  judgment  in  England,  and  an  English  judgment 
a  'foreign'  judgment  in  the  Colonies,  has  left  the  international 
(which  pro  hae  vice  includes  the  Colonial)  aspect  of  the  question 
severely  alone.  That  this  is  the  true  view  to  be  taken  as  to  this 
legislation,  when  considered  in  its  constitutional — its  imperial — 
aspect  is  strongly  supported  by  the  ratio  decidendi  of  the  Judicial 
Committee  in  Aehhury  v.  Ellie  \  The  appellant  in  that  case,  an 
Englishman,  residing  in  London,  moved  to  set  aside  an  order 
grantiug  leave  to  the  respondent  (the  plaintiff  in  the  action)  to  issue 
writ  and  to  proceed  thereon  without  service,  in  absentia^  issued  by 
the  Supreme  Court  of  New  Zealand,  under  a  statute  authorizing 
such  procedure,  where  the  '  defendant  is  absent  from  the  colony  . . . 
and  has  no  attorney  or  agent . .  .  who  will  accept  service.'  It  was 
contended  that  this  was  ultra  vires^ '  for  that  the  legislature  has  no 
power  except  over  its  own  subjects.' 

Lord  Hobhouse,  delivering  the  judgment  of  their  Lordships, 
says : 

'His  [the  appellant's]  broad  contention  is,  that  the  Act  of 
Parliament  (15  &  16  Vict.  c.  7a)  which  gives  the  legislature  of  New 
Zealand  power  to  "make  laws  for  the  Peace,  Order,  and  good 
Government'  of  New  Zealand,  provided  that  no  such  Laws  be 
repugnant  to  the  Laws  of  England/'  does  not  give  it  power  to 
subject  to  its  judicial  tribunals  persons  who  neither  by  themselves 
nor  by  agents  are  present  in  the  colony.  It  is  not  contended  that 
the  rules  in  question  are  repugnant  to  the  laws  of  England.    In 

^  *  But  when  the  words  used  are  capable  of  one  or  other  eonstniotion,  then  the 
oourt  ought  to  adopt  the  construction  which  will  prevent  an  infringement  upon 
the  principles  of  international  law  by  extending  the  Jurisdiction  of  the  English 
courts  against  foreigners  residing  abroad,  who  have  in  no  way  submitted  to  that 
jurisdiction.* 

"  [1893]  A.  C.  339. 

'  Cf.  B.  N.  A.  Act,  1867,  88.  91  and  9a;  B.  K.  A.  Act,  1871,  s.  4;  RUl  v.  Regimmf 
ID  App.  Cas.  67^. 
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faot»  they  are  framed  on  principles  adopted  in  England.  But  it  is 
said  that  the  moment  an  attempt  is  made  by  New  Zealand  law  to 
affect  persons  out  of  New  Zealand,  that  moment  the  local  limitations, 
of  the  jurisdiction  are  exceeded,  and  the  attempt  is  nugatory/ 

Then  after  referring  to  the  special  circumstances,  which  made 
this  particular  concrete  case  ^  not  a  very  favourable  case  for  denying 
the  right  of  the  New  Zealand  authorities  to  try  the  question  at  issue 
between  these  parties,'  the  judgment  proceeds: 

'  Of  course  they  have  framed  their  law  in  more  abstract  and 
flexible  terms  ^.  But,  taking  those  terms,  their  Lordships  are  cleat 
that  it  is  for  the  peace,  order,  and  good  government . . .  that  the  Courts 
of  New  Zealand  should  .  .  .  have  the  power  of  jud^ng  whether  they 
will  or  will  not  proceed  in  the  absence  of  the  defendant.  The  power 
is  a  highly  reasonable  one.  80  far  as  regards  service  of  process  not 
toithin  their  local  jurisdiction  ,  ,  .  tke  English  Courts  have  it  conferred  on 
them  by  the  Imperial  Parliament '.  The  New  Zealand  legislature,  it 
is  true,  has  only  a  limited  authority ;  but  in  passing  the  rules  under 
discussion,  it  has  been  careful  to  keep  within  its  limits. 

'  But  it  was  said  that  a  judgment  so  obtained  could  not  be  enforced 
beyond  the  limits  of  New  Zealand. . .  this  argument. . .  is  not  relevant 
to  the  present  issue.  When  a  judgment  of  any  tribunal  comes  to 
be  enforced  in  another  country,  its  effect  will  be  judged  of  by  the 
Courts  of  that  country  with  regard  to  all  the  circumstances  of  the 
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Perhaps  the  true  interpretation  is  that  an  Englishman^  as  dis- 
tinguished from  a  British  subject,  at  home  or  abroad,  would  be 
liable  on  a  default  judgment  entered  in  the  English  courts  pursuant 
to  Orders  XI,  XII,  and  XIII,  within  the  meaning  of  Dicey's  Bule  80, 
Case  2.  *  Where  the  defendant  is  at  the  time  of  the  judgment  in 
the  action  a  subject  of  the  sovereign  of  such  country/  i.e.  that 
'country'  means  the  'law  district'  of  'England,'  not  the  British 
Empire  ^,  and  '  sovereign '  means  the  English  sovereign — not  the 
King,  Rex  et  Imperator,  Sovereign  of  the  British  Empire. 

If  this  is  not  in  effect  what  Prof.  Dicey's  rule  means,  then  his 
rule  is  in  terms  wide  enough  to  give  effective  jurisdiction  to  the 
courts  of  any  colony  (i.e.  'foreign'  country)  over  any  British 
subject  wherever  resident,  since  they  are  all '  subjects  of  the  sovereign 
of  such  countrg^ 

^  The  ienns  hare  already  been  sufficiently  indicated. 

*  Italics  the  writer's.    It  does  not  seem  that  the  word  ' Imperial'  is  here  used  in 
contradiction  to  '  British.* 

*  Compare  IfeJesr  t.  Bwmt  [1895]  2  Ch,  636.    <To  oaU  a  Scotsman  an  English 
Aubjeet  is  a  perfect  absurdity'  (per  Rigby  L.  J.). 

*  See  Dicey's  definition  of  *  countiy,'  p.  67,  and  ed. 
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The  interpretation  suggested  brings  Order  XI  into  harmony  with 
the  principles  of  international  law  and  the  decisions  of  the  Courts  ^, 
and  prevents  the  anomaly  of  an  Knglish  default  judgment  ex  juris 
being  '  effective '  in  the  Coloniesy  while  a  similar  Colonial  judgment 
is  '  ineffective '  in  England :  it  would  also  recognize  the  validity  of 
similar  Colonial  legislation  as  purely  municipal  law,  just  as  it  is 
only  on  the  basis  of  municipal  law  that  default  judgments  are 
entered  in  England  against  absent  foreigners. 

If  there  is  anything  in  this  argument  that  default  judgments, 
whether  of  English  or  Colonial  courts,  are  alike  '  ineffective/  there 
would  appear  to  be  ample  reason  for  the  suggestion  made  by 
Sir  F.  Piggott  (*  Service  out  of  the  Jurisdiction ')  that  the  Imperial 
FaiAiament  might  very  well  introduce  legislation,  providii^r  for 
the  reciprocal  effectiveness  of  these  judgments  between  all  parts 
of  the  British  Empire. 

,  C.  C.  MoCaul. 

EdnumUm^  Canada. 

^  See  espeoially  Deacon  ▼.  Qiadtcieky  Dakota  Ltkwher  Co.  ▼.  Rinderknechi,  Melver  ▼.  Burnt, 
Ashbury  t.  EUi$^  aU  cited  ante. 

Id  the  Provinoe  of  New  Brunswick,  it  is  provided  hj  statute  :  '  In  any  action 
...  on  a  foreign  judgment  where  the  defendant  was  not  personally  served  with 
the  original  process . . .  within  the  jurisdiction  of  the  court  where  the  said  judgment 
may  be  obtained,  it  shall  be  competent  for  the  defendant  to  enter  into  the  subject- 
matter  of  such  foreign  judgment,  and  to  avail  himself  of  any  matter  of  law  or  fact 
which  would  have  been  available  as  a  defence,  &o.,  &c.'  (See  Star  Kidney  Pad  Co.  ▼. 
McCarthy,  26  N.  B.  Reports.  107.) 

If  the  English  Order  XI  is  to  be  regarded  as  Imperial  legislation,  this  statute 
would  appear  to  be  vUra  vires  on  the  ground  of  '  repugnancy '  within  the  meaning 
of  the  Colonial  Laws  Validity  Act.  The  same  principle  would  seem  to  apply  if 
a  Colonial  legislature  were  to  pass  a  statute  enacting  that  no  action  should  lie  on 
a  foreign  judgment. 


431 


INTERESTS  FOR  LIFE  AND  QUASI-REMAINDERS  IN 
CHATTELS  PERSONAL. 

IT  is  a  commonplace  of  textbooks  on  the  law  of  personal  property 
that  the  legal  ownership  of  chattels  is  indivisible  and  cannot 
be  disposed  of  in  such  a  manner  as  to  create  successive  interests, 
except  by  the  expedient  of  vesting  it  in  trustees.  In  other  words, 
that  no  interest  in  the  nature  of  a  remainder  or  a  reversion  can  be 
created  in  chattels  otherwise  than  by  way  of  trust.  At  the  same 
time  it  is  pointed  out  that  an  exception,  in  substance  although  not 
in  form,  has  been  long  recognized  in  the  case  of  a  bequest  of  a  term 
of  years  to  one  person  for  life  and  then  over  to  another,  by  the 
application  of  a  doctrine  similar  to  that  of  executory  devises  of  land. 
By  this  doctrine  the  whole  term  was  held  to  vest  in  the  life-tenant, 
and  on  his  death  to  shift  by  way  of  '  executory  bequest '  to  the 
ulterior  legatee.  The  current  opinion  is  that  this  doctrine  has  been 
extended  to  chattels  personal  also  (with  the  exception  of  consumable 
things),  and  that  it  is  the  only  way  in  which  a  future  legal  interest 
can  be  created  in  chattels.  This  view  is  supported  by  the  authority 
of  Preston  (Abstracts  of  Title,  vol.  ii,  p.  144),  Butler  (Note  on 
p.  401  of  Feame's  Contingent  Remainders),  Lewis  (Law  of  Per- 
petuity, pp.  95-6),  and  Jarman  (Wills,  5th  ed.,  vol.  i,  p.  838).  It 
does  not,  however,  receive  the  assent  of  Williams,  who  cautiously 
remarks  (Personal  Property,  i6th  ed.,  p.  356),  'It  may  be  doubted 
whether  the  doctrine  of  executory  bequests  is  applicable  in  law  to 
any  other  chattels  than  chattels  real,'  and  it  is  disputed  by 
Professor  Gray  of  Harvard  (Rule  against  Perpetuities,  2nd  ed., 
§  85  et  seq.).  Nor  does  it  appear  to  have  the  support  of  Feame 
(Contingent  Remainders,  loth  ed.,  pp.  413-14). 

Whether  a  future  legal  interest  after  a  life  interest  in  chattels 
can  be  created  by  deed  does  not  appear  to  have  been  the  subject  of 
any  authoritative  decision,  but  Blackstone  expressly  states  that  it 
may.  The  passage  on  the  subject  is  at  p.  398  of  vol.  ii  of  his 
Commentaries  and  is  an  almost  verbatim  transcript  of  a  passage 
in  a  manuscript  treatise  of  Lord  Chief  Baron  Gilbert,  unpublished 
at  the  time  Blackstone  wrote,  but  afterwards  embodied  in  the 
article  on  'Remainder  and  Reversion'  in  Gwillim's  edition  of 
Bacon's  Abridgment.    It  is  as  follows  : . 
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'By  the  rules  of  the  ancient  common  law,  there  could  be  no 
future  property,  to  take  place  in  expectancy,  created  in  perBonal 
goods  and  chattels  ;  because,  being  things  transitory,  and  by  m&ny 
accidents  subject  to  be  lost,  destroyed,  or  otherwise  impaired,  and  the 
exigencies  of  traded  requiring  also  a  frequent  circulation  thereof,  it 
would  occasion  perpetual  suits  and  quarrels,  and  put  a  stop  to  the 
freedom  of  commerce,  if  such  limitations  in  remainder  were  generallv 
tolerated  and  allowed.     But  yet  in  last  wills  and  testaments  such 
limitations  of  personal  goods  and  chattels  in  remainder  after  a 
bequest  for  life  were  permitted  :  though  originally  that  indulgence 
was  only  shown,  when  merely  the  use  of  the  goods,  and  not  the  fi;oodB 
themselves,  was  given  to  die  fii'st  legatee;  the  property  being 
supposed  to  continue  all  the  time  in  the  executor  of  the  devisor. 
But  now  that  distinction  is  disregarded :  and  therefore  if  a  man 
either  by  deed  or  will  limits  his  books  or  furniture  to  A  for  life,  with 
remainder  over  to  B^  this  remainder  is  good/ 

Williams  deals  with  the  matter  thus: 

'  The  strict  and  ancient  doctrine  of  the  indivisibility  of  a  chattel, 
though  retained  by  the  Courts  of  law,  had  no  place  in  the  modem 
Court  of  Chancery,  which,  in  administering  equity,  carried  out  to 
the  utmost  the  intentions  of  the  parties.  In  equity,  therefore, 
under  a  gift  of  personal  property  of  any  kind  to  A  for  his  life  and 
after  his  decease  to  ^,  ^  was  merely  entitled  to  a  life  interest,  and 
B  had,  during  the  life  of  A^  a  vested  interest  in  remainder  of  which 
he  might  dispose  at  his  pleasure,  and  the  Court  of  Chancery  would 
compd  the  person  to  whom  the  Courts  of  law  might  have  awarded 
the  legal  interest  to  make  good  the  disposition '  (Personal  Property, 
J  6th  ed.  p.  358). 

He  does  not  appear  to  confine  himself  to  future  interests  in 
chattels  created  by  will,  but  as  the  authorities  he  cites  (Feame, 
p.  407,  and  Conduitt  v.  Soane^  i  Coll.  285)  are  concerned  solely  with 
bequests,  it  would  be  unsafe  to  rely  on  this  passage  as  supporting 
the  view  that  an  interest  in  the  nature  of  a  remainder  can  be  created 
in  chattels  personal  by  deed 

It  will  be  apparent  from  the  foregoing  that  the  manner  in  which 
limited  and  future  interests  in  chattels  personal,  not  created  by  way 
of  trust,  would  be  regarded  by  the  Courts  at  the  present  day  admits 
of  considerable  room  for  doubt.  It  is  clear  that  in  a  gift  by  will  of 
chattels,  with  the  exception  of  chattels  qiiae  neu  coneumuntur^  to  A 
for  life,  and  on  his  death  to  B^  Bs  interest  would  be  protected ; 
but  the  principle  on  which  the  Courts  would  proceed  is  not  very 
clear  on  the  authorities.  It  is  probable  that  the  same  may  be  said 
of  a  similar  gift  by  deed,  although  there  is  an  entire  absence  of 
English  authority  on  the  point  other  than  the  passage  from 
Blackstone  already  quoted. 
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Three  possible  solutions  of  the  question  present  themselves  for 
consideration. 

L  A  may  be  regarded  as  having  simply  the  use  of  the  chattels 
for  life,  the  property  being  vested  in  £. 

n.  A  may  be  regarded  as  having  the  absolute  ownership  with  an 
executory  gift  over  in  favour  of  £. 

III.  A  may  be  regarded  as  taking  the  property  subject  to  a  trust 
over  in  favour  of  £. 

The  adoption  of  one  or  other  of  these  views  by  the  Courts  may 
lead  to  consequences  of  considerable  practical  importance.  Thus, 
if  either  of  the  first  two  views  is  followed,  on  an  alienation  of  the 
chattels  by  Ay  the  purchaser,  whether  taking  with  notice  of  £'b 
interest  or  not,  would  be  exposed  to  an  action  at  the  suit  of  £, 
after  A'b  death,  for  the  recovery  of  the  chattels  or  for  damages  for 
their  conversion.  If  the  third  view  is  correct,  a  purchaser  for  value 
from  A,  without  notice  of  ^'s  interest,  would  obtain  a  valid  title 
to  the  chattels. 

As  is  pointed  out  by  Professor  Gray  (Rule  against  Perpetuities, 
p.  6j)y  it  is  immaterial  for  most  purposes  which  of  the  first  two 
views  is  adopted,  but  it  is  of  importance  with  reference  to  two 
questions,  viz.  (i)  the  operation  of  the  Rule  against  Perpetuities 
and  {%)  in  a  gift  of  a  limited  interest,  whether  there  is  any  rever- 
sionary interest  left  in  the  settlor. 

An  examination  of  the  authorities  points  to  the  first  view  as 
being  the  true  solution  of  the  question,  although  the  second  is  the 
one  adopted  by  most  modem  textbooks. 

The  early  Common  Law  did  not  recognize  any  kind  of  limited 
ownership  in  chattels.  '  A  gift  or  devise  of  a  chattel  for  an  hour 
is  for  ever.'  The  first  departure  from  this  stiict  doctrine  was 
effected  by  drawing  a  distinction  between  a  gift  of  the  use  or 
occupation  of  a  chattel  and  a  gift  of  the  chattel  itself.  The  earliest 
case  in  which  this  distinction  appears  to  have  been  taken  is  a  case 
in  the  Year  Book  of  37  Henry  VI  (1459),  ^®  ^®®^  account  of  which 
is  contained  in  the  argument  in  Paramour  v.  Tardley  (Plow.  539) : 

'  But  the  case  in  ^7  H.  VI  differs  much  from  this  case.  For 
there  the  case  was  that  A^  being  possessed  of  a  book  called  the 
Grail,  devised  it  to  £,  one  of  his  executora,  to  have  the  occu^tion 
of  it  during  his  life,  and  that  after  his  death  C  should  have  it  m  the 
same  manner  for  his  life,  and  that  after  his  death  it  should  be 
disposed  of  by  his  executors  to  the  use  of  a  church,  and  died,  and 
£  took  the  said  book  and  kept  it  by  force  of  the  devise  and  delivered 
it  to  the  wardens  of  the  said  church,  and  died,  and  C  took  the  book, 
and  the  churchwardens  brought  an  action  of  trespass  against  him : 
and  it  was  the  clear  opinion  of  the  Court  that  the  action  was 
maintainable,  because  the  book  was  never  delivered  to  C  by  the 
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executors,  and  the  occupation  or  possession  of  £  was  no  executioD 
of  the  legacy  to  C,  because  nothing  was  devised  to  £  but  the 
occupation,  and  the  like  to  C,  for  the  devise  proves  in  itself  that  the 
property  of  the  book  was  always  in  the  executors  to  the  use  of 
the  testator,  to  the  intent  that  they  should  dispose  of  it  to  the  use 
of  the  church,  and  the  occupation  is  a  distinct  thing  from  the  jiropertj/' 

In  the  Year  Book,  Frisot  (Chief  Justice  of  the  Common  Pleas)  is 
reported  as  saying  that  the  property  in  the  book  was  in  the 
executors  and  that  the  legatees  had  only  the  occupation  and 
'  manurance '  for  the  term  of  their  two  lives. 

Another  case  is  mentioned  in  Owen's  Beports  as  being  referred  to 
by  Dyer  (Chief  Justice  of  the  Common  Pleas)  in  7  Eliz.  (1565) : 

'  Note  by  Dyer,  that  the  Lord  Fitzjames,  late  Lord  Chief  Justice 
of  fbigland,  dia  devise  his  land  to  Nicholas  Fitzjames  in  tail,  with 
divers  remainders  over,  and  in  the  same  devise  he  devised  divers 

{'ewels  and  peeoes  of  plate,  viz.,  the  use  of  them,  to  the  said  Nicholas 
Titasjames  and  the  heires  males  of  his  body.  In  this  case  it  was  the 
opinion  of  the  Court  that  the  said  Nicholas  had  no  property  in  the 
said  plate,  but  only  the  use  and  occupation.  Ana  the  same  law 
where  the  devise  was  that  his  wife  should  inhabit  in  one  of  his 
houses  which  he  had  for  terme  of  years,  during  her  life,  because 
the  wife  takes  no  interest  in  the  terme,  but  onely  an  occupation 
and  usage,  out  of  which  the  executors  cannot  eject  her  during  her 
life,  but  Walsh  held  the  contrary.' 

It  appears  from  this  case  that  the  distinction  between  a  devise  of 
the  use  or  occupation  and  a  devise  of  the  thing  itself  was  being 
made  in  the  case  of  terms  of  years  also,  although,  at  first,  the  judges 
had  refused  to  recognize  it  in  the  case  of  interests  in  land,  the  devise 
of  the  occupation  of  a  term  being  regarded  as  a  devise  of  the  land 
itself  {Paramour  v.  Yardky), 

The  distinction  disappeared  first  in  the  case  of  terms  of  years^ 
It  was  found  that  the  Court  of  Cliancery  was  beginning  to  intervene 
by  allowing  bills  to  be  brought  by  the  remainderman  to  compel  thQ 
first  devisee  to  give  security,  and  this  appears  to  have  led  the 
Common  Law  Coui-ts  to  reconsider  their  attitude  in  the  matter.  In 
Mallet  V.  Sackford  (1607)  Cro.  Jac.  198,  there  was  a  division  of 
opinion  as  to  whether  a  gift  over  of  a  term  of  years  after  a  devise  for 
life  was  valid.  Shortly  after,  in  Matthew  Manning's  case  (8  Co.  95a) 
the  ulterior  devise  was  held  to  confer  a  legal  estate  by  way  of 
executory  devise,  and  it  was  held  that  it  was  immaterial  whether 
the  gift  was  of  the  teim  or  of  the  use  of  the  term.  This  case  was 
followed  in  Lampefs  case  (10  Co.  46  b),  and  since  that  decision  the 
law  on  the  subject  has  been  considered  settled. 

The  distinction  continued  longer  in  the  case  of  personal  chattels, 
with  the  result  that  the  cognizance  of  limitations  of  future  interests 
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in   personal  chattels  fell  almost  entirely  into  the  hands  of  the 
Court  of  Chancery. 

Thus,  in  a  case  in  the  Common  Pleas  in  1641,  quoted  by 
Professor  Gray  (Rule  against  Perpetuities,  p.  64),  we  find  the  Chief 
Justice  (Banks)  distinguishing  between  a  bequest  of  the  use  and 
occupation  of  goods  and  a  bequest  of  the  goods  themselves : 

'  For  where  the  goods  themselves  are  devised,  there  can  be  no 
remainder  over;  otherwise,  where  the  use  or  occupation  only  is 
devised.  It  is  true  that  heirlooms  shall  descend,  but  that  is  by  custom 
and  continuance  of  them,  and  also  it  is  true  that  the  devise  of  the  use 
and  occupation  of  land  is  a  devise  of  the  land  itself,  but  not  so  in 
case  of  goods,  for  one  may  have  the  occupation  of  the  goods  and 
another  the  interest,  and  so  it  is  where  a  man  pawns  goods  and  the 
Uke.' 

The  contrast  between  a  gift  of  the  use  of  chattels  and  a  gift  of 
the  chattels  themselves  appears  later  in  VacheVa  case  {Fachel  v. 
Vachel  &  Lemmon  (1669)  i  Ch.  Ca.  129).  It  was,  however,  disre- 
garded in  Catehmay  v.  Nicholas  Js  Morgan  (1673)  ^^'  ^™P*  Finch 
116,  and  Shirley  v.  Ferrers  (1690)  i  P.  W.  6  (in  note),  and  was  finally 
disposed  of  in  the  case  of  Hyde  v.  Parratt  (i  P.  W.  i ;  2  Vern.  331) 
in  1695.  Fearne  remarks  on  the  two  earlier  cases  that  the  legatee 
for  life  was  also  executrix,  and  as  such  held  to  be  a  trustee  in 
respect  of  the  limitation  over ;  hence  the  old  distinction  between 
the  use  of  the  thing  and  the  thing  itself  might  not  be  considered  as 
completely  abandoned,  on  account  of  her  taking  the  thing  itself  as 
executrix,  and  the  use  only  constructively  as  legatee  for  life. 

In  Freeman's  Cases  in  Chancery  (p.  206)  there  is  a  I'eference  to 
an  anonymous  case  (probably  Hyde  v.  Parratt)  in  these  terms: 

*  A  devise  of  goods  to  A  for  life,  with  remainder  after  the  decease 
of  2(  to  ^ ;  it  is  now  clearly  settled  that  it  is  a  good  devise  to  J?, 
and  that  B  may  exhibit  a  bill  against  A  to  compel  him  to  give 
security  that  the  goods  shall  be  forthcoming  at  his  decease :  and  is 
all  one  whether  the  goods  or  the  use  of  t£e  goods  be  devised  for 
life.' 

The  case  of  Hyde  v.  Parratt  is  considered  to  have  finally  exploded 
the  distinction  between  a  bequest  of  the  use  of  a  chattel  and  a 
bequest  of  the  chattel  itself.  In  that  case  the  testator  bequeathed 
certain  chattels  to  his  wife  for  her  life,  and  after  her  death  to  Hyde, 
Parratt  being  appointed  executor.  A  bill  was  filed  by  Hyde  against 
Parratt  and  the  widow  praying  that  an  inventory  of  the  chattels 
should  be  taken  and  that  the  widow  should  give  security  for  their 
being  forthcoming  at  her  death.  The  Lord  Keeper  (Somers)  '  on 
the  strength  of  the  late  pi-ecedents  which,  following  the  civil. and 
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canon  laws^  had  consfcraed  the  ase  of  the  thing  and  not  the  thing 
itself  to  pass '  held  the  devise  over  to  be  good. 
Lewis  (Law  of  Perpetuity,  p.  96),  commenting  on  this  case,  says : 

'  Since  this  adjudication,  it  has  always  been  considered  perfectly 
settled  that  an  executory  gift  of  chattels  personal,  after  a  prior 
limitation  for  life,  is  equally  valid  with  a  similar  bequest  of  a  term 
of  years.  And  this,  too,  upon  the  same  ground  as  that  aasigned  in 
Hyde  v.  Parratt,  viz.,  that  a  gift  for  life  of  a  chattel  is  to  be  construed 
as  a  gift  of  the  usufruct  only.* 

With  all  respect  to  so  great  an  authority  it  is  submitted  that, 
although  stating  correctly  the  ground  of  the  decision,  he  has  drawn 
an  erroneous  conclusion.  If  the  first  gift  is  of  the  %i^ruci  only, 
there  is  an  immediate  gift  of  the  property  to  the  ulterior  legatee 
subject  to  the  usufruct  and  the  doctrine  of  the  executory  bequest 
does  not  apply. 

From  the  earlier  cases  in  Chancery  already  mentioned,  it  is 
apparent  that  the  Court  at  first  hesitates  between  the  doctrine  of 
a  trust  incumbent  on  the  person  or  persons  taking  a  life  interest, 
in  favour  of  the  ulterior  legatee,  and  the  dostrine  of  a  usufruct  in 
the  former.  Li  Freeman's  Cases  in  Chancery  (p.  137)  the  trust 
doctrine  is  clearly  adopted  : 

'  J.  S.  deviseth  £500  to  his  daughter,  and  if  she  die  before  thirty 
yeara  of  age  unmarried,  then  to  be  divided  between  three ;  she  does 
receive  the  monev,  and  dies  before  that  time.  And  resolved  that 
the  mone^  should  be  divided,  and  her  executor  chargeable,  as 
possessed  m  trust  for  the  devisees  in  remainder.' 

This  seems  to  have  been  the  ground  of  decision  also  in  the  cases 
of  Catchmay  v.  Niciolas  and  Shirley  v.  Ferrers^  although  they  are 
both  reconcilable  with  the  other  view.  But  in  Hyde  v.  Parratt  and 
the  later  cases,  the  ground  of  decision  clearly  changes  to  that  of  the 
usufruct  alone  being  in  the  person  entitled  for  life.  In  Bandall  v. 
Ru48ell  (1817)  3  Mer.  190,  Grant  M.R.  remarks,  '  A  gift  for  life  of 
a  chattel  is  now  construed  to  be  a  gift  of  the  usufruct  only.' 

This  doctrine,  involving  the  vesting  of  the  property  in  the 
ulterior  legatee,  has  considerable  support.  Thus,  in  Comyn's  Digest 
(5th  ed.  1822),  under  the  title  ^Estates  by  Devise'  we  have  the 
following: 

*  If  chattels  personal  are  devised  to  A  for  life,  and  if  he  hss  a  son, 
to  the  son  ;  if  A  has  no  son,  or  such  son  dies  without  issue,  to  B  for 
life,  and  then  to  C,  his  son  ;  A  has  no  son,  and  £  dies  in  the  life  of 
the  testator ;  lAe  inlerest  vests  in  C* 

In  Emits  V.  Walter  (3  Ch.  D.  211)  the  ulterior  interest  was  treated 
as  immediately  vesting. 
John  Brown  bequeathed  to  Maria  Evans  an  annuity  of  £50  for 


Cot  ipoS.]  Quasi-remainders  in  Chattels.  437 

her  life,  and  after  her  decease  to  her  children  equally  to  be  divided 
between  them  during  their  lives,  and  after  the  decease  of  the  survivor, 
to  go  to  his  nephew  E.  Walker  and  two  nieces  S.  B.  Walker  and 
E.  Walker  equiJly  between  them.  It  was  objected  unsuccessfully 
that  the  gift  to  the  nephews  and  nieces  was  void  for  remoteness. 
Malins  V.-C.  (at  p.  213)  is  reported  as  saying: 

*  There  is  no  objection  to  a  gift  to  unborn  children  for  life  and  then 
to  an  ascertained  person,  provided  the  vesting  is  not  postponed  . . . 
Property  may  be  given  by  will  or  secured  by  settlement  to  an 
unborn  person  for  life,  or  to  several  unborn  persons  successively 
for  life,  with  remainders  over,  provided  that  the  vesting  of  the 
remainders,  or  the  ascertainment  of  those  who  are  to  take  in 
remainder,  be  not  postponed  till  after  the  death  of  such  unborn 
person  or  persons.' 

This  is  the  view  taken  by  Professor  Gray,  and,  as  he  points  out, 
it  has  been  generally  adopted  by  the  American  Courts,  with  the 
exception  of  the  Couiis  of  North  Carolina.  It  is  also  supported  by 
Williams  in  the  passage  already  quoted.  It  is  not  clear  what  view 
of  the  matter  was  taken  by  Feame.  He  evidently  leant  towards 
the  doctrine  of  a  trust  binding  on  the  person  having  the  life  interest. 

'  In  such  cases,'  he  says,  '  if  the  first  taker  does  not  acquire  the 
whole  legal  interest,  upon  the  delivery  from  the  executors,  whei'e 
is  the  obstacle  to  considering  him  as  acquiring  only  a  ri^ht  to  the 
use  or  occupation,  according  to  the  limited  duration  of  his  interest 
therein ;  and  that  the  executor  should  retain  the  absolute  property 
in  trust  for  him  and  the  legatees  over ;  so  as  to  preserve  tne  right 
of  such  ulterior  legatees  to  the  possession  when  their  interests  are 
to  commence  ?  Or  if  the  whole  legal  interest  be  acquired  from  the 
executors,  on  their  assent  to  the  possession  of  the  firat  taker  ;  why 
may  not  he  be  considered  as  taking  it  in  trust  for  the  ulterior 
legatees,  subject  to  his  own  anterior  beneficial  interest  therein? 
Either  of  these  constructions  would  clearl}'  warrant  the  interposi- 
tion of  the  Couii),  even  in  cases  where  the  disposition  was  immediate 
and  unattended  with  an  express  trust'  (Contingent  Remainders, 
p.  414). 

It  must  be  admitted,  on  the  other  hand,  that  the  balance  of 
authority  among  modem  text- writers  is  in  favour  of  the  doctrine 
which  regards  the  ulterior  interest  as  executory.  Thus  Jarman 
(Wills,  5th  ed.,  vol.  i,  p.  838)  says, '  No  remainder  can  be  limited  in 
real  and  personal  chattels ;  every  future  bequest  of  which,  therefore, 
whether  preceded  by  a  partial  gift  or  not,  is  in  its  nature  executory,' 
reproducing  the  substance  of  Butler's  note  in  Feame  (p.  401)  which 
he  cites  as  his  authority.  Preston  takes  the  same  view  and  is 
probably  responsible  for  the  currency  which  it  has  obtained.  He  says, 
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'On  all  future  interests  arising  from  dispositions  of  personal 
and  chattel-real  property,  it  is  observable  that  they  cannot,  under 
any  of  the  mooes  of  gift  which  have  been  mentioned,  give  a 
remainder  in  the  proper  sense  of  the  term.  They  give  interests 
which  are  in  the  nature  only  of  remainders.  Even  in  those 
instances  in  which  one  limitation  is  to  wait  for  effect,  till  the 
interest  which  passes  by  another  limitation  is  determined ;  as,  to 
A  for  life,  and  after  his  decease  to  ^ ;  ^  has  no  remainder  properly 
so  termed.  The  whole  estate  is  in  A^  till  his  interest  determines  by 
his  deatti'  (Abstracts  of  Title,  vol.  ii,  p.  144). 

Lewis,  in  the  passage  already  quoted,  takes  the  same  view. 

The  only  case,  however,  in  which  the  doctrine  of  the  executory 
bequest  has  been  adopted  by  the  Courts  with  reference  to  personal 
chattels  appears  to  be  that  of  Be  Tritton,€SB  parte  Singleton  (1889) 
6  Mor.  250.  In  that  case,  the  testator  gave  to  his  wife  '  the  right  of 
possession  and  enjoyment '  of  all  his  pictures  during  her  life  (if  she 
should  so  desire),  and,  subject  to  his  wife's  interest,  he  bequeathed 
all  his  said  pictures  to  his  son,  H.  J.  Tritton,  for  his  own  absolute 
use  and  benefit.  The  son,  during  the  widow's  life,  assigned  his 
interest  under  his  father's  will  and  subsequently  became  bankrupt. 
The  trustee  in  bankruptcy  claimed,  contending  that  the  assignment 
was  a  bill  of  sale  and  void  as  not  having  been  registered  under  the 
Bills  of  Sale  Acts.  Mr.  Justice  Wills  held  the  son's  interest  to  be 
executory,  and  not  within  the  Bills  of  Sale  Acts  as  being  a  chose  in 
action.    In  giving  judgment  he  said, 

'  It  seems  to  me  clear  upon  the  authorities  that  you  cannot  have 
life  estates  and  remainders  out  of  personal  chattels,  and  that  the 
interest  which  this  lady  took  is  definite  and  it  comes  first,  and 
entitles  her  to  the  enjoyment  and  possession  of  these  things — that 
is,  to  the  property  in  these  things  during  her  lifetime.  It  seems  to 
me  that  tne  mterest  of  the  son  was  an  executory  bequest,  which 
creates  no  present  or  vested  interest,  and  whidi,  if  the  mother 
survived  him,  would  never  come  into  operation.' 

According  to  the  report,  the  only  authorities  in  point  which 
appear  to  have  been  cited  by  counsel  were  the  passage  in  Jarman 
already  referred  to  and  Manning*^  case. 

As  Professor  Gray  suggests  (Rule  against  Perpetuities,  §  86  a)  the 
application  of  this  doctrine  to  personal  chattels  is  probably  due  to 
overlooking  the  distinction  between  chattels  real  and  chattels 
personal.  There  is  a  legal  presumption  that  a  life  estate  is  larger 
than  any  term  of  years,  but  there  is  no  legal  presumption  that  an 
interest  for  life  in  (say)  a  picture  will  last  longer  than  the  picture 
itself.  The  reason  given  by  Banks  C.  J.  for  allowing  future  interests 
in  heirlooms  '  by  the  continuance  of  .them '  is  equally  applicable  to 
all  personal  chattels  of  a  permanent  nature. 
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Moreover,  a  case  which  came  before  the  Courts  in  1883,  Re  Percy, 
Percy  v.  Percy  (24  Ch.  D.  616),  appears  directly  opposed  to  the 
application  of  the  doctrine  of  executory  bequests  to  personal  chattels. 
The  testator,  H.  J.  Percy,  bequeathed  £10,000  to  his  wife,  *  afterwards 
the  sum  to  go  to  the  understated  residuary  legatee,  Edward  Josceline/ 
It  was  held  that  the  testator  having  made  an  absolute  gift  to  his 
wife,  the  Court  could  not  give  effect  to  a  further  disposition  of  the 
legacy  over  to  another.  But  the  doctrine  in  question  is  based  on 
the  assumption  that  the  first  taker  acquires  the  absolute  property 
and  that  it  shifts  over  on  his  or  her  death ;  and,  if  it  is  to  be  accepted 
as  correct,  then,  in  cases  in  which  there  is  an  ulterior  disposition, 
it  can  make  no  possible  difference  whether  the  first  gift  is  absolute 
or  expressly  limited  to  the  first  taker  for  life. 

On  the  whole,  a  survey  of  the  cases  appears  to  lead  to  the  con- 
clusion that  the  doctrine  of  the  modem  textbooks  that  all  ulterior 
interests  in  personalty  are  executory  is  erroneous,  and  that  in  the 
case  of  a  gift  of  personal  chattels  to  A  for  life  and  then  to  ^,  in 
a  will  (and,  perhaps,  in  a  deed  also),  A  is  to  be  regarded  as 
a  usufructuary  and  the  property  vests  at  once  in  J?. 

David  T.  Oliver. 
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DOMICILE  IN  COUNTRIES  GRANTING  EXTERRITORIAL 
PRIVILEGES  TO  FOREIGNERS. 

CAN  a  person  acquire  a  domicile  in  a  place  where^  by  virtue  of 
capitulations,  treaties,  law,  or  usage,  he  enjoys  exemption 
from  the  operation  of  the  ordinary  local  laws?  In  its  broadest 
aspect  this  question  involves  a  consideration  of  the  domicile  of  diplo- 
matic agents  and  their  suites.  It  is  proposed,  however,  to  limit  the 
present  discussion  to  the  acquisition  of  domicile  in  countri(}s  such 
as  Turkey  and  China,  where  citizens  or  subjects  of  certain  states  are 
governed  by  their  own  national  law. 

The  power  to  acquire  a  domicile  in  such  countries  was  denied  by 
Mr.  Justice  Chitty  in  the  much-discussed  case  of  TootaVi  TrtiHiK 
A  contrary  view  is  taken  by  Judge  Wilfley  in  a  case  recently 
decided  by  the  United  States  Court  for  China'.  The  increasing 
number  of  persons  of  British  and  American  nationality  permanently 
residing  in  the  Orient  makes  the  question  one  of  considerable  prac- 
tical importance.  The  English  view,  it  is  submitted,  is  based  on 
erroneous  conceptions  of  domicile  and  exterritoriality.  It  is  sup- 
ported by  the  authority  of  a  single  case,  has  been  vigorously  attacked, 
and  may  yet  be  repudiated  by  Courts  not  bound  by  the  precedent 

In  the  case  of  TAe  Indian  Chiefs  Lord  Stowell  considered  the 
question  of  the  acquisition  of  a  commercial  domicile  in  the  East,  and 
held  that  the  national  character  of  a  person  engaged  in  trade  in  the 
Orient  under  the  protection  of  a  European  association  or  factory 
was  determined  by  the  character  of  the  association  or  fS&ctory.  The 
case  was  one  relating  to  enemy  character  as  determined  by  resi- 
dence and  protection,  and  did  not  involve  the  question  of  ordinary 
domicile.  Stress  was  laid  on  the  strong  presumption  against  the 
acquisition  of  a  domicile  in  non-Christian  and  barbarous  countries, 
but  there  is  nothing  in  the  language  of  Lord  Stowell  showing  that 
he  meant  to  exclude  altogether  the  possibility  of  the  acquisition  of 
such  a  domicile. 

During  the  rule  of  the  East  India  Company  in  India  the  English 
courts  were  fi*equently  called  upon  to  decide  whether  persons  of 

'  (1883)  as  Ch.  D.  53a  ;  11  Glnnet,  Jour,  de  dr.  int.  prir^  (1884),  85. 
*  In  r<  AUtn'n  WUX,    United  SUtei  Court  for  CbiiiA,  ShftDghai  Term,  Avgott  16, 
1^7.    Pamphlet.    (Not  officially  reported.) 
'  (x8oo)  3  0.  Rob.  Adm.  la.    Cp.  Tkt  Ztenotis  (tSoa)  4  G.  RoK  Adm«  355,  note  b. 
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British  nationality  in  the  service  of  the  Company  could  acquire 
a  domicile  in  India.  As  early  as  1790  it  was  determined^  that 
a  person  whose  domicile  of  origin  was  Scotland,  and  who  had  been 
an  officer  in  the  army  of  the  Company,  might  be  considered  as 
having  obtained  an  Indian,  or,  as  it  was  termed,  an  Anglo-Indian 
domicile.  This  Anglo-Indian  domicile  continued  even  while  the 
person  was  in  his  domicile  of  origin  on  leave,  because  he  remained 
subject  to  the  orders  of  the  Company,  and  might  be  called  upon  to 
return  to  India  '.  The  cases  admit  that  a  person  though  remaining 
in  the  service  of  the  Company  mighty  by  returning  to  England  or 
Scotland  on  leave,  regain  his  domicile  of  origin  \  But  such  a  person 
could  not  obtain  a  domicile  of  choice  in  a  foreign  country^  such 
domicile  being  inconsistent  with  his  duties  to  the  Company  \ 

The  doctrine  of  Anglo-Indian  domicile  was  extended  to  cases  of 
persons  not  in  the  service  of  the  Company  who  had  gone  to  India 
for  the  purpose  of  carrying  on  their  private  business,  Vice-Chancellor 
Eindersley  rightly  observing  that  there  was  no  distinction  between 
the  two  classes  of  cases  \  The  doctrine  was  held  not  to  apply  to  the 
case  of  persons  in  the  service  of  the  British  Crown  who  were  ordered 
to  India,  on  the  ground  that  their  residence  in  India  lacked  the 
permanency  that  characterized  service  in  the  East  India  Company  ^. 
The  distinction  appears  to  be  a  sound  one,  and,  if  correct,  supports 
the  contention  of  Sir  William  Battigan  ^  in  favour  of  an  Indian 
domicile  for  persons  in  the  present  East  Indian  Civil  Service. 

After  the  establishment  of  direct  British  rule  in  India,  the  cases 
on  Anglo-Indian  domicile  ceased  to  be  of  practical  importance, 
except  as  to  persons  who  had  obtained  such  a  domicile  prior  to  that 
time.  The  doctrine  has  been  declared  an  anomalous  one  ',  and  has 
been  sought  to  be  explained  by  the  peculiar  political  position  of  the 
East  India  Company.  Says  Turner  L.  J.  in  one  of  the  leading 
cases  ^: 

'  The  government  of  the  East  India  Company  was  in  a  high  degree, 
if  not  wholly,  a  separate  and  independent  government,  foreign  to  the 
government  of  this  country,  and  it  may  well  have  been  thought 
that  persons  who  had  covenanted  obligations  with  such  a  govern- 
ment for  services  abroad  could  not  reasonably  be  considered  to  have 

*  Bruce  v.  Sruee  (1790)  a  B.  &  P.  aap;  Forbes  v.  Forbes  (1854)  23  L.  J.  (Ch.)  724; 
Hepburn  v.  Skercing  (1861)  9  W.  R  764. 

*  itunroe  v.  Douglas  (i8ao)  5  Madd.  379  ;  OraigU  v.  Uwvn  (1843)  3  Curt.  435. 
'  Miorney-Qeneral  ▼.  Pottinger  (1861)  6  H.  &  N.  733. 

*  Hodgson  ▼.  de  Beauchesne  (1858)  la  Hoo.  P.  C.  285. 

'  AUomeg-Oensral  v.  FitsgrnOd  (1856)  a5  L.  J.  (Ch.)  743;  CoekreU  y.  CodarOl  (1856) 
2$  L,  J.  (Ch.)  730 ;  AUardice  v.  Onslow  (1864)  33  L.  J.  (Ch.)  434 ;  Commissioners  of 
Irdcmd  Binenue  y.  Gordon* s  Executors,  la  Seas.  Cas.  657. 

*  AUomey-Oeneral  y.  Napier  ( 1851)  6  Exch.  317. 
^  Priyate  International  Law,  p.  39. 

'  Cp.  Ex  parte  Cunningham  (1884)  13Q.B.  D.  418;  and  often. 

*  Jopp  y.  Wood  (1865)  34  I^  J*  (Ch.)  aia. 
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intended  to  retain  their  domicile  here.  They,  in  fact,  became  as 
much  estranged  from  this  country  as  if  they  had  become  the  servants 
of  a  foreign  goyemment.' 

The  statement  is  of  interest  in  that  it  admits  the  possibility  of 
the  acquisition  of  a  domicile  in  non-Christian  or  barbarous  States 
by  persons  in  the  government  service  of  such  States. 

In  their  results  the  cases  establishing  the  doctrine  of  Anglo- 
Indian  domicile  are  correct  There  is  no  valid  reason  why  a  person 
of  British  nationality  and  professing  the  Christian  religion,  whether 
in  the  service  of  the  East  India  Company  or  not,  should  not  have 
been  able  to  acquire  a  domicile  in  India.  By  the  acquisition  of 
such  domicile  he  became  subject  to  certain  provisions  of  the  terri* 
torial  law — no  less  territorial  because  it  provided  that  certain 
persons  should  be  governed  by  the  law  in  force  in  England.  It  has 
been  well  pointed  out  by  Mr.  Westlake  ^  that  if  a  Mohammedan 
subject  of  the  Ottoman  Empire  should  acquire  a  domicile  in  British 
India  at  the  present  time,  he  would  in  regard  to  certain  matters, 
e.g.  succession,  be  governed  by  Indian  law,  and  more  especially  by 
those  provisions  that  are  applicable  to  persons  of  his  religious  faith. 
Tet  it  would  not  be  seriously  contended  that  the  rules  of  Moham- 
medan law  applied  in  his  case  were  not  the  laws  of  the  territorial 
sovereign. 

In  Maltasa  v.  Mallaa  '  the  question  of  the  acquisition  of  a  domi- 
cile in  Turkey  is  discussed  by  Dr.  Lushington.  The  point  at 
issue  was  the  validity  of  a  will  of  a  British  subject  whose  domicile 
it  was  conceded  was  either  England  or  Turkey.  The  testator  was 
bom  at  Smyrna,  and,  with  the  exception  of  a  few  years  spent  in 
England  during  his  boyhood  for  purposes  of  education,  had  lived  at 
Smyrna  continuously  until  his  death.  For  a  number  of  years  he 
was  engaged  in  business  at  that  place.  It  was  urged  against  the 
validity  of  the  will  that  the  testator  had  acquired  a  Turkish  domi- 
cile, and  that  under  the  laws  of  Turkey  no  power  to  make  a  will 
existed.  Under  the  Treaty  of  the  Dardanelles  (1809)  it  was  pro- 
vided that  in  case  an  Englishman  should  die  within  the  Turkish 
dominions,  his  property  should  be  delivered  to  the  person  designated 
in  his  will ;  in  other  words,  the  power  to  make  a  will  was  expressly 
recognized  in  favour  of  all  British  subjects,  regardless  of  their  domi- 
cile. The  question  of  domicile  was  therefore  immaterial.  The 
learned  Judge  expressly  states : 

'  My  judgment  does  not  affect  the  question  of  domicile.  If  the 
deceased  was  in  a  le^al  sense  domiciled  in  Turkey,  and  if  the  law  of 
domicile  does  prevail,  the  law  of  Turkey  in  conformity  with  the 

*  Private  International  Law  (4th  ed.),  p.  320. 

'  (1844)  I  Rob.  Eccl.  67.    The  facts  are  stated  in  s.  c.  (1843)  3  Curt.  231. 
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treaty  saye  that  in  such  case  tbe  sacoeBsion  to  personal  estate  shall 
be  governed  by  the  British  law.  If  he  was  not  domiciled  in  Turkey, 
but  in  England,  then  the  law  of  England  prevails  j)roprio  vigore, 
I  give  no  opinion,  therefore,  whether  a  British  subject  can  or  can- 
not acquire  a  Turkish  domicile ;  but  this  I  must  say — I  think  that 
every  presumption  is  against  the  intention  of  British  Christian 
subjects  voluntarily  becoming  domiciled  in  the  dominions  of  the 
Porte/ 

In  In  re  Tootal's  TrusU  ^  the  court  was  asked  to  apply  the  doctrine 
of  Anglo-Indian  domicile  to  the  acquisition  of  a  domicile  in  China. 
The  question  to  be  determined  was  the  liability  of  the  estate  of 
Mr.  Tootal  to  pay  certain  legacy  duties,  and  this  depended  solely 
on  the  domicile  of  the  testator  at  the  time  of  his  death.  Mr.  Tootal's 
domicile  of  origin  was  England.  In  1862  he  went  to  reside  at 
Shanghai,  and,  with  the  exception  of  some  visits  to  England  in  1864 
and  1873  for  health  and  business,  he  continued  to  reside  at  Shanghai 
until  his  death,  which  occurred  in  1878.  During  his  residence  at 
Shanghai  he  was  engaged  in  extensive  business  operations  at  that 
place.  Evidence,  which  was  uncontradicted,  was  adduced  to  show 
that  for  some  years  before  his  death  he  had  determined  to  reside 
peimanently  at  Shanghai,  and  had  relinquished  all  intention  of 
returning  to  England.  In  his  will  he  described  himself  as  of 
Shanghai,  in  the  Empire  of  China.  Against  the  liability  of  the 
estate  to  pay  the  legacy  duties  it  was  urged  that  the  testator's 
domicile  was  not  Chinese,  but  that  under  certain  ti*eaties  between 
Her  Majesty  and  the  Emperor  of  China,  and  certain  statutes  and 
Orders  in  Council,  there  existed  at  Shanghai  an  organized  com- 
munity of  British  subjects,  independent  of  Chinese  law,  exempt 
from  Chinese  jurisdiction,  and  not  amenable  to  the  ordinary 
tribunals  of  this  country,  but  bound  together  by  law  which  is 
English  law,  and  that  by  residence  and  choice  the  testator  became 
a  member  of  this  community,  and  as  such  acquired  an  Anglo*Chinese 
domicile. 

Mr.  Justice  Chitty  admits  that  the  evidence  was  sufficient  for 
general  purposes  to  establish  the  animus  mane^idi.  Facts  ordinarily 
sufficing  to  show  the  acquisition  of  a  domicile  being  present,  it 
devolved  upon  the  Couit  to  determine  whether  there  were  any  cir- 
cumstances in  the  case  which  excluded  the  application  of  the  general 
rules  of  domicile.  The  Court  finds  the  distinction  in  the  fact  that 
the  community  of  which  Mr.  Tootal  became  a  member  was  not  the 
territorial  sovereign  at  Shanghai.  'There  is  no  authority,'  says 
Mr.  Justice  Chitty,  'that  I  am  aware  of  in  English  law  that  an 
individual  can  become  domiciled  as  a  member  of  a  community  which 

^  (1883)  33  Ch.  D.  532  ;  II  Clunet,  Joaxv  de  dr.  int.  priv^  (1884),  85, 
VOL.  XXIV.  G  g 
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is  not  the  commanity  poBsessing  the  supreme  or  soyeieign  territorial 
power.  •  .  The  soTereignty  over  the  soil  at  Shanghai  remaiiiB  vested 
in  the  Emperor  of  China,  with  this  exception,  that  he  has  by  treaty 
bound  himself  to  permit  British  subjects  to  reside  at  the  place  for 
the  purposes  of  commerce  only,  without  interference  on  his  part, 
and  to  permit  the  British  Crown  to  exercise  jurisdiction  there  over 
its  own  subjects/  The  learned  Judge  says  that  it  was  admitted  by 
counsel  that  the  testator's  domicile  was  not  Chinese,  and  that  this 
admission  was  rightly  made.  But  he  apparently  concedes  that  if 
the  strong  presumption  against  such  intention  be  overcome  a  domi- 
cile might  be  acquired  in  China.  He  rightly  observes  that  domicile 
is  a  relation  between  an  individual  and  a  particular  locality  or 
country,  not  a  relation  between  an  individual  and  a  particular 
society  or  a  particular  system  of  law  ^.  Here  lies  the  difficulty  in 
the  case.  Mr.  Tootal  acquired  a  domicile  in  China.  He  thereby 
became  subject  to  Chinese  law  as  fully  as  a  person  of  British  nation- 
ality becomes  subject  to  French  law  by  acquiring  a  domicile  in 
France.  More  particularly  he  became  subject  to  those  provisions 
of  the  Chinese  law  that  were  applicable  to  persons  of  British  nation- 
ality. It  is  quite  immaterial  that  the  Chinese  law  provides  that 
persons  of  British  nationality  shall  be  governed  by  the  rules  of  law 
prevailing  in  England,  or  by  such  laws  as  may  be  enacted  and  made 
applicable  to  them  by  the  English  authorities.  The  English  law  is 
operative  in  Shanghai  as  to  certain  persons  and  certain  transactions 
only  because  it  is  permitted  and  adopted  by  the  territorial  sovereign  \ 
We  must  admit  the  correctness  of  the  statement  made  by  the 
Court  that  if  an  American  citizen  residing  in  Shanghai  with  the  in- 
tention of  remaining  there  permanently,  but  not  intending  to  acquire 
a  Chinese  domicile,  should  attach  himself  to  the  British  community 
he  would  not  acquire  an  Anglo-Chinese  domicile.  The  only  domicile 
that  can  be  acquired  within  the  territorial  limits  of  China  is 
a  Chinese  domicile.  If  an  American  citizen  should  acquire  a 
domicile  in  China  he  would  thereby  submit  himself  to  those  pro- 
visions of  the  Chinese  law  that  are  applicable  to  persons  who  are 
citizens  of  the  United  States.  The  Court  relies  in  part  on  the 
authority  of  Maltan  v.  M(dta%9^  interpreting  that  case  as  holding 
that  Mr.  Maltass  died  domiciled  in  England.  It  has  been  shown 
that  the  question  of  domicile  was  not  necessary  to  the  decision 
in  that  case,  and  that  Dr.  Lushington  expressly  refused  to  decide 
this  point. 

^  BAl  y.  J:«nn«iy  (iS68)  L.  B.  i  H.  L.  (Sc)  307  ;  17<ftty  r.  Vdny  (1869)  L.  B.  i  H.  L. 
(Sc.)  441. 

*  This  principle  is  recognized  in  the  Act  of  Congress  (34  U.S.  St.-at-Large,  814) 
in  referance  to  the  jurisdiction  of  the  United  States  tribunals  in  China.  Op.  also 
5  Moor»,  International  Arbitrations,  5034. 
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In  Abd'ul'Memk  v.  Farra  ^  the  Privy  Council  in  an  appeal  firom 
the  Supreme  Consular  Court  of  Constantinople  '  held  that  the  powei* 
of  testacy  in  respect  of  movables  of  a  person  who  was  a  member  of 
the  Chaldean  Catholic  community,  having  a  Turkish  domicile  of 
origin  and  Turkish  nationality,  but  who  had  fixed  his  permanent 
residence  at  Cairo,  where  he  had  obtained  the  de  facto  status  of 
a  protected  British  subject,  was  governed  by  the  laws  of  Turkey. 
The  Court  rejected  the  view  that  the  testator's  selection  of  a  per- 
manent abode  in  Cairo  under  British  protection  gave  him  an  Anglo- 
£^[yptian  domicile. 

'  That  result/  says  Lord  Watson, '  would  doubtless  have  followed 
if  Cairo  had  been  a  British  possession  governed  by  English  law ; 
but  Cairo  is  in  no  sense  British  sou;  it  is  the  possession  of 
a  foreign  government,  and  subject  to  the  sovereignty  of  the  Forte. 
•  .  .  The  idea  of  a  domicile  independent  of  lo^dity^  and  arising 
simply  from  membership  of  a  privil^;ed  society  is  not  reconcilable 
witn  any  of  the  numerous  definitions  of  domicile.  .  .  .  The  law 
which  regulates  his  personal  status  must  be  that  of  the  governing 
power  in  whoso  dommions  he  resides.  .  .  .  There  is  neither  principle 
nor  authority  for  holding  that  there  is  such  a  thing  as  domicile 
arising  from  society  and  not  from  connexion  with  a  locality.' 

The  case  of  Tootati  Trusts  is  cited  as  an  authority  directly  in 
point.  It  is  to  be  noted  that  the  person  whose  domicile  was  involved 
retained  throughout  his  Turkish  nationality.  The  question  then 
arises  whether  by  transferring  his  residence  from  one  portion  of  the 
Ottoman  Empire  to  another  he  could  by  merely  inscribing  his  name 
on  the  British  consular  register  change  the  law  applicable  to  himself. 
If  under  Turkish  law  he  thereby  acquired  the  status  of  a  person  of 
British  nationality  then  his  testamentary  capacity  would  be 
governed  by  English  law,  and,  as  in  MalUui  v.  Maltass^  his  domicile 
would  be  immaterial.  The  only  domicile  that  can  be  acquired  in 
Cairo  is  an  Egyptian  domicile.  It  does  not  appear  that  if  he  had 
been  held  to  be  domiciled  in  Egypt,  as  distingtdshed  firom  domicile 
with  the  British  community  in  Egypt,  the  law  governing  his 
testamentary  capacity  would  have  differed  from  that  prevailing  at 
his  domicile  of  origin.  The  case  is  cited  with  approval  in  Abdallah 
V.  Rickards  ^,  where  the  point,  however,  was  not  involved. 

In  re  Attends  Will^  appeai-s  to  be  the  only  American  case  on  the 
subject.  The  testator  in  this  case  was  bom  in  the  State  of  Georgia, 
where  he  resided  until  he  was  twenty-four  years  of  age.  He  then 
moved  to  China,  where  he  lived  continuously  for  a  period  of  forty- 

1  (1888)  13  App.  Cas.  (P.  C.)  431. 

*  (1886)  19  Clunet,  Jour,  de  dr.  int.  privd  (189a),  758. 

*  (1888)  4  T.  L.  R  6.'a  (per  Chitty  J.). 

*  (1907)  U.S.  Court  for  China,  Shanghai  Term,  1907.    Pamphlet 
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seven  years,  until  his  death,  engaged  in  his  labours  as  a  missionary. 
His  family  was  reared  in  China,  and  his  estate^  consisting  solely  of 
personal  property,  was  accumulated  there.  He  died  at  Shanghai. 
He  had  often  expressed  his  intention  to  make  China  ^  his  permanent 
home,  but  he  retained  throughout  his  American  citizenship.  The 
question  before  the  Court  was  that  of  the  probate  of  the  will  of  this 
person.  The  will  was  good  under  the  common  law,  which  Congress 
has  made  applicable  to  cases  before  the  United  States  Court  for 
China.  It  did  not  appear  that  the  will  was  good  under  the  laws 
prevailing  at  the  testator's  domicile  of  origin.  In  the  view  that  the 
Court  takes  of  the  case  the  validity  of  the  will  depended  solely  on 
whether  Dr.  Allen  was  domiciled  in  Shanghai  at  the  time  of  his 
deaths 

Judge  Wilfley,  after  reviewing  the  treaties,  statutes,  and  orders 
relating  to  the  jurisdiction  of  England  and  the  United  States  in 
China,  concludes  that 

'  while  the  Emperor  of  China  exercises  nominal  sovereignty  over  all 
Chinese  territory,  including  that  occupied  b^  the  nationals  of  the 
United  States  and  Great  Britain,  yet  tne  jurisdiction  of  these  two 
countries  over  their  own  citizens  who  reside  in  China  is,  for  all 
practical  purposes,  as  full  and  complete  as  if  China  were  in  fact 
territory  belonging  to  these  nations.' 

He  quotes  with  approval  the  doctrines  laid  down  by  Sir  Francis 
Piggott  in  his  work  on  ^  Exterritoriality/  and  by  Mr.  Hall  in  his 
'  Foreign  Jurisdiction  of  the  British  Crown.'  Commenting  on  the 
case  of  TootaVs  Trusts^  he  says  : 

'  We  can  see  no  good  reason  for  holding  that  a  citizen  of  the 
United  States  cannot  be  domiciled  in  China  ^  Mr.  Justice  Chitty's 
decision  destroj^rs  in  their  application  to  China  all  the  definitions  of 
domicile  contamed  in  the  oooks.  It  ignores  both  of  the  essential 
elements  of  residence  and  intention.  The  British  Courts  were  correct 
when  they  stated  that  there  was  no  authority  for  holding  that  an 
individual  could  (not  ^)  become  domiciled  as  a  member  of  a  com- 
munity which  was  not  a  community  possessing  the  supreme  or 
sovereign  territorial  power.  This  fact  is  without  significance  when 
it  is  noted  that  the  Courts  were  consideiing  the  fmst  case  of  this 
character  which  had  ever  been  presented  for  judicial  determination* 
At  the  time  the  TootoTs  Trusts  case  came  up  for  consideration  the 
British  law  of  extraterritoriality  was  not  so  well  developed  as  it  is 
now,  and  the  subsequent  trend  of  events  has  given  it  a  different 

^  In  the  body  of  the  report  the  word  < China'  is  used.  The  syllabuB  Bubstitates 
the  word  '  Shanghai.' 

'  In  the  absence  of  proof  the  foreign  law  might  have  been  presumed  to  be  the 
same  as  that  of  the  forum.    Cp.  Minor,  Conflict  of  Laws,  (  ai4)  and  cases  cited. 

'  Mr.  Justice  Chitty  did  not  deny  that  an  Englishman  could  obtain  a  Chinese 
domicile. 

^  An  obvious  error. 
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meaning  from  what  it  had  at  the  time  the  decision  was  rendered. 
It  was  quite  natural  for  the  Courts  thirty  years  ago  to  announce  that 
the  immiscible  character  of  the  two  races,  and  the  radical  difference 
between  the  religions,  customs,  habits,  and  laws  of  peoples  of  the 
two  countries  raised  a  strong  presumption  against  a  British  subject 
becoming  domiciled  in  China.  At  that  time  it  was  doubtless  the 
fixed  purpose  of  the  majority  of  those  who  came  to  China  to  sojourn 
here  only  a  few  }rears,  and  Uien  to  return  to  the  country  from  which 
they  came.  This  is  not  the  case  at  present.  •  •  •  It  requires  a 
ffreater  stretch  of  the  imagination,  and  the  adoption  of  a  greater 
fiction  of  law,  to  hold  that  a  person  can  be  domiciled  in  a  country 
where  he  does  not  reside  and  nas  no  intention  of  residing  at  any 
future  time,  than  to  hold  that  a  citizen  of  a  foreign  state  can  acquire 
an  extraterritorial  domicile  in  a  community  which  is  not  the  com- 
munity possessing  the  territorial  power.  .  .  •  We  hold,  therefore, 
.  .  •  that  Dr.  Young  J.  Allen  .  .  .  acquired  an  extraterritorial 
domicile  in  China ;  consequently  this  Court  in  the  administration  of 
his  estate  will  be  guided  by  the  law  which  Congress  has  extended 
to  Americans  in  C^ina,  winch  is  the  common  law.' 

The  result  of  the  case  is  correct.  But  the  reasons  supporting  it 
are  not  very  clearly  stated;  there  is  a  tendency  to  confuse  the 
question  as  to  the  amount  of  evidence  necessary  to  overcome  the 
presumption  against  the  acquisition  of  a  domicile  in  China  with 
the  question  of  the  legal  possibility  of  acquiring  such  a  domicile 
under  any  circumstances.  The  choice  of  the  words  '  extraterritorial 
domicile '  is  unfortunate  in  that  it  is  likely  to  convey  the  idea  of 
exemption  from  the  laws  of  the  territorial  sovereign. 

Most  of  the  writers  of  textbooks  on  private  international  law 
confine  themselves  to  a  statement  of  the  doctrine  announced  in  the 
case  of  ToolaFi  Trusts,  Mr.  Hall  ^  says  that  the  doctrine  of  Anglo- 
Oriental  domicile  has  its  reasonable  place  in  English  law,  and 
suggests  its  adoption  by  an  Order  in  Council.  Mr.  Westlake  was 
the  first  to  examine  the  question  critically,  and  to  present  in  a  dear 
and  adequate  manner  the  principles  of  law  involved  \  Sir  Francis 
Piggott  ^  believes  that  the  doctrine  laid  down  by  the  English  Courts 
demands  reconsideration.  He  makes  an  accurate  statement  of  the 
principles  underlying  the  question  when  he  says  that  'the  law 
which  regulates  a  man's  personal  status  must  be  that  of  the 
governing  power  in  whose  dominions  his  intention  is  permanently 
to  reside,  or  must  be  so  recognized  and  established  by  that  governing 
power  as  to  be  in  fact  the  law  of  the  land.' 

To  sum  up.    The  acquisition  of  a  domicile  in  a  country  granting 

*  Foreign  Jurisdiction  of  the  British  Crown,  pp.  184-6. 

•  *  Domicile  at  a  Chinese  Treaty  Port,'  in  9  Law  Magazine  and  RoTiew  (4th  ser.), 
pp.  563-83.    See  also  his  Priyate  International  Law  (4th  ed.)»  pp.  311-aa. 

'  Exterritoriality;  pp.  328  et  seq. 
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exterritorial  privileges  is  goyemed  by  the  same  principles  of  law  as 
the  acquisition  of  a  domicile  in  other  countries.  Where  the 
requisite  factum  and  animu9  are  shown  to  exist  there  is  no  valid 
reason  why  an  Englishman  or  an  American  should  not  be  held  to 
acquire  a  domicile  in  China.  In  respect  of  all  matters  which  private 
international  law  refers  to  the  law  of  the  domicile  he  would  be 
governed  by  the  Chinese  law,  the  law  of  the  territorial  sovereign. 
The  law  to  which  he  would  be  subject  would  be  none  the  less  the 
law  of  China  because  it  provides  that  persons  of  British  and 
American  nationality  shall  be  governed  by  such  laws  as  their 
respective  countries  may  enact  to  govern  their  nationals  in  China. 
The  legislative  power  of  China  extends  to  all  persons  and  things 
within  the  territorial  limits  of  the  Empire ;  the  British  Parliament 
in  legislating  for  British  nationals  in  China  acts  merely  under 
a  delegation  of  authority.  Such  laws  are  operative  within  the 
territory  of  China  only  because  .China  recognizes  them  as  part  of 
the  law  of  the  land.  The  Chinese  law  subjects  certain  persons 
owing  allegiance  to  a  foreign  government  to  rules  of  law  which  may 
differ  from  those  that  are  applied  to  persons  of  Chinese  nationality, 
just  as  the  common  law  subjects  certain  transactions  having  their 
origin  in  foreign  countries  to  rules  of  law  which  may  differ  from 
those  that  are  applied  to  transactions  taking  place  in  the  forum. 
Nor  is  the  principle  affected  by  the  circumstance  that  this  law  is 
administered  by  officials  appointed  by  a  foreign  government 

It  follows  from  these  principles  that  if  the  so-called  exterritorial 
privileges  are  withdrawn  by  the  temtorial  sovereign,  even  in 
violation  of  treaties,  the  domicile  acquired  in  such  country  would 
continue,  the  persons  remaining  subject  to  such  rules  of  law  as  the 
state  of  their  domicile  makes  applicable  to  them.  It  follows  further 
that  a  change  in  the  nationality  of  a  person  domiciled  in  a  country 
granting  exterritorial  privileges  may  involve  a  considerable  change 
in  the  applicatory  law  goveining  matters  subject  to  the  law  of 
domicile. 

This  view,  it  is  submitted,  preserves  intact  the  theory  that 
domicile  is  a  legal  relation  between  an  individual  and  a  particular 
country,  and  involves  a  certain  submission  to  the  laws  of  such 
country  as  the  laws  of  the  territorial  sovereign.  It  upholds  the 
doctrine  that  each  state  is  supreme  over  all  persons  and  things 
within  the  territorial  boundaries.  It  does  away  with  tin  anomaly 
in  the  law  of  domicile,  and  enables  the  courts  to  recognize  the 
legal  existence  of  a  domicile  where  the  facts  and  intent  ordinarily 
requisite  are  present. 

Chables  Henrt  Huberich. 

Stanford  University^  California. 
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VI.    Lord  8towtlP%  DeciitioM. 

THE  great  war  began  as  far  as  England  was  concerned  in  1793. 
It  was  more  prolific  than  all  its  predecessors  in  raising  questions 
of  International  Law,  and  it  found  in  this  country  a  man  able  and 
willing  to  seize  to  their  fullest  extent  the  opportunities  granted  to 
him.  Sir  William  Scott — afterwards  Lord  Stowell — was  appointed 
to  preside  at  the  Cockpit  towards  the  end  of  the  year  1 798,  and  in 
the  space  of  the  next  half-dozen  years  or  so  made  the  most  charac- 
teristic and  the  most  enduring  contribution  to  the  science  of  the 
law  of  nations  that  any  Englishman  has  ever  accomplished.  As  we 
have  already  seen,  the  writings  of  statesmen  and  a  few  judicial 
decisions  had  laid  down  the  leading  principles  upon  which  Qi-eat 
Britain  acted  with  regard  to  contraband  of  war  and  kindred  subjects. 
But  to  the  English  mind  the  subject-matter  of  no  papers  of  state, 
however  important,  and  the  opinions  of  no  jurist,  however  eminent, 
could  ever  be  elevated  to  the  dignity  of  legal  rules  unless  they  had 
been  adopted  by  the  courts  in  the  form  of  judicial  decisions.  There 
were  existing  a  certain  number  of  cases,  but  except  in  rare  instances 
they  gave  no  reasons.  Lord  Stowell  brought  to  the  task  before 
him  exceptional  qualifications  in  an  extensive  knowledge  of  the 
writings  of  European  publicists,  and  an  intimate  acquaintance  with 
commercial  affairs.  Added  to  these  were  a  power  of  exposition^ 
clear,  dignified,  and  definite,  a  thorough  grasp  of  the  principles 
underlying  the  rules  of  International  Law,  and  a  complete  realization 
of  the  magnificent  opportunity  afforded  to  him. 

VII.    Tie  Catalogue  of  Contraband. 

It  will  be  convenient,  in  the  first  place,  to  consider  the  catalogue 
of  contraband  articles  so  far  as  they  have  been  the  subjects  of 
judicial  decision,  and  afterwards  to  consider  certain  of  the  more 
important  principles  laid  down  in  Lord  Stowell's  decisions. 

The  following  table  presents  a  view  of  the  cases  on  contraband 
from  this  point  of  view.  It  is  perhaps  needless  to  observe  that 
such  things  as  arms  and  munitions  of  war  are  not  included  in  the 
list  for  the  simple  reason  that  their  contraband  character  has  never 
been  in  doubt. 
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A.   Abticles  held  to  bk  Absolute  Comtbaband. 

Pitch  and  Tar.— The  Med  Gvd$  ffielpe,  1745,  x  R.  P.  C.  i. 

The  Sarah  Chrittina,  1799,  i  R.  P.  C.  125, 

The  Maria  (No.  i),  1799,  i  R.  P.  C.  152.  'Tar,  pitch,  and  hemp 
destined  for  a  hostile  port  are  contraband,  unless  they  are  the  pro^ 
duco  of  the  shipper's  own  countr}%  but  in  such  case  they  are  subject 
to  pre-emption/ 

The  Twee  Juffrowen^  1802,  i  R.  P.  C.  384.  '  I  take  it  to  be  the  estab- 
lished doctrine  of  this  Court  that  pitch  and  tar  are  uniyersally 
contraband  unless  protected  by  treaty,  or  unless  it  is  shown  that 
they  are  the  produce  of  the  country  from  which  they  are  exported, 
in  which  latter  case  they  are  considered  on  the  more  modern  and 
lenient  application  of  the  rule  as  subject  to  pre-emption  only/ 
Saltpetre.— The  Jeeue,  1756,  i  R.P.  C.  6. 

Masts. — The  Stac^t  Fmbdm,  1798,  i  R.  P.  C.  37.  Non-contraband  goods 
part  of  the  same  cargo  and  the  property  of  the  eame  owner^  were 
also  condemned. 

The  CharlotU  (No  2),  1804,  i  R.  P.  C.  490. 
Hemp. — The  Maria  (No.  i),  supra. 

The  Ringende  Jacob,  1798,  i  R.  P.  C.  6o.  This  was  decided  under 
the  Danish  treaty  of  1780,  but  the  judgment  declares  hemp  to  be 
contraband  apart  from  treaty. 

The  Apollo  (So.  i),  1802,  i  R.  P.  C.  368.  'Hemp  is  certainly  liable 
to  be  considered  as  generally  contraband.'  In  this  particular  case 
the  cargo  was  restored  as  the  produce  of  a  neutral  country  which 
had  exported  it,  although  on  board  the  ship  of  another  neutral 
country. 
Sail-cloth.— The  ^'eptunus  (No.  3),  1800,  i  R.  P.  C.  264.  *That  is  univer- 
sally contraband,  even  on  a  destination  to  ports  of  mere  mercantile 
nayal  equipment/ 


B.    Articles  held  to  be  Conditional  Contraband. 

Salt— The  Jonge  Tobias,  1747,  x  R.  P.  C.  3. 

Butter,  Tallow.— The  Young  Andreas,  1747,  i  R.P.C.  3. 
The  ^'e2}tunui  (No.  3),  1800,  i  R.P.C.  264. 

Masts.— The  Vryheid  (No.  i),  1778,  i,  R.  P.  C.  13.  *  A  Dutch  ship  bound 
for  Rochfort  with  a  cargo  of  masts  for  the  French  Government  was 
captured.  The  Court  ordered  the  cargo  to  be  sold  for  the  use  of 
His  Majesty,  all  freight  expenses  and  charges  to  be  paid  by  His 
Majesty.' 
This  case  appears  to  be  in  conflict  with  the  Staadt  Embden  and  the 
Charlotte  (No.  2).  The  decision  was  influenced  to  a  certain  extent 
by  the  Anglo-Dutch  treaty  of  1674. 
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Cheeses. — The  J(mge  Margaretha^  i799>  '  ^'^^  ^-  ^^^»    "^^^  leading  cases 
on  conditional  contraband. 
The Zelden  Hust,  1805,  i  R.  P.  C.  532. 
Wines.— The  Edward,  1801,  i  R.  P.C.  350. 
Resin.— The  ^^a8tra  Signara  de  Begona,  1804,  i  R.  P.  C.  433. 
Brimstone. — The  Carpenter,  1810,  i  R.P.  C.  433  n. 

C.   Articles  held  to  be  Non-Contraband. 

Coals. — The  Young  Andreas,  1747,  i  R.P.C.  3. 
Oil,  Lemons.— The  St.  Jacob,  1759,  i  R.  P.  C.  6. 


VIII.    Food'Sivffs. 

The  Great  Wax  opened  with  an  altogether  unjustifiable  attempt  on 
the  part  of  Great  Britain  to  classify  as  contraband  all  food-stuffs 
going  into  France  at  all,  quite  irrespective  of  the  question  whether 
they  were  intended  for  any  military  purpose  or  were  attempting  to 
enter  a  blockaded  port.  The  Orders  in  Council  of  June  8,  1793, 
instructed  British  cruisers  on  this  point : 

*  To  detain  all  vessels  laden  with  com,  flour,  or  meal,  bound  to  any 
port  in  France,  or  any  port  occupied  by  the  armies  of  France,  and 
to  send  them  into  a  British  port  in  order  to  subject  the  cargoes  to 
the  right  of  pre-emption.' 

It  was  argued  in  support  of  these  instructions  that  the  extra- 
ordinary character  of  the  war  authorized  a  deviation  from  the 
ordinary  maxims  of  international  law,  that  it  was  universally 
recognized  that  provisions  might  become  contraband  when  there 
were  hopes  of  reducing  the  enemy  by  famine,  that  they  might  still 
more  justly  be  so  regarded  when  the  distress  of  the  enemy  was 
occasioned  by  the  unprecedented  measures  (i  e.  the  levSe  en  masse) 
he  had  adopted  to  carry  on  a  war,  of  a  character  equally  unprece- 
dented and  which  menaced  the  safety  of  the  whole  civilized  world  ^. 
The  instructions  may  be  explained  but  hardly  justified  by  the  state 
of  public  opinion  at  the  time,  by  the  reports  of  the  famished  con- 
dition of  the  Parisian  populace  (so  vividly  described  by  Carlyle), 
by  the  natural  repugnance  of  order-loving  Britons  to  the  excesses 
of  the  Terror,  by  the  feelings  of  horror  generated  by  the  execution  of 
the  French  king,  and  by  the  burning  desire  to  check  the  spread 
of  revolutionary  principles  immediately  and  decisively. 

The  neutral  nations,  Denmark,  Sweden,  and  the  United  States, 
whose  trade  was  grievously  affected  by  the  Orders  in  Council, 

*  Wheafcon,  op.  cit.,  p.  375. 
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brought  a  battery  of  unanswerable  argumento  to  bear  upon  tbenu 
'It  would  follow  that  a  belligerent  might  at  any  time  prevent, 
without  a  Biege  or  blockade,  all  trade  whatsoever  with  its  enemy ; 
since  there  is  at  all  times  reason  to  believe  that  a  nation,  having 
little  or  no  shipping  of  its  own,  might  be  so  materially  distressed 
by  preventing  all  other  nations  from  trading  with  it  that  such  pre- 
vention might  be  a  powerful  instrument  in  bringing  it  to  terms. 
The  principle  is  so.  wide  in  its  nature  that  it  is,  in  this  respect, 
incapable  of  any  boundary.  There  is  no  solid  distinction,  in 
this  view  of  the  principle,  between  provisions  and  a  thousand 
other  articles.  Men  must  be  clothed  as  well  as  fed  ;  and  even  the 
privation  of  the  conveniences  of  life  is  severely  felt  by  those  to 
whom  habit  has  rendered  them  necessary.  A  nation  in  proportion 
as  it  can  be  debarred  its  accustomed  commercial  intercourse  with 
other  states  must  be  enfeebled  and  impoverished ;  and  if  it  is 
allowable  to  a  belligerent  to  violate  the  freedom  of  neutral  commerce 
in  respect  of  any  one  article  not  contraband  in  $e^  upon  the  expecta- 
tion of  annoying  the  enemy,  or  bringing  him  to  terms  by  a  seizure 
of  that  article,  and  preventing  its  reaching  his  ports,  why  not,  upon 
the  same  expectation  of  annoyance,  cut  off,  as  far  as  possible,  by 
captures  all  communication  with  the  enemy,  and  thus  strike  at  once 
effectually  at  his  power  and  resources  ^  ? ' 

The  British  Government  ultimately  gave  way,  the  Orders  were 
revoked,  and  a  commission  awarded  full  compensation  to  the  owners 
of  vessels  and  cargoes  seized  under  them. 

It  is  pleasing  to  turn  from  this  to  the  leading  case — the  Jonge 
ilargareihay  i  R.P.  C.  loo — in  which  Lord  Stowell  dealt  with  the 
vexed  question  of  the  contraband  character  of  food-stuffs  and  inci- 
dentally with  the  general  principles  of  conditional  contraband.  The 
question  of  fact  was  of  the  simplest  character — 'Is  this  a  legal 
transaction  in  a  neutral,  being  the  transaction  of  a  Papenberg  ship 
carrying  Dutch  cheeses  from  Amsterdam  to  Brest  or  Morlaix  (it  is 
said),  but  certainly  to  Brest?'  The  judgment  then  considers  the 
condition  of  Brest  and  points  out  'what  was  notorious  to  all  Europe 
at  this  time,  that  there  was  in  that  port  a  considerable  French 
fleet  in  a  state  of  preparation  for  sallying  forth  on  a  hostile  expedi- 
tion, its  motions  at  that  time  watched  with  great  anxiety  by 
a  British  fleet  which  lay  off  the  harbour  for  the  purpose  of  defeating 
its  designs.  Is  the  carriage  of  such  a  supply,  to  such  a  place,  and 
on  such  an  occasion,  a  traffic  so  purely  neutral  as  to  subject  the 
neutral  trader  to  no  inconvenience  ? ' 

Then  Lord  Stowell  deals  with  the  contraband  character  of  food- 
stuffs. '  If  it  could  be  laid  down  as  a  general  position  in  the  manner 
*  Wheaton,  op.  cit,  pp.  383-4. 
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in  which  it  has  been  ai^ued,  that  cheese  being  a  provision  is  univer- 
saUy  contraband,  the  question  would  be  readily  answered ;  but  the 
Court  lays  down  no  such  position.'  Several  Euglish  precedents 
and  the  views  of  Wolf  and  Vattel  are  considered,  and  the  conclusion 
is  reached :  '  I  take  the  modem  established  rule  to  be  this — that 
.  generally  (provbions)  are  not  contraband,  but  may  become  so  under 
circumstances  arising  out  of  the  particular  situation  of  the  war  or 
the  condition  of  the  parties  engaged  in  it.' 

In  the  case  of  food-stuffs  and  of  all  articles  ancipUh  mf($  there  are 
three  sets  of  extenuating  circumstances  which  may  suffice  to  exclude 
them  from  the  category  of  contraband  altogether.    These  are : 

1.  When  they  are  the  product  of  the  country  which  exports 
them. 

2.  When  the  articles  are  in  their  native  and  unmanufactured 
state. 

3.  When  the  articles  are  intended  for  the  ordinary  use  of  life,  or 
even  for  the  use  of  mercantile  ships,  as  contrasted  with  a  destination 
to  military  use. 

Of  these  the  last  is  the  most  important  '  Of  the  matter  of  fact 
on  which  the  distinction  is  to  be  applied,  the  nature  and  quality  of 
the  port  to  which  the  aiiicles  were  going  is  not  an  irrational  test. 
If  the  port  is  a  general  commercial  port  it  shall  be  understood  that 
the  articles  were  going  for  civil  use,  although  occasionally  a  frigate 
or  other  ships  of  war  may  be  constructed  in  that  port.  Contra^  if  the 
great  predominant  character  of  a  port  be  that  of  a  port  of  naval 
military  equipment,  it  shall  be  intended  that  the  articles  were  going 
for  military  use,  although  merchant  ships  resort  to  the  same  place, 
and  although  it  is  possible  that  the  articles  might  have  been  applied 
to  civil  consumption ;  for  it  being  impossible  to  ascertain  the  final 
use  of  an  article  andpitU  usus,  it  is  not  an  injurious  rule  which 
deduces  both  ways  the  final  use  from  the  immediate  destination ; 
and  the  presumption  of  a  hostile  use,  founded  on  its  destination  to 
a  military  port,  is  very  much  inflamed  if  at  the  time  when  the 
articles  were  going  a  considerable  armament  was  notoriously  pre- 
paring, to  which  a  supply  of  those  articles  would  be  eminently 
useful  ^.' 

There  is  small  wonder  that  this  decision  is  the  leading  case  on  the 
subject.  There  really  appears  to  be  little  more  to  be  said,  and  from 
that  time  to  the  recent  Kusso-Japanese  war  every  fallacy  that  has 
arisen  upon  this  point  can  be  disposed  of  by  the  principles  laid 
down  in  this  famous  judgment.  When  Russia  issued  a  declara- 
tion including  food  in  the  category  of  absolute  contraband,  Lord 

*  I  R  P.  c.  103. 
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Lansdowne  aad  Mr.  Balfour  adopted  the  reasoning  of  Lord  Stowell 
without  qualification  \ 

IX.    TAe  Right  cf  Search. 

Of  all  the  cases  that  came  before  Lord  Stowell  the  most  important 
from  the  point  of  view  of  the  judgment  itself,  of  the  controversies 
to  which  it  gave  rise,  and  of  the  results  that  followed  it,  was  the 
case  of  the  Swedish  convoy.  The  Maria  (No.  i),  i  R.  P.  C.  152  ; 
I  C.  Rob.  340.  Denmark  was  the  only  one  of  the  northern 
powers  that  had  consistently  abided  by  the  principles  of  the  first 
Armed  Neutrality!  but  to  these  principles  a  new  one  was  now  added 
in  the  shape  of  an  old  pretension— once  or  twice  advocated  by  those 
powers  and  the  Dutch,  but  always  repudiated  by  the  strong  mari- 
time states,  viz.  that  the  declaration  of  the  officer  commanding 
a  ship  of  war  having  merchant  vessels  under  convoy  should  be 
accepted  as  conclusive  evidence  of  the  character  of  those  caigoes, 
and  should  abrogate  the  right  of  search.  The  convoys  of  the  neutral 
states  were  increased,  the  officers  were  given  instructions  to  reust 
the  searching  of  their  convoys,  and  so  the  matter  at  once  came  to 
a  head.  In  January,  1798,  a  fleet  of  Swedish  merchantmen  sailing 
under  convoy  of  a  frigate  was  stopped  by  a  small  squadron  under 
Commodore  Lawford  in  the  Channel.  The  frigate  made  a  show  of 
resistance,  but  the  British  obtained  possession  of  the  greater  part 
of  the  fleet  during  the  night,  and  ultimately  the  frigate  yielded  to 
superior  force  without  fighting  an  action.  The  merchanhnen  with 
their  cargoes  of  tar,  pitch,  hemp,  deals,  and  iron  were  brought  in 
for  adjudication,  the  case  was  argued  at  much  length  in  December, 
1798,  adjourned  for  further  information,  re-argued,  and  judgment 
given  on  June  11,  1799. 

Lord  Stowell,  after  referring  to  the  importance  of  the  case,  uttered 
some  memorable  words  as  to  the  principles  upon  which  the  judge 
of  a  Prize  Court  ought  to  act : 

'  In  forming  that  judgment,  I  trust  that  it  has  not  escaped  my 
anxious  recollection  for  one  moment  what  it  is  that  Uie  duty  of  my 
station  calls  for  from  me — namely,  to  consider  myself  as  stationed 
here,  not  to  deliver  occasional  and  shifting  opinions  to  serve  present 
purposes  of  particular  national  interest,  but  to  administer  with 
mdifierence  that  justice  which  the  law  of  nations  holds  out  without 
distinction  to  independent  states,  some  happening  to  be  neutral 
and  some  to  be  belligerent.  The  seat  of  judicial  authority  is,  indeed, 
locally  here,  in  the  belligerent  countrpr,  according  to  the  Known  law 
and  practice  of  nations,  but  the  law  itself  has  no  locality.  It  is  the 
duty  of  the  person  who  sits  here  to  determine  this  question  exactly 

^  Smith  and  Sibley's  Interzuitional  Law  as  interpreted  during  the  Russo-Japaneae 
War,  p.  J  26. 
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as  he  would  determine  the  same  question  if  sitting  at  Stockholm ; 
to  assert  no  pretensions  on  the  part  of  Great  Sritain  which  he 
would  not  allow  to  Sweden  in  the  same  circumstances,  and  to 
impose  no  duties  on  Sweden,  as  a  neutral  country,  which  he  would 
not  admit  to  belong  to  Great  Britain  in  the  same  character.  If, 
therefore,  I  mistake  the  law  in  this  matter,  I  mistake  that  which 
I  consider,  and  which  I  mean  should  be  considered^  as  the  univei'sal 
law  upon  the  question — a  question  remrding  one  of  the  most 
important  rights  of  belligerent  nations  relatively  to  neutrals  ^/ 

Then,  after  a  statement  of  the  facts,  he  proceeds  to  state  a  few  prin- 
ciples of  the  law  of  nations  which  he  takes  to  be  incontrovei-tible : — 

'  First,  that  the  right  of  visiting  and  searching  merchant  ships 
upon  the  high  seas,  whatever  be  the  ships,  whatever  be  the  cargoes, 
wnatever  be  the  destinations,  is  an  incontestable  right  of  the  law- 
fully commissioned  cruisers  of  a  belligerent  nation.  I  say^  be  the 
ships,  the  cargoes,  and  the  destinations  what  they  may  because,  till 
they  are  visited  and  seai'ched,  it  does  not  appear  what  the  ships,  or 
the  cai^goes,  or  the  destinations  are ;  and  it  is  for  the  purpose  of 
ascertaming  these  points  that  the  necessitjr  of  this  right  01  visitation 
and  seai'ch  exists.  This  right  is  so  clear  in  principle  that  no  man 
can  deny  it  who  admits  the  legality  of  maritime  capture ;  because 
if  you  are  not  at  liberty  to  ascertain  by  sufficient  inquiry  whether 
there  is  property  that  can  legally  be  captured  it  is  impossible  to 
capture.  Even  those  who  contend  for  the  inadmissible  rule,  that 
free  ship^  make  free  ffoods,  must  admit  the  exercise  of  this  right  at 
least  for  the  purpose  of  ascertaining  whether  the  ships  are  free  ships 
or  not.  The  right  is  equally  clear  in  practice,  for  practice  is  uniform 
and  universal  upon  the  subject.  The  many  European  treaties 
which  refer  to  this  right  refer  to  it  as  pre-existing,  and  merely 
regulate  the  exercise  of  it.  All  writers  upon  the  law  of  nations 
unanimously  acknowledge  it,  without  the  exception  even  of  Hubner 
himself,  the  great  champion  of  neutral  privileges.  In  short,  no  man 
in  the  least  degree  conversant  in  subjects  of  this  kind  has  ever,  that 
I  know  of,  breathed  a  doubt  upon  it.  The  right  must  unquestion- 
ably be  exei-cised  with  as  little  of  personal  harshness  and  vexation 
in  the  mode  as  possible ;  but  soften  it  as  much  as  you  can,  it  is  still 
a  ri^ht  of  force^  though  of  lawful  force — something  in  the  nature  of 
civil  process  where  force  is  employed,  but  a  lawful  force  which  can- 
not lawfully  be  resisted.  For  it  is  a  wild  conceit  that  wherever 
force  is  used  it  may  be  forcibly  resisted ;  a  lawAil  force  cannot 
lawfully  be  resisted.  The  only  case  where  it  can  be  so  in  matters 
of  this  nature  is  in  the  state  of  war  and  conflict  between  two  coun- 
tries, where  one  party  has  a  perfect  right  to  attack  by  force  and  the 
other  has  an  equally  perfect  right  U>  repel  by  force.  But  in  the 
relative  situation  of  two  countries  at  peace  wii£  each  other  no  such 
conflicting  rights  can  possibly  coexist. 

'Secondly,  that  the  authority  of  the  sovereign  of  the  neutral 

M  R.  p.  c.  153. 
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country  being  interposed  in  any  manner  of  mere  force  cannot  legally 
vary  the  rights  of  a  lawfully  commissioned  belligerent  cruiser. 

*  The  only  security  known  to  the  laws  of  nations  upon  this  subject, 
independent  of  all  special  covenant,  is  the  right  of  personal  visita- 
tion and  search,  to  be  exercised  by  those  who  have  the  interest  in 
making  it/ 

It  was  true  that  ^  modem  fancy,  under  the  various  denominations 
of  philosophy  and  philanthropy,"  had  thrown  certain  *  loose  doctrines' 
upon  the  world,  viz.  that  the  certificate  of  the  convoying  officer 
ought  to  be  accepted  as  conclusive  evidence  of  the  character  of  the 
convoyed  cargoes.  The  system  of  which  such  doctrines  are  elements 
must,  to  be  consistent,  advocate 

*  the  entire  abolition  of  capture  in  war,  that  is,  in  other  words,  to 
change  the  nature  of  hostility  as  it  has  ever  existed  amongst  mankind, 
and  to  introduce  a  state  of  things  not  yet  seen  in  the  world,  that  of 
a  military  war  and  a  commercial  peace.  If  it  were  fit  that  such 
a  state  should  be  introduced,  it  is  at  least  necessary  that  it  should 
be  introduced  in  an  avowed  and  intelligible  manner/ 

'  Thirdly,  that  the  penalty  for  the  violent  contravention  of  this 
right  is  the  confiscation  of  the  property  so  withheld  from  visitation 
and  search/  After  an  examination  of  authorities,  the  judge  con* 
dudes  on  this  head : 

'  But  I  stand  with  confidence  upon  all  fair  principles  of  reason — 
upon  the  distinct  authority  of  Vattel ;  upon  the  institutes  of  other 
great  maritime  countries,  as  well  as  those  of  our  own  country — 
when  I  venture  to  lay  it  down,  that  bv  the  law  of  nations,  as  now 
understood,  a  deliberate  and  continuea  resistance  to  search  on  the 
part  of  a  neutral  vessel  to  a  lawful  cruiser  is  followed  by  the  legal 
consequence  of  confiscation/ 

It  will  not  be  necessary  for  our  present  purpose  to  follow  the 
judgment  into  an  examination  of  the  special  circumstances  that  were 
alleged  to  have  affected  the  application  of  the  general  principles, 
except  to  remark  upon  that  part  of  it  which  declares  that  tar,  pitch, 
and  hemp  going  to  the  enemy's  use  were  contraband  in  their  own 
nature  under  the  modem  law  of  nations,  though  formerly,  when  the 
hostilities  of  Europe  were  less  naval,  they  were  of  a  disputable 
nature.  Comment  is  also  made  upon  the  change  that  had  taken 
place  since  the  case  of  the  Med  Gudi  Hielpe  in  the  penalty  awarded 
for  carrying  conditional  contraband  when  the  illicit  articles  were 
the  produce  of  the  exporting  country,  and  the  property  of  merchants 
of  that  country.  The  former  penalty  was  confiscation,  now  it  was 
^  the  milder  rights  of  preoccupancy  and  pre-emption/ 

The  conclusion  of  the  whole  judgment  is  also  worth  quoting  as 
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an  example  of  what  has  been  called  *  Lord  Stowell's  best  eighteenth- 
century  manner  * : 

<  This  is  the  substance  of  what  I  have  to  pronounce  judicially  on 
this  case,  after  weighing  with  the  most  anxious  care  the  several 
fiMts  and  the  learned  arguments  which  have  been  applied  to  them. 
I  deliver  it  to  my  countrv,  and  to  foreign  countries,  with  little 
diffidence  in  the  rectitude  of  the  judgment  itself.  I  have  still  more 
satisfaction  in  feeling  an  entii*e  co&dence  in  the  rectitude  of  the 
considerations  under  which  it  has  been  formed.' 

The  Scandinavian  powers  were  infuriated  by  this  decision. 
Denmark's  able  statesman,  Count  Bemstorff,  in  a  note  to  the 
British  minister,  contended  that  the  rights  of  visitation  and  search 
were  confined  to  neutral  ships  not  under  convoy ;  that  the  right 
was  a  conventional  as  opposed  to  a  natural  one,  and  could 
not  therefore  be  exercised  further  than  the  neutral  power  had 
consented  by  treaty  to  its  exercise;  that  the  neutral  power  by 
placing  its  ships  under  convoy  gives  the  security  of  the  government 
itself  that  the  neutral  chai-acter  had  not  been  fraudulently  assumed. 
'The  contrary  principle  would  involve  the  absurd  consequence 
that  the  most  formidable  fleet  with  a  qonvoy  under  its  protection 
would  be  subject  to  search  by  the  most  insignificant  privateer.' 

The  most  elaborate  reply  to  the  judgment  of  Lord  Stowell  was 
the  '  impartial  examination '  of  J.  F.  W.  Schlegel,  Professor  of  Law 
at  the  University  of  Copenhagen,  entitled  '  Upon  the  Visitation  of 
Neutral  Vessels  under  Convoy.'  This  pamphlet  is  a  fine  example 
of  the  art  of  special  pleading.  Like  the  theologians,  the  author 
unblushingly  assumes  what  he  wants  to  prove,  and  manifests  a 
sublime  disregard  for  any  facts  that  may  tell  against  his  own  view. 
Like  Count  Bemstorff,  Schlegel  begins  his  argument  by  assuming 
that  the  principle  of  free  ships,  free  goods,  or  that  the  neutral  flag 
covers  the  cargo  was  one  universally  admitted  and  of  general 
application.  A  long  disquisition  upon  the  origin  and  legality  of 
privateering,  which  appears  to  be  in  no  way  relevant  to  the 
matter  in  hand,  is  introduced ;  and  it  is  then  aigued  that  the  right 
of  search  is  one  entirely  founded  upon  treaty,  whereas  the  very 
treaties  that  limit  the  right  are  the  best  evidence  of  its  general 
existence.  There  is  no  necessity  to  make  a  treaty  to  limit  a  right 
if  that  right  has  no  existence  apart  from  the  treaty.  This  is  one 
great  point  of  controversy  between  the  respective  advocates  of 
belligerent  and  neutral  rights,  but  the  reasoning  of  the  neutral 
advocates  is,  to  say  the  least  of  it,  very  difficult  to  follow.  Li  the 
succeeding  discussion  upon  the  non-existence  of  a  right  of  search 
against  a  convoyed  fleet,  the  writer  admits  that  he  can  find  one 
direct  authority  only  in  its  favour — the  Code  of  Christian  V  of 
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Denmark  promulgated  in  1688.  He  examines  a  number  of  treaties 
relating  to  the  right  of  search,  and  assumes  that  because  they  make 
no  reference  at  all  to  convoys  they  therefore  imply  that  the  right 
of  search  should  not  apply  to  vessels  under  convoy.  When  a  writer 
is  reduced  to  using  such  an  argument  as  that  it  is  difficult  to  treat 
him  seriously. 

Numerous  pamphlets  were  written  in  reply  to  Schlegel,  but  it  is 
unnecessary  to  refer  to  them.  His  work  is  only  interesting  as  a 
specimen  of  the  views  entertiuned  by  the  neutral  powers,  and  of 
the  reasons  by  which  they  were  supported. 


X.  Tie  Second  Armed  Neuiralify. 

The  question  raised  in  the  case  of  the  Maria  was  not  allowed  to 
remain  one  to  be  bandied  about  by  jurists  in  a  war  of  pamphlets. 
In  December,  1799,  off  Gibraltar,  British  boats  endeavouring  to 
effect  a  search  were  fired  on  by  a  Danish  convoying  frigate,  and  in 
July,  i8co,  a  Danish  frigate,  the  Freya^  in  attempting  to  defend 
her  convoy,  was  captured  in  the  Channel  by  a  British  squadron. 
Immediate  satisfaction  was  demanded  on  both  sides ;  Loxd  Whit- 
worth  was  dispatched  on  a  special  mission  to  Copenhagen  in  order 
to  give  greater  weight  to  the  representations  of  the  British  Govern* 
ment,  and  a  British  fleet  was  sent  to  the  Sound — as  Wheaton 
remarks, '  in  order  to  give  greater  weight  to  the  representations '  of 
Lord  Whitworth.  Neither  side  would  give  way  in  the  controversy ; 
but  neither  side  was  anxious  for  war,  and  a  convention  was 
arranged  on  August  29,  1800,  whereby  the  Frega  and  her  convoy 
were  restored,  and  Denmark  agreed  to  suspend  the  granting  of 
convoy,  the  question  of  right  being  reserved  for  ulterior  discussion. 

The  matter,  however,  did  not  end  here.  Paul  of  Russia,  on 
hearing  of  the  Freya  incident,  had  issued  a  declaration  inviting  the 
northern  powers  to  revive  the  piinciples  of  the  Armed  Neutrality. 
The  conclusion  of  the  Anglo-Danish  convention  put  an  end  to  the 
plan  for  the  moment,  but  the  English  capture  of  Malta,  and  the 
i*efusal  of  the  government  to  deliver  it  to  the  Knights  of  St.  John 
and  to  the  Tsar  as  the  Grand  Master  of  the  Order,  roused  Paul  to 
fury.  The  arrival  of  Gustavus  of  Sweden  in  St.  Petersburg  on 
November  29  quickened  the  course  of  the  negotiations,  and  on 
December  16-18,  1800,  a  series  of  treaties  between  Russia,  Sweden, 
Denmark,  and  Prussia  formed  the  Second  Armed  Neutrality.  The 
chief  ai*ticles  agreed  upon  were : 

I.  That  every  vessel  may  navigate  freely,  from  port  to  port,  and 
on  the  coasts  of  nations  at  war. 
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2.  That  tho  goods  belonging  to  the  subjects  of  the  powers  at  war 
shall  be  free  in  neutral  vessels,  except  contraband  articles. 

3.  That  to  determine  what  is  meant  by  a  blockaded  port,  this 
denomination  is  only  to  be  given  to  that  where  there  is  a  sufficient 
naval  force  of  the  blockading  power  stationed  so  near  as  to  make 
the  attempt  to  enter  it  evidently  dangerous ;  and  that  any  vessel, 
sailing  towards  a  blockaded  port,  should  not  be  considered  as 
contravening  the  convention,  unless,  after  having  been  notified  by 
the  commander  of  the  blockading  force  of  the  existence  of  the 
blockade,  she  should  still  endeavour  to  enter  the  blockaded  port  by 
means  of  force  or  fraud. 

4.  That  neutral  vessels  shall  only  be  detained  for  just  cause  and 
evident  facts,  that  they  shall  be  adjudged  without  delay,  that  the 
procedure  shall  always  be  uniform,  prompt,  and  legal ;  and  that  in 
every  case,  besides  the  damages  awarded  to  the  injured  parties, 
complete  satisfaction  shall  be  given  for  the  insult  to  the  national 
flag. 

5.  That  the  declaration  of  the  officers  commanding  the  public 
ships  which  shall  accompany  the  convoy  of  one  or  more  merchant 
vessels,  that  the  ships  of  his  convoy  have  no  contraband  ai*ticles  on 
board,  shall  be  deemed  sufficient  to  prevent  any  search  on  board 
the  convoying  vessels  or  those  under  convoy. 

These  principles  extended  those  of  1780  in  three  particulars  : 
(i)  The  article  as  to  convoy,  (a)  the  more  stringent  definition  of  a 
valid  blockade,  and  (3)  the  provision  as  to  a  formal  apology  to  the 
neutral  flag  ^ 

The  treaties  were  followed  by  peace  and  friendly  negotiations 
between  Paul  and  Napoleon,  coupled  with  a  series  of  elaborate 
plans  for  the  subversion  of  British  power.  For  this  purpose  the 
two  great  powers  used  the  Northern  League  as  a  convenient  catspaw. 
Danish  explanations  to  British  representations  were  unsatisfactory, 
an  embargo  was  placed  on  all  Russian,  Danish,  and  Swedish  vessels 
in  British  ports,  the  rivers  of  Germany  and  the  North  were  closed 
to  British  trade,  and  ultimately,  on  April  2,  1801,  Nelson  and 
Parker  destroyed  the  Danish  fleet  at  Copenhagen.  Already,  on 
March  23,  Paul  had  been  strangled  by  a  court  faction  driven  to 
desperation  by  his  madness,  and  Alexander  ascended  the  throne  of 
Russia.  The  sequel  cannot  better  be  given  than  in  the  words  of 
the  only  modem  English  writer  who  has  dealt  adequately  with  the 
History  of  Inteinational  Law  : 

^The  Second  Armed  Neutrality  had  received  its  deathblow. 
The  spirit  of  the  North  was  not  crushed  by  the  battle  of  Copenhagen ; 

^  Cambridge  Modern  History,  vol.  ix,  *  Napoleon,'  p.  47. 
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Sweden  maintained  a  bold  front ;  and  Bonaparte  filled  the  air  with 
indignant,  encouraging  cries.  But  no  glamour  of  Maltese  dreams 
blinded  the  eyes  of  Alexander.  He  made  known  forthwith  his 
willingness  to  n^otiate  with  England.  Duroo,  dispatched  to 
St.  Petersburg  on  April  26,  had  soon  to  report  that  France  had 
nothing  to  hope  or  to  fear  from  Alexander.  Under  a  maritime 
convention  negotiated  by  Lord  St.  Helens  with  Panim,  and  signed 
on  June  19,  i8qi,  amicaole  relations  were  restored  between  Russia 
and  Great  Britain.  The  latter  accepted  verbally  certain  of  the 
principles  of  the  Armed  Neutrality ;  namely,  that  neutral  vessels 
might  navigate  freely  to  the  ports  and  on  the  coasts  of  nations  at 
war ;  that  such  vessels  shoula  only  be  stopped  for  just  cause  and  in 
respect  of  evident  fact;  that  they  should  be  adjudicated  upon 
wifliout  delay  ;  and  that  the  procedure  followed  should  always  be 
uniform,  prompt,  and  legal.  She  agreed  that  the  right  to  visit 
merchantmen  under  neuti*al  convoy  should  not  be  exercised  by  a 

Erivateer.  But  she  obtained  the  recognition  of  the  general  right  of 
er  belligefent  vessels  of  war  to  visit  and  search  neutral  convoys, 
of  her  belligerent  right  to  capture  hostile  property  under  the  neutral 
flag  on  the  high  seas,  and  of  the  validity  of  a  blockade  maintained 
by  cruising  snips.  The  convention  was  drafted  in  terms  which, 
were  calculated  to  satisfy  the  amour-propre  of  Alexander ;  but  the 
substantial  fruits  of  victory  in  the  maritime  discussion  were 
practically  left  in  the  hands  of  England.    Already  an  end  had  been 

?ut  to  the  war  of  embargoes  between  Great  Britain  and  the  Baltic 
owers ;  and  Alexander  had  meditated  the  withdrawal  of  the 
Danish  forces  from  Hamburg  (May  23).  The  retirement  of  the 
Prussians  from  Hanover  and  Bremen  was  delayed  some  time  longer ; 
the  Swedes  and  the  Danes  for  some  months  stood  out  for  better 
terms;  but  on  October  23,  1801,  Copenhagen  unwillingly  adopted 
the  convention  of  St.  Petersburg ;  and  on  March  30, 1802,  Oustavus 
Adolphus  IV  sullenly  handed  in  his  adhesion  ^.' 


^  Cambridge  Modem  History,  vol.  iz,  p.  50. 

Wheaton,  History,  p.  401  et  seq.,  gives  a  more  detailed  account  of  the  provisions 
of  the  Treaty  of  St.  Petersburg.  For  those  who  wish  to  follow  the  controversy  in 
greater  detail  the  following  are  some  of  the  chief  pamphlets  published  in  England 
on  the  question : 

Remarks  on  Mr.  SchlegePs  work  upon  the  Visitation  of  Neutral  Vessels  under 
Convoy.  By  Alexander  Croke,  Esq.,  LL.D.,  Advocate  in  Doctors  Commons. 
London,  1801. 

A  Treatise  of  the  relative  Rights  and  Duties  of  Belligerent  and  Neutral  Powers 
in  Maritime  Affairs :  in  which  the  Principles  of  Armod  Neutralities  and  the 
Opinions  of  Hubner  and  Schlegel  are  fully  discussed.  By  Robert  Ward,  Esq., 
Barrister-at-Law.    London,  x8oi. 

Letters  of  Sulpicius  on  the  Northern  Confederacy.    London,  1801. 

A  Vindication  of  the  Convention  lately  concluded  between  Great  Britain  and 
Russia.    In  Six  Letters.     London,  180 1. 

Substance  of  the  Speech  delivered  by  Lord  Qrenville  in  the  House  of  Lords,. 
November  13, 180 1,  on  a  motion  for  an  address  approving  of  the  Convention  with 
Russia.    London,  1802. 

War  in  Disguise ;  or  the  Frauds  of  the  Neutral  Flags.  By  J.  Stephen.  London^ 
1805. 
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XL  The  Doctrine  if  Continuous  Voyages. 

The  doctrine  of  continuous  voyages  was  an  invention  of  Lord 
Stowell.  Historically  it  arose  out  of  the  Rule  of  the  War  of  1756  ; 
but  though  the  changed  conditions  of  modem  times  have  virtually 
abrogated  that  rule,  they  have  in  no  way  diminished  the  importance 
of  the  question  of  continuity  of  voyage.  The  Rule  of  the  War  of 
1756  was  a  corollary  to  the  old  mercantile  system.  Under  that 
system  the  colonies  of  a  European  power  were  considered  to 
exist  for  the  exclusive  benefit  of  the  power  to  which  they  belonged. 
Consequently  the  whole  of  their  trade  had  to  be  carried  on  in  ships 
flying  the  flag  of  the  mother  country.  Li  the  wars  of  the  latter 
part  of  the  eighteenth  century,  however,  the  naval  preponderance 
of  Great  Britain  was  such  that  the  other  maritime  belligerents  were 
unable  to  safeguard  their  colonial  trade,  and  eagerly  seized  the 
opportunity  of  allowing  neutral  powers  to  carry  on  this  trade  in 
time  of  war,  though  they  were  not  permitted  to  exercise  it  in  time 
of  peace.  Great  Britain  refused  to  recognize  this  practice,  and  her 
Prize  Courts  condemned  such  voyages  as  virtually  though  not 
nominally  belligerent.  The  objects  of  the  neutral  nations  were 
to  evade  the  operation  of  the  British  rule^  and  at  the  same  time 
to  retain  the  profits  of  the  trade ;  and  their  favourite  device  for 
this  purpose  was  to  ship  the  goods  in  the  first  instance  to  a  port  in 
the  neutral  country,  and  afterwards  to  forward  them  to  their  real 
destination  in  the  belligerent  country.  It  is  obvious  that  such  a 
scheme  must  have  given  rise  to  questions  of  great  nicety  as  to  the 
real  destination  of  the  cargo.  Was  the  cargo  really  imported  into 
the  neutral  country,  or  was  the  importation  merely  colourable? 
In  other  words,  was  the  voyage  really  a  continuous  one  from  the 
colonial  port  to  the  port  in  the  mother  country,  or  could  it  be 
properly  divided  into  two  separate  transactions — a  voyage  from  tho 
colonial  to  the  neutral  port,  and  another  voyage  from  the  neutral 
port  to  the  mother  country  ?  The  question  is  obviously  one  of  fact 
to  be  determined  in  each  particular  case,  but  the  grounds  upon 
which  the  decision  must  be  come  to  have  never  been  better  expressed 
than  by  Sir  William  Grant  in  the  case  of  the  William  (No.  2), 
I  R.  P.  C.  at  p.  507 : 

*  What,  then,  with  reference  to  this  subject,  is  to  be  considered 
as  a  direct  voyage  from  one  place  to  another?  Nobody  has  ever  sup- 
posed that  a  mere  deviation  from  the  straightest  and  shortest  course 
m  which  the  voyage  could  be  performed  would  change  its  denomin- 
ation and  make  it  cease  to  be  a  direct  one  within  the  intendment 
of  the  instructions.  Nothing  can  depend  on  the  degree  or  the  direction 
of  the  deviation,  whether  it  be  of  more  or  fewer  leagues,  whether 

H  h  2 
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towards  the  coast  of  Africa  or  towards  that  of  America.  Neither 
will  it  he  contended  that  the  point  fi-om  which  the  commencement  of 
a  voyage  is  to  be  reckoned  changes  as  often  as  the  ship  stops  in  the 
course  of  it;  nor  will  it  the  more  change  because  a  party  may  choose 
arbitrarily  by  the  ship's  papers,  or  otherwise,  to  give  the  name  of 
a  distinct  voyage  to  each  sta^  of  a  ship's  progress.  The  act  of 
shifting  the  cargo  from  the  ship  to  the  shore,  and  from  the  shore 
back  again  into  the  ship,  does  not  necessarily  amount  to  the 
termination  of  one  voyage  and  the  commencement  of  another.  It 
may  be  wholly  unconnected  with  any  purpose  of  importation  into 
the  place  where  it  is  done.  Supposing  the  landing  to  be  merely 
for  the  purpose  of  airing  or  drying  the  goods,  or  of  repairing  the 
ship,  would  any  man  think  of  describing  the  voyage  as  be^nning 
at  the  place  where  it  happened  to  become  necessary  to  go  ttirough 
such  a  process  ?  Again,  let  it  be  supposed  that  the  party  has  a 
motive  for  desiring  to  make  the  voyage  appear  to  begin  at  some 
other  place  than  that  of  the  original  lading,  and  that  he  therefore 
lands  the  cargo  purely  and  solely  for  the  purpose  of  enabling 
himself  to  affirm  that  it  was  at  such  other  place  that  the  goods  were 
taken  on  board,  would  this  contrivance  at  all  alter  the  truth  of  the 
facts  ?  Would  not  the  real  voyage  still  be  from  the  place  of  the 
original  shipment,  notwithstanding  the  attempt  to  give  it  the 
appearance  of  having  begun  from  a  different  place?  The  truth 
may  not  always  be  discernible,  but  when  it  is  discovered,  it  is 
according  to  the  truth  and  not  according  to  the  fiction  that  we  are 
to  give  to  the  transaction  its  character  and  denomination.  If  the 
voya^  from  the  place  of  lading  be  not  really  ended,  it  matters  not 
by  what  acts  the  party  may  have  evinced  his  desire  of  making  it 
appear  to  have  ended.  That  those  acts  have  been  attended  with 
trouble  and  expense  cannot  alter  their  quality  or  their  effect  The 
trouble  and  the  expense  may  weigh  as  circumstances  of  evidence 
to  show  the  purpose  for  which  the  acts  were  done  ;  but  if  the  evasive 
purpose  be  admitted  or  proved,  we  can  never  be  bound  to  accept  as 
a  substitute  for  the  obseryance  of  the  law,  the  means,  however 
operose,  which  haye  been  employed  to  cover  a  breach  of  it. 
Between  the  actual  importation  by  which  a  voyage  is  really  ended 
and  the  colourable  importation  wmch  is  to  give  it  the  appearance  of 
being  ended,  there  must  necessarily  be  a  great  resemblance.  The 
acts  to  be  done  must  be  almost  entirely  the  same,  but  there  is  this 
difference  between  them  :  the  landing  of  the  cargo,  the  entry  at  the 
custom-house^  and  the  payment  of  such  duties  as  the  law  of  the  place 
requires,  are  necessary  ingredients  in  a  genuine  importation ;  the 
true  purpose  of  the  owner  cannot  be  effected  without  them.  But 
in  a  fictitious  importation  they  ai-e  mere  voluntary  ceremonies, 
which  have  no  natural  connexion  whateyer  with  the  purpose  of 
sending  on  the  cargo  to  another  market,  and  which,  therefore, 
would  never  be  resorted  to  by  a*  person  entertaining  that  purpose, 
except  with  a  view  of  giving  to  the  voyage  which  he  has  resolved 
to  continue  the  appearance  of  being  broken  by  an  impoi-tation 
which  he  has  resolved  not  really  to  make.' 
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With  refei'ence  to  this  doctrine  there  is  one  further  point  that 
merits  brief  considemtion,  viz.  whether  it  applies  at  all  to  cases  of 
contraband  of  war.     Sir  W.  Haicourt  has  laid  down  that — 

*in  order  to  constitute  contraband  of  war  it  is  absolutely 
necessary  that  two  elements  should  concur,  namely,  a  hostile 
quality  and  a  hostile  destination.  If  either  of  these  elements  is 
wanting,  there  can  be  no  such  thing  as  contraband.  Innocent 
goods  going  to  a  belligerent  port  are  not  contraband.  Here  there 
is  a  hostile  destination,  but  no  hostile  quality.  Hostile  goods,  such 
as  munitions  of  war,  going  to  a  neutral  poi*t,  are  not  contraband. 
Here  there  is  a  hostile  quality,  but  no  hostile  destination  ^.* 

Hall  and  the  last  editors  of  Wheaton  appear  to  think  that  the 
application  of  the  continuous  voyage  doctrine  to  contraband  cases 
was  a  violation,  or  at  best  an  extension,  of  Lord  Stowell's  principles. 
The  reply  to  this  is  that  Sir  W.  Grant  in  the  case  of  the  William 
(No.  2)  expressly  referred  to  an  instance  (the  case  of  the  Uagle  in 
1803)  in  which  the  doctrine  had  been  so  applied. 

We  venture  also  to  controvert  the  statement  in  Messrs.  Smith  and 
Sibley's  recent  book  (at  p.  236),  that  *  it  may  of  course  be  properly 
pointed  out  that  the  application  of  the  doctrine  of  continuous  voyages 
to  the  conveyance  of  contraband  is  hardly  consistent  with  one  of 
the  best-known  of  Lord  StpwelFs  judgments,  the  Imina  ^.  What 
Lord  Stowell  said  in  the  Imifia  was  this  (i  R.  P.  C.  at  p.  290)  : 

'  The  rule  respecting  contraband,  as  I  have  always  undertood  it^ 
is  that  the  articles  must  be  taken  in  delicto^  in  the  actual  prosecution . 
of  the  voyage  to  an  enemy's  port.  Under  ilie  present  understanding 
of  the  law  of  nations,  you  cannot  generaUy  take  the  proceeds  in  the 
return  voyage.  From  the  moment  of  quitting  port  on  a  hostile 
destination,  indeed,  the  offence  is  complete,  and  it  is  not  necessary 
to  wait  till  the  goods  are  actually  endeavouring  to  enter  the  enemy's 
port ;  but  beyond  that,  if  the  goods  are  not  taken  in  delicto,  and  in 
the  actual  prosecution  of  such  a  voyage^  the  penalty  is  not  now 
generally  held  to  attach.' 

The  Imina  was  a  case  of  contraband,  and  we  fail  altogether  to  see 
that  either  the  words  of  Lord  Stowell,  or  the  criterion  laid  down 
by  Historicus,  are  inconsistent  with  the  doctrine  of  continuous 
voyage.  The  essence  of  that  doctrine  is  that  the  destination  of  the 
goods  is  their  ultimate  destination,  and  that  once  that  has  been 
determined  it  cannot  be  altered  by  forging  a  number  of  additional 
links  to  the  chain  in  the  shape  of  intermediate  destinations.  To 
constitute  contraband  there  must  be  the  hostile  quality  and  the 

^  Letters  of  Historicus,  p.  191. 

'  It  is  true  that  the  learned  authors  proceed  to  add,  '  But  the  case  of  the  Eag^ 
can  be  reconciled  with  eyen  this  last  case,  if  it  is  treated  as  a  case  of  a  yessel  with 
a  false  destination .*  We  need  only  remark  that  etwry  case  of  continuous  voyage  must 
be  *  treated  as  a  case  of  a  vessel  with  a  false  destination.' 


464  The  Law  Quarterly  Review. 

hostile  destination,  meaning  by  the  term  '  destination '  a  real  and 
not  a  fictitious  one. 

The  extensions  of  the  doctrine  of  continuous  voyage  by  the 
American  Courts  during  the  Civil  War,  and  the  interesting  con- 
troveraies  to  which  they  gave  rise,  fall  outside  the  limits  of  our 
period. 

XIL  Conclusion. 

To  summarize  the  Law  of  Contraband  as  it  was  left  by  Lord 
Stowell  would  be  in  great  measure  to  state  the  law  as  it  now  exists. 
Such  a  statement  appears  to  be  out  of  place  in  a  purely  historical 
paper,  and  will  not  therefore  be  attempted  here. 

The  Thirty  Years'  Peace  could,  ex  rei  natura^  produce  no  cases  on 
the  Law  of  Prize,  and  in  fact  no  cases  are  reported  in  Mr.  Roscoe's 
volumes  between  the  Felicify,  decided  by  Lord  Stowell  in  1819,  and 
the  Fenix,  otherwise  Phoenix^  decided  by  Dr.  Lushington  in  1854. 
Curiously  enough  the  Crimean  War  did  not  give  rise  to  a  single 
case  distinctly  arising  out  of  the  rules  of  contraband,  and  to 
whatever  other  causes  this  might  be  due,  there  seems  to  be  no 
doubt  that  one  of  the  chief  reasons  was  that  the  principles  had  been 
so  well  and  truly  laid  by  Lord  Stowell  that  it  was  hopeless  to 
attempt  to  re-argue  them,  or  even  to  misconstrue  them,  in  an 
English  Court  of  Prize.  We  may  well  ask  what  greater  tribute 
could  be  paid  to  the  memory  of  a  judge. 

The  Declaration  of  Paris  in  1856  enacted : 

Art,  2.  The  neutral  flag  covers  enemy's  goods,  with  the  exception 
of  contraband  of  war. 

ArL  3.  Neutral  goods,  with  the  exception  of  contraband  of  war, 
are  not  liable  to  capture  under  the  enemy's  flag. 

The  effect  of  this  has  been  to  leave  the  doctrine  of  contraband  in 
theory  exactly  in  its  former  place  (for  the  Declaration  contains  no 
definition  of  contraband  or  of  any  other  term),  but  in  practice  to 
enormously  enhance  its  importance.  Every  power,  when  it  has 
occupied  the  position  of  a  belligerent,  has  attempted  to  fully 
exercise  the  recognized  rights  of  belligerents,  and  the  attempt  to 
extend  the  list  of  contraband  articles  is  the  most  obvious  way  of 
extending  these  rights.  The  illustrations  of  this  afforded  by  the 
American  Civil  War,  and  the  Russo-Japanese  War,  and  the  recent 
British  attempt  at  the  Hague  Conference  to  abolish  contraband  of 
war  entirely,  do  not  fall  within  the  period  that  we  have  been 
considering. 

H.  J.  Randall. 
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[Short  notioes  do  not  necessarily  exclude  fuller  review  hereaiter.] 


The  Constitutional  History  of  England :  a  course  of  lectures  delivered 
by  F.  "W.  Maitland.  Cambridge:  University  Press.  1908. 
[Preface  by  H.  A.  L.  Fisher.]     8vo.    xxviii  and  547  pp. 

Thess  lectures,  intended  for  beginners  in  English  law,  were  completed 
twenty  years  ago,  just  before  Maitland  was  elected  to  the  Downing  Profes- 
sorship at  Cambridge,  and  delivered  by  him  as  Reader  in  the  winter 
terms  of  1887-8.  They  were  written  in  six  months,  and  Maitland  was 
too  much  occupied  with  the  original  work  leading  up  to  his  later  and  riper 
publications  to  think  of  revising  and  publishing  them.  Are  they,  then,  at 
this  day,  merely  a  personal  document,  like  so  many  other  posthumous 
works  of  eminent  scholars,  interesting  for  minute  students  of  intellectual 
development,  but  superseded  for  general  use?  Do  they  mark — as  most 
lectures  of  that  date  would — a  stage  which  we  have  now  left  behind? 
Nothing  of  the  sort.  Mr.  Fisher  says  in  his  preface : — *  There  is  no  book, 
to  my  knowledge,  which  provides  so  good  an  introduction  to  the  study  of 
English  CJonstitutional  History,  or  which  is  likely  to  be  more  highly  valued 
by  practical  teachers  of  the  subject  at  our  Universities.'  And  he  is  per- 
fectly right.  Nothing  has  happened  to  prevent  these  lectures,  with  the  aid 
of  the  short  supplementary  notes  and  references  judiciously  supplied  by 
Mr.  Fisher,  from  being  as  useful  in  1908  as  they  were  in  1888.  Many 
contributions  have  been  made  to  our  detailed  knowledge  of  this  and  that 
episode  in  the  growth  of  the  Englbh  constitution ;  Maitland's  own  were 
among  the  best.  But  the  main  lines  are  unchanged,  and  the  broad 
exposition  of  a  scholar  like  Maitland  remains  as  good  as  ever.  It  is  true 
that  the  modern  law  and  custom  of  the  constitution  do  not  stand  still ; 
they  are  growing  under  our  eyes ;  we  cannot  now  see  the  government  of 
England  with  Bagehot's  eyes,  not  to  speak  of  Hallam's  or  Blackstone's. 
But  Maitland  had  the  foresight  of  genius,  and  we  find  his  ideas  abreast 
with  those  of  the  ablest  and  best  informed  living  students;  Mr.  Lawrence 
Lowell,  for  example,  whose  work  is  noticed  elsewhere  in  these  pages. 
Take  his  dissection  of  the  powers  ascribed  to  '  the  Grown  *  \  it  is  as  fresh 
to-day  as  twenty  years  ago,  perhaps  even  more  necessary,  for  there  has 
been  wild  talk  of  *the  Crown'  in  very  high  places.  Observe,  too,  the 
passages  where  Maitland  expressed  his  doubts  of  this  or  that  opinion  still 
plausible  in  1887.  Few  of  those  doubts,  if  any,  have  failed  to  be  established 
as  positive  denials  by  later  research,  Maitland's  own  or  another *s ;  thus  he 
refused  to  accept  the  popular  Whig  view  of  the  Star  Chamber,  and  now 
Mr.  Leadam's  introduction  to  the  volume  edited  by  him  for  the  Selden 
Society  has  finally  made  it  untenable. 

The  frame  of  the  book  is  original  and  felicitous.     It  is  not  a  narrative, 
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but  a  series  of  views  taken  at  fixed  periods  and  presenting  the  body  of 
English  public  law  as  it  existed  at  each  time.  The  first  chosen  date  is 
that  of  Edward  I's  death  (1307) ;  we  see  the  dangers  of  particularism  and 
feudalism  surmounted  and  the  foundations  of  Parliament  and  the  Common 
Law  well  and  truly  laid.  Next  we  go  to  the  death  of  Henry  VII  (1509); 
a  long  jump,  as  Maitland  himself  pointed  out,  but  after  all  there  is  no 
definite  halting-place  between  the  Piantagenet  system  of  undisguised 
personal  rule,  though  a  lawful  rule,  and  the  Tudor  system  of  despotic 
administration  through  strictly  legal  forms.  Thence  we  pass  to  the  death 
of  James  I  (1625),  and  find  the  estates  of  the  realm  taking  their  legal 
rights  into  their  own  hands ;  a  number  of  open  questions,  most  of  them 
quite  fairly  open,  await  decision  or  compromise  before  it  can  be  known 
just  how  far  those  rights  go.  No  one  can  tell  what  might  have  happened 
if  James  I  had  taken  Bacon's  advice,  or  even  if  Henry  Prince  of  Wales 
had  lived  to  be  a  wiser  king  than  Charles  I.  It  is  possible  to  hold  that 
in  1625  it  was  already  too  late  to  avoid  a  conflict ;  but,  as  Charles  I  in 
fact  rather  forced  than  attempted  to  avoid  it,  his  accession  is  as  good  a 
conventional  date  as  any  for  the  parting  of  the  ways.  Besides,  it  is  much 
easier  to  laugh  at  regnal  dates  than  to  find  a  better  working  aid  to  historical 
memory.  The  next  landmark  is  the  death  of  William  III  (1702).  Par* 
liament  has  triumphed  after  the  varied  episodes  of  Civil  War,  Common- 
wealth, Restoration,  and  Revolution  (a  true  supra*legal  revolution  in 
which  the  political  facts  cannot  be  put  into  a  legal  shape  without  fiction : 
so  Maitland  held,  and  in  our  opinion  made  it  good).  The  king's  servants 
are  answerable  not  only  to  the  courts,  but  to  Parliament ;  but  the  party 
sy^m  is  still  unformed,  and  the  king  has  a  real  discretion  in  their  choice, 
and,  if  there  is  already  something  like  a  board  of  directors  of  the  Common- 
wealth, he  is  still  the  active  chairman  of  the  board.  Finally,  we  pass  over 
nearly  two  centuries  to  1887,  when  this  course  of  lectures  was  opened* 
We  should  have  liked  an  intermediate  stage  marking  the  latest  time  when 
the  Blackstonian  theory  of  the  Constitution  could  be  said  to  be  approxi- 
jnately  true;  the  choice  would  lie  between  1820  and  1830.  But  those 
who  know  anything  of  University  teaching  will  rather  wonder  how 
Maitland  contrived  to  put  so  much  as  he  did  into  one  winter's  course.  He 
rightly  judged  it  important  that  his  hearers  should  have  a  pretty  full  view 
of  the  modem  system  of  cabinet  government,  under  which  administration, 
and  practically  legislation,  are  directed  by  a  select  body  of  officers  of 
State  and  other  prominent  members  of  both  Houses,  belonging  to  the 
party  which  commands  a  majority  in  the  House  of  Commons.  This  is 
perhaps  the  most  useful  part  of  the  book ;  there  are  other  and  more  recent 
expositions  of  our  unique  party  government  which  are  quite  sound,  but  none 
that  is  so  well  fitted  to  enlighten  beginners.  Mr.  Lawrence  Lowell's  moro 
detailed  account  will  be  in  many  of  our  learned  readers'  hands ;  they  will 
find  profit  in  comparing  it  with  Maitland's  lectures  and  noting  the  coin- 
cidences. Maitland's  careful  distinction  between  the  various  forms  of 
executive  authority  at  the  disposal  of  the  Ministry  (many  or  most  of  which 
are  now  statutory,  not  remnants  of  the  king's  authority  at  common  law) 
was,  if  we  mistake  not,  quite  new  at  the  time.  Once  or  twice  he  allowed 
himself  the  luxury  of  touching  on  a  strictly  academic  question — such  as 
whether  the  king  can  abdicate  by  a  voluntary  act,  a  question  most  unlikely 
to  be  resolved  in  our  time.  We  can  only  regret  that  he  did  not  live  to 
discuss  recent  developments:  in  1887  ^^^  Committee  of  Imperial  Defence 
had  not  been  devised,  and  there  was  little  talk  as  yet  of  an  *  inner 
.Cabinet.' 
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In  a  future  edition,  which  we  confidently  expect  will  be  called  for,  we 
think  Mr.  Fisher's  explanatory  and  supplementary  notes  might  usefully  be 
enlarged  a  little ;  not  very  much,  for  his  brevity  is,  in  the  main,  highly 
laudable.  F.  P. 


Engluh  Society  in  the  Eleventh  CefUury :  Essays  in  Evglish  Mediaeval 
History,  By  Paul  Vinogbadoff,  Corpus  Professor  of  Jurisprudence 
in  the  University  of  Oxford.  Oxford :  at  the  Clarendon  Press. 
1908.     8vo.     xii  and  599  pp.     {i6s.  net.) 

We  had  hardly  expected  another  of  Prof.  Vinogradoff's  illuminating 
treatises  so  close  on  the  heels  of  ^  The  Growth  of  the  Manor '  (1905),  and  we 
are  grateful  accordingly.  The  author  is  here  dealing  with  the  same 
authorities  as  before — Domesday,  and  illustrative  documents  of  earlier 
and  later  date — but  they  are  approached  from  another  side ;  in  place  of 
studying  these  records  from  the  land  side,  we  are  now  looking  at  them 
from  the  personal  side.  We  still  read  of  geld  hides,  carucates,  and  plough 
teams,  of  manors,  berewicks  and  soke?,  but  it  is  in  their  relation  to  the 
person,  whether  in  his  individual  or  communistic  capacity.  .  A  glance  at 
the  table  of  contents  will  make  this  clear.  The  work  is  divided  into  two 
'essays': — (i)  'Government  and  Society,'  and  (2)  'Land  and  People,' 
each  divided  into  three  sections,  and  having  a  general  survey  at  the  end. 
The  first  of  these  consists  of  (i)  Military  Organization  :  Mercenaries  and 
National  Levies,  Feudal  Service ;  (2)  Jurisdiction :  The  County  and  the 
Hundred,  Franchises ;  (3)  Taxation  :  The  Geld,  Fiscal  Immunities.  The 
second  essay  consists  of  (i)  Land  Tenure :  The  Legal  Framework,  Hus- 
bandry ;  ^2^  Rural  Organization :  Manors,  The  Demesne,  The  Land  of  the 
People ;  (3)  Social  Classes :  Landowners  and  Free  Tenants,  Peasants. 
Thus  we  have  the  duties,  rights  and  privileges  of  the  individual  in  all  his 
public  and  quasi-public  functions,  save  in  that  of  town  life,  which  the 
author  promises  to  treat  of  in  a  separate  work.  To  quote  the  words  of 
the  preface,  these  essays  are  directed  '  to  the  terminological  and  insti- 
tutional side  of  the  inquiry  rather  than  to  the  statistical  and  topo- 
graphical.' 

The  period  dealt  with,  the  eleventh  century,  is  one  of  extraordinary 
importance  to  the  student  of  English  social  history.  Prof.  Vinogradoff 
calls  it  '  the  watershed  in  the  development  of  English  society.'  The 
phrase  is  not  very  happy.  We  would  rather  refer  to*  it  as  the  union  of 
three  distinct  streams,  Teutonic,  Scandinavian  and  French,  which  were 
thenceforth  to  run  a  common  course,  intermingled,  but  each  nevertheless 
preserving  some  of  its  distinctive  features.  It  is  the  presence  of  these 
three  elements  which  makes  the  study  of  this  epoch  at  once  so  complicated 
and  so  fascinating.  The  skilful  subdivision  of  the  problems  here  dealt 
with  will  be  best  illustrated  by  a  quotation  from  the  Introduction. 

'  I  should  like  to  analyse  the  principal  legal  institutions  of  the  age 
in  their  bearings  on  the  constitution  of  society.  ...  I  shall  try,  firstly, 
to  examine  the  decisive  political  factors  of  social  life  and  to  trace  the 
influence  of  public  law  on  society ;  secondly,  to  examine  the  economic 
factors  of  social  life  and  to  trace  the  influence  of  husbandry  and  of 
private  law  in  as  far  as  it  regulates  husbandry ;  thirdly,  to  examine 
the  classes  and  groups  produced  by  the  combined  working  of  political 
and  economic  causes,  and  to  trace  the  main  features  of  the  laws  as  to 
personal  status  under  which  these  classes  live.  .  .  .  We  shall  have 
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to  speak  of  institutions  to  some  extent,  but  let  us  chiefly  look  at  the 

work  they  were  doing,  at  the  social  problems  they  had  to  solve. 

From  this  point  of  view  a  primitive  government  like  that  of  England. 

in  the  eleventh  century  has  to  face  mainly  three  great  questions, .  .  • 

the  defence  of  the  country,  the  maintenance  of  order  and  justice,  and 

the  providing  of  the  means  of  existence  for  government  by  means  of 

taxation.' 

The  section  on  military  organization  is  excellent,  and  the  intimate 

connexion  of  the  fighting  force  with  the  system  of  hidation  is  particularly^ 

well  brought  out.    Prof.  Vinogradoff  argues  strongly  for  a  normal  knight's 

fee,  notwithstanding  the  large  amount  of  apparent  variation  which  is 

found  all  over  the  country,  and  we  find  his  arguments  convincing.    There 

is  a  capital  suggestion  as  to  the  mysterious  'buscarls'  at  Malmesbury. 

These  have  been  considered  as  sailors  of  some  sort,  from  O.N.  btiza  (buss) 

a  boat,  though  on  this  interpretation  it  is  difficult  to  see  why  the  king 

should  have  20s.  ad  jXMcandoM  itios  huzecarU>$  from  an  inland  town  like 

Malmesbury.     The  author  suggests  a  derivation  from  O.N.  60^, — order, 

command ;  bodscarh  would  thus  be  men  under  command.     But  is  it  quite 

certain  after  all  that  the  word  is  not  a  ghost- word,  due  to  a  clerical  error 

or  misreading  of  b  lor  h?    We  find  other  inland  boroughs  paying  various 

sums  ad  aptis  huscarlium ;  the  survey,  as  we  know  it,  is  but  a  copy,  and 

not  a  few  clerical  errors  can  be  clearly  traced  in  place  names ;  b  and  A  are 

very  much  alike  in  the  MS. 

The  section  on  Feudal  Service  and  the  different  kinds  of  military  tenants, 
knights,  sergeants,  thanes,  drengs,  radknights,  and  liberi  hamineSf  will 
also  be  found  most  useful. 

Perhaps  the  best  of  all  these  essays  is  that  headed  Fiscal  Immunities. 
No  aspect  of  the  survey  is  more  perplexing  than  the  so-called  *  beneficial 
hidation.'  Why,  for  example,  should  the  Archbishop  of  Canterbury's 
Kentish  manor  of  Aldintone,  with  land  for  100  ploughs,  be  rated  only  at 
15  sulungs  (and  that  reduced  from  21),  when  its  value  T.  R.  W.  was 
not  far  from  double  that  of  T.  R.  E.  ?  Most  modern  writers  on  Domesday 
have  dealt  with  the  question,  with  more  or  less  success,  but  we  are  not 
ashamed  to  confess  that  we  never  fully  grasped  the  scope  and  effect  of 
these  immunities  as  a  whole  until  we  read  this  chapter.  It  is  a  master* 
piece  of  skilful  analysis  and  lucid  expression. 

The  custom  of  granting  land  by  feoffment  and  without  charter  was  not 
confined  to  lands  of  military  tenure,  as  might  perliaps  be  inferred  by 
a  passage  on  p.  227.  Even  when  charters  were  practically  universal 
they  were  considered  only  as  evidence  recording  the  actual  transfer  by 
feoffment;  the  common  form,  which  lasted  as  long  as  the  charter  of 
feoffment  itself, — dedi,  concessit  et  per  hanc  cartam  meam  confirmavi — 
shows  this  very  clearly.  We  cannot  follow  the  author  in  his  suggestion 
that  the  absence  of  charter  evidence  was  one  of  the  reasons  for  the  speedy 
formation  of  regular  Courts  Baron.  Were  transfers  of  freehold  land 
usually  or  ever  completed  at  such  Courts  ?  There  is  considerable  evidence 
that  in  the  twelfth  and  early  thirteenth  centuries,  and  perhaps  later, 
charters  were  executed  at  Hundred  or  County  Courts,  but  that  was 
probably  due  to  the  desire  of  having  as  witnesses  a  number  of  well-known 
persons,  rather  than  to  any  legal  necessity  of  using  a  Court  of  any  kind 
for  the  purpose. 

The  section  dealing  with  the  different  types  of  settlement  in  England, 
the  scattered  farms,  the  clustered  farms  or  hamlets,  and  the  more  condensed 
settlements  or  villages,  is  most  instructive.     It  seems  highly  probable  that 
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the  difTerence  Avas  due  to  racial  or  tribal  custom.  The  subject  is  Avell 
worth  further  study,  in  combination  with  the  ethnological  and  philological 
eyidence. 

The  author  finds  something  new  to  tell  us  about  manors,  especially  as 
to  the  curious  way  in  which  they  were  consolidated,  *  made  up,'  divided, 
added  and  subtracted ;  and  there  are  some  most  interesting  notes  on  the 
TjnaTuriola^  the  small  manors,  many  of  which  appear  to  have  had  no 
demesne.  Some  of  these  are  also  recorded  as  having  no  hall,  and  here 
we  venture  to  differ  somewhat.  Unquestionably,  as  the  author  points  out, 
aula  frequently  correlates  maneriumy  just  as  curia  sometimes  equates  aula^ 
but  we  think  that  in  many  of  the  instances  quoted  aula  refers  to  the 
actual  building  and  not  to  the  manor ;  as  indeed  manerium  itself  some- 
times does.  When  we  read  of  one  hide  in  quafuit  Juitda  T.R,E.  pertinens 
ad  istum  manerium  (p.  360),  habuit  in  eivitaU  XXX  mansionea  praeter 
8uam  hallam  (p.  361),  manerium  sine  haUa  (p.  362),  and  the  like,  surely  an 
actual  building  is  referred  to ;  we  cannot  therefore  agree  with  the  author's 
comment  on  the  Berkshire  case  quoted  on  p.  359.  The  text  runs  ipse 
guoque  transportavit  hallam  et  alias  domos  et  pecuniam  in  alio  m>anerio, 
and  the  comment  is  '  The  abduction  of  the  chattels  .  .  .  may  perhaps  be 
taken  in  the  literal  sense,  but  in  regard  to  the  buildings  nothing  worse 
than  appropriation  to  another  manor  can  be  meant.'  We  see  no  reason 
to  suppose  that  the  actual  building  was  not  bodily  removed.  It  would 
not  be  dif&cult  to  transport  a  house  made  of  timber  framing  filled  in 
with  wattle  and  daub,  and  to  re-erect  it  elsewhere.  Several  instances 
of  this  actually  being  done  occur  in  the  court  rolls  of  the  manor  of 
Wakefield  ^,  in  one  of  which  damages  were  recovered  because  the  defendant 
had  removed  [irradicavit]  a  house,  and  in  two  other  cases,  the  re-erection 
on  another  site  is  expressly  mentioned. 

There  are  ten  appendices,  containing  extracts  from  illustrative  docu- 
ments, such  as  Hundred  Rolls,  Extents,  and  Court  Rolls,  and  some  very 
elaborate  analyses  of  parts  of  the  Survey  itself,  which  are  worthy  of 
careful  study. 

The  book  is  a  noteworthy  addition  to  the  literature  of  the  Domesday 
epoch,  and  should  be  read  by  all  students  of  that  period  of  English  history. 
It  is  dedicated  to  the  memory  of  the  late  Prof.  Maitland,  and  no  one 
would  have  appreciated  its  learning  more  than  he. 

W.  P.  B. 


TAe  Government  of  England,  By  A.  Lawhencb  Lowell,  Professor  of 
the  Science  of  Government  in  Harvard  University.  Maemillan 
Co.     1908.     8vo.     Two  vols.     570  and  563  pp. 

Mb.  Lowell's  treatment  of  that  most  difficult  subject,  the  actual  working 
of  the  government  of  England,  is  marked  by  breadth  of  view,  by  skilful- 
ness  of  workmanship,  and  by  unity  of  idea. 

Among  the  men  who  have  attempted  to  portray  the  actual  working  of 
the  English  constitution  at  a  given  date  Mr.  Lowell  stands  pre-eminent  by 
the  broad  way  in  which  he  regards  his  subject.  Compare  him  with  two 
among  the  most  distinguished  of  his  predecessors.  Archdeacon  Paley's 
description  of  the  British  constitution,  hidden  away  as  it  is  in  a  single 
chapter  of  his  '  Principles  of  Moral  and  Political  Philosophy ',  contains  the 
best  account  we  possess  of  the  spirit,  at  any  rate,  of  the  government  of 

*  Yorkshire  Arcliaeological  Society,  Record  Series,  vol.  36,  pp.  12,  14,  15. 
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England  towards  the  end  of  the  eighteenth  centarj.  Bagehot's  *  English 
Constitution '  gives  the  truest  picture  ever  drawn  of  Cabinet  government 
about  the  middle  of  the  nineteenth  century.  But  Paley  and  Bagehot  are 
really  preoccupied  with  little  else  than  the  relations  between  the  Crown, 
the  Houses  of  Parliament,  and  the  electorate.  They  have  written  little,  if 
anything,  about  the  government  of  England,  except  in  so  far  as  it  is 
directly  connected  with  that  parliamentary  government  which  is  to  an 
Englishman  the  salient  trait  of  a  constitutional  monarchy.  For  this  they 
are  not  to  be  blamed.  At  the  end  of  the  eighteenth  century  the  elaborate 
governmental  system  of  to-day  had  not  come  into  existence ;  in  the  middle 
of  the  nineteenth  century  the  immense  extension  of  the  authority  of  the 
State  which  is  now  visible  to  every  observer  had  only  begun  to  arrest 
attention.  But  though  contrast  does  not  imply  censure,  the  difference 
between  the  point  of  view  assumed  by  Lowell  and  that  occupied  by  Paley 
and  Bagehot  is  noteworthy.  Of  the  sixty-seven  chapters  which  make  up  our 
author's  Government  of  England,  the  greater  number  deal  exhaustively  with 
topics  such  as  Party  Organizations,  Local  Government,  Municipal  Trading, 
Education,  the  Church  Establishments,  the  Colonies,  and  the  Law  Courts, 
as  to  which  neither  Paley  nor  Bagehot  has  a  word  to  say.  Of  the  six  parts 
into  which  Lowell's  treatise  is  divided,  the  first  covers  the  whole  of  the 
ground  occupied  by  the  most  distinguished  among  the  writers  who  have 
tried  to  deal  with  the  constitution  of  England  as  a  living  organism.  Our 
author  reveals  for  the  first  time  to  many  English  readers  the  open  secret 
that  the  government  of  England  at  the  beginning  of  the  twentieth  century 
has  become  a  far  more  complicated  matter  than  what  is  generally  known 
as  the  English  constitution. 

Mr.  Loweirs  literary  workmanship  displays,  to  any  one  who  studies  it 
with  care,  a  skill  which  is  likely  enough  to  escape  notice.  Every  page  of 
his  book  can  be  easily  understood  by  intelligent  readers,  and  there  is  not 
one  reader  in  a  hundred  who  reflects  that  the  reason  why  he  understands 
some  political  or  constitutional  doctrine  which,  as  usuidly  put  forward, 
perplexes  even  an  acute  pupil  is  that  his  instructor  has  with  infinite  labour 
reduced  to  a  clear  form  propositions  which  in  the  hands  of  an  ordinary 
teacher  remain  obscure.  One  consideration  is  enough  to  prove  the  possession 
by  Mr.  Lowell  of  the  gift  of  luminous  exposition.  He  has  solved  the  problem 
which  invariably  perplexes  any  man  whose  duty  it  is  to  expound  the 
mysteries  of  English  constitutionalism.  The  puzzle  is  how  to  explain  the 
law  and  the  customs  of  an  historical  constitution  without  wandering  into 
a  treatise  on  constitutional  history.  Mr.  Lowell,  guided  by  the  rarest 
literary  tact,  has  introduced  into  his  analysis  of  the  government  of  England 
as  it  actually  exists  just  so  much  of  history,  and  no  more,  as  is  really 
required  to  explain  the  way  in  which  the  power  of  the  State  is  in  fact 
exercised.  We  are  made  almost  unconsciously  to  see  that,  while  no  one 
principle  or  body  of  principle  will  account  for  all  the  phenomena  presented 
by  the  modern  constitution  of  England,  yet  the  people  of  England  are  in 
fact  governed  in  accordance  with  certain  ideas  not  always  quite  consistent 
with  each  other,  which  originate  in  and  are  controlled  by  historical  facts. 

Mr.  Lowell's  treatise  lastly  presents,  in  spite  of  the  diversity  of  the  topics 
with  which  it  deals,  a  singular  unity  of  idea  or  purpose.  He  did  not  indeed 
come  to  the  study  of  our  institutions  with  the  desire  to  establish  some  pre- 
conceived theory.  His  attitude  towards  England  is  in  this  respect  the 
exact  opposite  of  Tocqueville's  position  in  reference  to  the  United  States. 
This  eminent  Frenchman,  when  he  came  as  quite  a  youth  to  America, 
brought  with  him  from  France  a  body  of  doctrine  about  democratic  society 
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"which  colours  every  page  of  his  *  Democracy  in  America,'  and  this  unity  of 
idea  which  gave  to  Tocqueville's  great  "work  its  impressiveness  lies  in  the 
tenacity  with  which  he  draws  from  the  supposed  experience  of  popular 
goYernment  in  the  United  States  inferences  as  to  democracy  in  France. 
Professor  Lowell  came  to  England,  as  his  book  proves,  as  a  student  rather 
than  a  teacher.  He  was  not  tied  to  any  doctrine.  Yet  a  critic  can  perceive 
(what  is  perhaps  not  equally  visible  to  our  author  himself)  that  Lowell's 
investigations  into  the  working  of  the  government  of  England  have  more 
and  more  led  him  to  one  definite  conclusion,  namely,  that  Party  Govern- 
ment, operating  on  the  whole  in  favourable  circumstances,  is  the  leading 
characteristic  of  our  political  institutions,  and  that  this  characteristic  re- 
appears and  makes  itiself  felt  under  all  the  various  forms  of  State  action. 
The  elaboration  of  this  idea  gives  to  Lowell's  Government  of  England  its 
essential  unity. 

A.  V.  D. 

[It  may  be  useful  to  call  attention  to  one  or  two  special  matters  on 
which  Mr.  Lowell  gives  information  not  to  be  found  in  other  books  of  the 
same  kind,  or  not  easily  to  be  found  elsewhere  at  all.  A  most  important 
one  is  the  steady  growth  of  the  power  of  the  leading  parliamentary  groups 
in  directing  policy,  which  is  one  direct  cause  of  the  Cabinet's  increasing 
autocracy  not  only  in  the  executive  but  in  the  legislative  work  of  govern- 
ment. Mr.  Lowell  shows  at  length  how  both  the  National  Liberal 
Federation  and  the  National  Union  of  Conservative  Associations  endeavoured 
in  late  years  to  set  up  a  popular  control  of  their  respective  parties  outside 
parliamentary  rule,  and  how  in  both  cases  the  attempt  broke  down.  In 
what  may  be  called  the  general  jurisprudence  of  government  he  points  out 
that  the  distinction  between  '  rigid '  and  *■  flexible '  constitutions  is  tending 
to  lose  its  practical  importance,  as  in  many  cases  the  special  process  of 
constitutional  amendment  is  not  much  more  troublesome  than  that  of 
ordinary  legislation.  Then  Mr.  Lowell  has  some  excellent  remarks  on  the 
difficulties  of  reforming  the  House  of  Lords ;  and  we  do  not  know  where 
else  to  find  so  good  an  account  of  our  modern  local  government  system  in 
its  practical  operation. — F.  P.] 


International  Law  applied  to  the  Ruftno-Japaneie  War^  with  the  decinotis 
of  the  Japanese  Prize  Courts.  By  Saku6  Takahashi.  New  York  : 
The  Banks  Law  Publishing  Company ;  London  :  Stevens  &  Sons, 
Lim.     1908.     8vo.     xviii  and  805  pp.     (32*.  net.) 

Ths  Preface  to  this  interesting  and  useful  work  is  dated  on  ^  the 
325th  anniversary  of  Hugo  Grotius'  birthday*. 

The  author  has  long  taken  rank  as  one  of  the  foremost  Japanese  authorities 
upon  International  law.  In  the  war  with  China  (1894-5)  he  was  already 
sufficiently  well  known  in  that  capacity  to  be  sent  out  as  legal  adviser  to 
the  commander-in-chief  of  the  Japanese  fleet.  He  subsequently  passed 
a  couple  of  years,  first  at  Oxford  and  then  at  Cambridge,  while  occupied 
in  writing  his  Cases  on  International  Law  during  the  Chino- Japanese  War, 
published  in  1899,  &^^  ^^  ^^  return  to  Japan  was  appointed  Professor 
in  the  University  of  Tokio.  During  the  Russo-Japanese  War  he  had 
ample  opportunities,  as  a  member  of  the  legal  committee  in  the  Department 
for  Foreign  Affairs,  for  closely  following  the  course  of  events,  and  for  col- 
lecting the  material  of  which  he  has  made  such  good  use  in  the  volume 
now  before  us. 
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Mr.  Takahashi  rightly  holds  the  Russo-Japanese  vi&t  to  hare  been 
'  one  of  the  most  important  events  the  world  has  ever  witnessed/  and  '  an 
epoch-making  event  in  the  evolution  of  International  Law.'  He  goes 
on  to  point  out  that  it  '  has  afforded  innumerable  cases  that  illustrate 
almost  every  article  of  the  Geneva  and  the  Hague  conventions  relating  to 
Laws  and  Customs  of  Land  and  Naval  warfare,  and  furthermore  has 
presented  cases  without  precedents,  suggesting  the  desirability  of  a 
thorough  revision  of  the  present  laws.'  The  book  deals,  accordingly,  under 
appropriate  headings  with  the  numerous  questions  to  which  the  war  gave 
rise.  Part  I  treats  *  Of  the  Outbreak  of  War,  and  its  effects,'  discussing 
the  vexed  question  whether  a  declaration  of  war  need  precede  the  first 
act  of  hostility ;  as  also  the  position  of  subjects  of  one  belligerent  found 
within  the  territory  of  the  other  at  the  outbreak  of  war;  the  days  of 
grace  to  be  allowed  to  enemy  shipping ;  and  the  legality  of  trading  with 
the  enemy.  Part  II  relates  to  ^  The  Laws  and  Customs  of  Land  Warfare ' ; 
treating  of  lawful  combatants,  prisoners,  the  killed,  means  of  injuring, 
spies,  sieges,  capitulations,  and  occupied  territory.  Part  III  deals  with 
*  The  Laws  of  Naval  Warfare ' ;  and  therein  of  the  sinking  of  prizes ; 
blockade ;  hospital  ships ;  war  correspondents ;  and  bombardment  of 
coast  towns.  Part  IV,  on  '  Neutrality,'  deals  with  Russian  warships  in 
neutral  ports ;  Russian  officers  and  crews  rescued  by  neutrals ;  and  con- 
traband of  war.  Part  V,  on  *  Prize  Law,'  gives  an  account  of  the  organi- 
zation of  the  Japanese  Prize  Courts,  their  procedure,  and  the  law 
administered  by  them;  also  supplying  reports  of  the  more  important 
cases  decided  by  those  courts ;  classified  under  the  headings  of  enemy 
vessels ;  vessels  carrying  contraband  persons  ;  vessels  carrying  contraband 
goods ;  blockade  runners ;  unneutral  services ;  and  released  vessels.  The 
utility  of  the  work  is  enhanced  by  six  important  appendices,  followed  by 
twenty-two  tabular  statements. 

The  author  naturally  takes  the  side  of  his  own  country  in  discussing 
occurrences  which  have  given  rise  to  controversy.  He  maintains,  for 
instance,  that  the  attack  on  the  Russian  fieet  at  Port  Arthur  without  any 
formal  declaration  of  war  could  not  under  the  circumstances  be  com- 
plained of;  that  the  protest  of  the  captains  of  the  British,  Italian,  and 
French  warships  in  the  Korean  harbour  of  Chemulpo  against  the  attack 
on  the  Russian  warships  lying  there  was  uncalled  for ;  and,  what  is  more 
open  to  question,  that  the  capture  of  the  Jiyeshitelm  in  the  Chinese  part 
of  Chefoo  was,  under  the  circumstances,  justifiable.  A  good  memorandum 
on  this  incident  will  be  found  at  p.  44a.  Naturally  also,  the  author  has 
a  section  refuting  *  false  accusations  of  the  Russian  Government  against 
the  Japanese  army,'  and  another  on  '  Russian  breaches  of  the  rules  of 
war.'  A  long  chapter  is  devoted  to  the  sinking  of  merchant  vessels, 
Japanese  and  neutral,  by  Russian  cruisers.  Here  it  must  be  noted  that, 
alike  by  the  Japanese  and  the  Russian  regulations,  neutral  as  well  as 
enemy  vessels  might,  under  certain  circumstances,  be  destroyed  at  sea, 
instead  of  being  taken  in  for  condemnation  by  a  Prize  Court.  Our  own 
government,  it  will  be  remembered,  has  maintained  that  such  action,  so  far 
as  neutral  ships  are  concerned,  is  a  breach  of  international  law ;  a  view 
for  which  they  were  unable  to  gain  support  at  the  recent  Peace  Conference. 
Professor  Takahashi's  opinion  on  this  point  is  somewhat  guardedly  ex- 
pressed. He  discusses  convincingly  some  objections  made  to  the  Japanese 
instructions  as  to  conditional  contraband,  with  special  reference  to  the 
case  of  the  I/giping, 

The  pages  to  which  the  reader  who  has  some  special  acquaintance  with 
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the  subject  will  probably  turn  -with  most  interest  are  those  (527-754) 
dealing  with  'new  cases  of  Prize  Law,  added  by  the  decisions  of  the 
Japanese  Prize  Courts.'  No  less  than  124  cases  were,  it  seems,  tried  by 
the  courts  of  first  instance^  and  92  of  them  went  up  to  the  Court  of  Appeal. 
They  raise  several  novel  questions,  and  contain  many  displays  of  argu- 
mentative ingenuity.  The  study  of  them,  it  may  be  permissible  to  remark, 
would  be  much  facilitated  were  each  of  them  supplied  with  the  familiar 
'  head-note.'  The  reports  may  be  read  not  only  for  instruction  but  some- 
times also  for  antusement.  In  the  Bobrick^  for  instance,  it  was  twice 
naYvely  urged  on  behalf  of  the  owners  that  there  is  no  fixed  international 
law,  but  that  States  should  take  into  consideration  the  spirit  of  the  times 
and  the  most  advanced  theories  of  scholars,  as  expressed,  e.g.  in  the 
resolutions  of  the  Institute  of  International  Law :  ergo  that  enemy  property 
at  sea  is  exempt  from  capture.  The  Court  was  unable  to  accept  these 
views,  and  treats  as  inadmissible  'the  advocate's  vague  argument  for 
governing  the  solid  business  of  the  day  by  the  principle  of  universal 
benevolence.'  The  Thalia  was  a  small  steamer  which  had  been  brought  on 
board  the  Progress  (both  vessels  being  the  property  of  a  Russian  company) 
and  left  by  her,  before  the  commencement  of  the  war,  on  dry  la^d  in  the 
Hakodate  dockyards  for  repairs.  While  there,  she  was  captured  by  order 
of  the  captain  of  a  Japanese  man-of-war.  It  was  argued  for  the  company 
that  naval  capture  can  be  made  only  of  property  afioat;  that  the  steamer, 
having  been  hauled  on  shore,  was  protected  from  seizure  by  Arts.  23  and 
46  of  the  Hague  Convention  as  to  land  warfare,  and  not  being  within 
the  *  cas  r^gis  par  la  loi  maritime,'  was  not  excepted  from  the  protection 
guaranteed  by  Art.  53 ;  that  the  steamer,  so  long  as  she  remained  on  dry 
land,  could  do  no  damage  to  Japan ;  that,  having  been  brought  on  board 
of  another  steamer,  she  was,  and  still  remained,  not  a  ship  but  cargo,  &c. 
Here  also  the  decision  gives  no  countenance  to  the  argument  for  the 
claimant.  The  questions  raised  in  most  of  the  cases  reported  are,  of 
course,  of  a  more  serious  nature. 

The  account  given,  in  earlier  chapters, of  the  admirable  treatment  accorded 
to  prisoners  should  not  be  left  unread.  The  humane  provisions  of  the  Hague 
Convention  upon  the  subject  were  scrupulously  observed;  and  many 
indulgences  in  excess  of  those  provisions  seem  to  have  been  granted,  when 
this  could  safely  be  done.  It  may  be  enough  to  refer  to  the  -erection  of 
separate  chapels  for  prisoners  who  were  of  the  Roman  Catholic,  Greek, 
Mohammedan,  or  Jewish  religion  (p.  146),  and  to  the  trouble  taken  to 
provide  a  form  of  oath  (p.  107)  which  could  be  conscientiously  accepted 
by  Russian  officers,  for  whom  it  was  wished  to  secure  freedom  of  outdoor 
exercise.  T.  E.  H. 


State  and  FaviU^  in   Early  Home,     By  Charles  "W.  L.  Launspach. 

London  :  George  Bell  &  Sons.     1908.     8vo.     xx  and  288  pp. 

(7.?.  6d,  net.) 
Mr.  Launspach  limits  the  scope  of  his  work  to  the  *  infancy  and 
adolescence  of  Rome,'  as  to  which  plausible  conjecture  must  necessarily  to 
a  large  extent  take  the  place  of  accurate  knowledge.  His  central  idea  is 
that '  the  early  Roman  state  was  a  conscious  imitation  of  the  ancient  Gens 
or  ancient  family/  based  on  kinship  and  still  more  on  community  of 
religious  cult,  but  modified  in  its  gradual  development  both  by  internal 
economic  and  constitutional  forces   and  by  external  foreign  influences, 
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at  first  Etruscan  and  Hellenic,  afterwards  African,  Asiatic,  and  world- 
wide. 

Our  author  follows  M.  Fustel  de  Coulanges  in  the  paramount  impor- 
tance which  he  attributes  to  the  worship  of  dead  ancestors  and  the  per- 
formance of  the  '  sacra/  He  points  out  that  the  basis  of  a  gens  was  not 
so  much  the  natural  ties  of  kinship  or  race  as  the  ties  which  might  be 
created  artificially  as  well  as  naturally  for  the  maintenance  at  the  same 
tribal  altar  of  a  common  ritualy  in  dutiful  obedience  to  '  a  real  or  reputed 
kinsman,  generally  long  dead,  and  not  always  ascertainable ' :  but  that 
though  Rome  was  formed  by  the  union  of  gentes  and  based  on  gentile 
organization,  the  gens  itself  was  disintegrating,  when  Rome  was  first 
consolidated,  the  agnatic  family  becoming  now  the  civil  unit  of  the  State, 
under  the  headship  of  the  Paterfamilias,  and  originating  the  Jus  Priyatum 
as  the  gens  had  originated  the  Jus  Publicum. 

The  work  goes  on  to  trace  the  eyolution  of  the  Roman  Constitution  and 
sketches  the  early  growth  of  Roman  Priyate  Law,  but  does  not  profess 
or  attempt  to  deal  with  the  wonderful  deyelopment  of  mature  Roman 
Law  through  the  agency  of  Juristic  Interpretation  and  the  Praetor's 
edict. 

Mr.  Launspach  claims  *  to  rigidly  exclude  the  merely  picturesque  and 
dramatic/  but  the  reader  will  not  complain  of  his  letting  himself  go  over 
a  yery  graphic  and  interesting  reconstruction  of  the  ceremonies  of  a 
Roman  wedding  (pp.  150-5).  The  conjecture  of  Cuq,  which  he  adopts, 
that  Confarreatio  was  originally  usual  in  the  case  of  the  marriage  of 
persons  of  different  gentes  only  appears  to  be  ingenious  rather  than  con- 
yincing. 

As  to  matters  of  fact  the  work  is  careful  and  accurate.  The  style  is 
pleasant  and  readable,  though  somewhat  marred  by  the  too  frequent  use 
of  unusual  or  obsolete  words,  e.  g.  *  clerisy,'  *  sacerdocy,'  *  memorize,'  *  com- 
pulsitor,' *  antagonised,'  *theftuously,' '  timeously.'  The  many  references  to 
standard  and  up-to-date  authorities  show  wide  reading,  and  the  use  made 
of  them  indicates  sound  scholarship  and  extensive  knowledge. 

S.  H.  L. 


Die  Trennung  von  Stoat  und  Kirche.  Von  Karl  RothenbUcher. 
Munich:  C.  H.  Beck'sohe  Verlagsbuehhandlung.  1908.  8vo. 
•  XV  and  475  pp.  (M.  14.) 
This  is  a  remarkable  book,  which  ought  not  to  be  left  unread  by  any 
person,  lawyer  or  layman,  who  takes  an  interest  in  the  relations  between 
Church  and  State.  Its  object  is  to  give  an  analysis  of  these  relations  in 
the  countries  in  which  the  system  of  '  separation  '  prevails.  There  are,  as 
the  author  shows,  three  possible  systems :  (a)  the  system  of  a  complete 
union  between  Church  and  State  which  theoretically  prevails  in  the 
countries  in  which  one  Church  is  established  as  the  State  Church  (e.g. 
in  England,  Scotland,  Austria,  Spain,  Russia,  &c.) ;  (6)  the  system  of  free 
Churches  in  a  free  State,  which  prevails  in  the  countries  in  which  several 
churches  are  established  as  authorities  recognized  by  Public  Law  (e.  g.  in 
several  German  States,  in  Belgium,  Italy,  &c.) ;  (c)  the  system  of  separation 
which  prevails  in  the  countries  in  which  religious  communities  are  looked 
upon  as  associations  belonging  to  the  domain  of  private  law  (e.g.  in 
Ireland,  the  United  States  of  America,  France  after  the  Separation  Law, 
&c.,  &c.).  The  complete  Union  of  Church  and  State  was  a  postulate  of 
mediaeval,  political  and  religious  doctrine.     In  the  struggles  between  the 
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ecclesiastical  and  ciyil  authorities  ^hich  occurred  in  all  Christian  countries 
during  the  Middle  Ages  the  separation  of  Church  and  State  was  not 
claimed  on  either  side.  The  objects  to  be  attained  by  the  Reformation 
did  not  include  the  severance  of  the  tie  between  Church  and  State. 
Dr.  Rothenbacher  shows  that  Luther's  conception  of  the  Christian  Church 
as  an  invisible  bodj,  differing  in  every  respect  from  the  ecclesiastical 
organization  which  usurped  that  name,  sowed  the  first  seeds  of  the  ideas 
which  brought  on  the  movement  for  separation,  but  that  the  Protestant 
leaders  did  not  either  originate  or  encourage  such  a  movement.  In  the 
countries  in  which  the  reformed  religion  was  introduced  a  redistribution 
of  the  respective  functions  of  the  civil  and  the  ecclesiastical  authorities 
took  place,  but  the  union  between  the  secular  and  the  spiritual  power 
was  continued.  Dr.  Rothenbttcher  shows  that  it  was  by  the  Anabaptist 
sect  that  the  claim  for  a  separation  was  for  the  first  time  raised  in  a 
deliberate  manner.  This  appears  particularly  from  the  writings  of 
Balthasar  Hubmaier,  from  which  interesting  quotations  are  given.  TIkj 
well-known  attempt  to  establish  an  independent  Anabaptist  community 
failed  after  a  short  trial,  but  the  sect  survived  in  a  number  of  localitiei^, 
particularly  in  Holland,  and  its  teachings  promoted  the  Puritan  movement 
in  this  country  and  the  formation  of  new  communities  in  America  in 
which  the  separation  of  Church  and  State  was  for  the  first  time  established 
as  a  constitutional  principle.  The  principle  of  separation  did  not,  however, 
become  generally  popular.  As  shown  by  Dr.  RothenbUcher,  even  philo- 
sophers as  liberal  in  their  theological  views  as  Spinoza  and  Uume  were 
in  theory  in  favour  of  a  union  between  Church  and  State.  Neither  Voltaire 
nor  Rousseau  were  advocates  of  a  separation,  and  during  the  first  stages 
of  the  French  revolution  the  substitution  of  a  more  rational  cult  for  that 
of  the  existing  Church  was  aimed  at,  but  the  new  cult  was  to  be  a  State 
institution  like  that  of  the  Church  which  it  was  to  replace.  There  were, 
however,  several  tendencies  at  work  which  operated  in  favour  of  separation 
from  various  points  of  view.  Among  these  tendencies  the  teachings  of 
the  adherents  of  the  ^natural  law  doctrine' — who  on  a  jynori  grounds 
upheld  the  importance  of  the  distinction  between  political  and  the  eccle- 
siastical organizations — did  not  have  an  immediate  effect  on  popular 
feeling  but,  through  the  influence  which  they  exercised  on  widely  read 
writers  like  Kant  and  Fichte,  gave  an  indirect  stimulus  to  the  separation 
movement.  A  more  direct  and  more  potent  influence  was  exercised  by 
theologians  like  Schleiermacher  and  Vinet,  who  advocated  a  religion  of 
a  deeper  and  less  mechanical  nature  than  that  which  characterized  the 
official  Churches,  and  on  the  other  side  by  Catholics  like  Joseph  de  Maistre 
Lammenais  and  Montalembert,  who  by  the  severance  of  the  ties  between 
Church  and  State  hoped  to  increase  the  powers  of  the  Papacy.  The 
agitation  for  a  separation  of  Church  and  State  from  the  point  of  view 
of  political  liberalism  is  another  factor  by  which  the  movement  was 
intensified. 

The  sketch  thus  outlined  of  the  history  of  the  intellectual  influences 
which  promoted  the  desire  for  the  separation  of  Church  and  State  is 
followed  by  an  account  of  the  methods  by  which  the  separation  was 
brought  about  in  the  countries  in  which  the  desire  was  carried  out.  The 
largest  space  is  of  course  given  to  an  account  of  the  causes  of  the 
French  Separation  Law  and  of  the  manner  in  which  it  has  operated  so  far. 

Englbh  readers  will  be  specially  interested  in  the  description  of  the 
developments  in  America.  The  Puritan  settler^  were  opposed  in  theory 
to  the  principle  of  a  State  Church,  but  they  wished  to  form  communities 
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consisting  ezclusiyely  of  members  of  their  own  persuasion,  with  the  result 
that  in  most  of  the  Colonies  which  they  founded  the  union  of  Church  and 
State  was  more  complete  than  in  the  mother  country.  In  Virginia  and 
Carolina  the  Church  of  England  was  the  established  Church  down  to  the 
date  of  the  secession.  In  other  colonies  ecclesiastical  matters  were  in  a 
continuous  state  of  change.  Rhode  Island  and  Pennsylvania  were  the 
only  American  Colonies  in  which  the  separation  between  Church  and  State 
was  consistently  maintained  from  the  beginning.  The  secession  of  the 
American  Colonies  firom  Great  Britain  and  the  formation  of  the  Union, 
coupled  with  the  increase  of  immigration  from  various  countries,  led  to 
a  gradual  disappearance  of  the  State  Churches ;  when  in  1833  the  Church 
of  Massachusetts  was  disestablished  the  separation  of  Church  and  State 
was  complete  throughout  the  United  States.  In  Dr.  Rothenbttcher's  opinion 
the  separation  movement  in  America  was  mainly  characterised  by  the  pro- 
nounced religious  feeling  which  appeared  to  be  its  guiding  motive.  The 
description  of  the  present  position  of  the  religious  denominations  in  the 
several  States  which  follows  the  account  of  their  history  is  as  lucid  and 
complete  as  the  other  portions  of  the  book.  Dr.  RothenbUcher  is  specially 
impressed  by  the  concessions  made  to  the  Roman  Church,  which  appears 
to  have  more  real  power  in  the  United  States  than  in  some  of  the  countries 
in  which  it  is  the  established  State  Church. 

As  shown  by  Dr.  Rothenbacher  throughout  his  book,  the  separation  of 
Church  and  State  does  not  necessarily  imply  a  complete  neutrality  of  the 
State  in  religious  matters ;  such  a  neutrality  is  in  fact  impossible.  The 
form  of  the  oath  administered  in  the  Courts  or  required  to  be  sworn  by 
public  officials  or  members  of  the  legislature  on  the  assumption  of  their 
respective  duties,  the  rules  as  to  the  validity  of  marriages  and  divorces, 
the  nature  of  the  religious  or  moral  education  to  be  supplied  in  the  Schools 
maintained  or  supported  by  public  authorities,  the  form  of  the  ceremonial 
used  in  the  case  of  any  public  solemnities,  the  manner  of  dealing  with 
utterances  opposed  to  the  received  theological  opinions, — all  these  are 
matters  on  which  the  law  or  the  custom  of  every  political  community 
must,  and  in  actual  fact  does,  take  a  more  or  less  decided  view.  On  these 
points  also  Dr.  RothenbUcher's  book  contains  abundant  and  interesting 
information. 

Perhaps  some  day  the  author  will  in  another  work  describe  the  con- 
stitutional position  of  the  established  Churches  and  of  the  Nonconformist 
religious  communities  in  the  countries  in  which  the  Union  of  Church  and 
State  is  still  maintained.  Such  a  book  would  be  as  interesting  and 
valuable  to  the  comparative  constitutional  lawyer  as  the  admirable  volume 
to  which  this  notice  refers.  E.  S. 


Die  Tieorie  der  Ferwahrlotung  und  das  Sydem  der  Ersatzerziehung.  Von 
Dr.  Heinrich  Reicheb.  Vienna:  Manz.  1908.  8vo.  viii 
and  388  pp. 

This  is  the  third  volume  of  a  work  dealing  with  the  law  as  to  neglected, 
destitute,  mentally  deficient,  and  criminal  children.  In  the  present  volume 
the  author,  after  explaining  the  term  *  Verwahrlosung '  as  applied  by  him 
(want  of  adequate  care),  gives  a  survey  of  the  several  grounds  on  which 
the  public  authorities  of  a  number  of  countries  (Austria,  England,  France, 
Germany,  Switzerland)  are  justified  in  interfering  where  such  *  Verwahr- 
losung *  occurs,  and  of  the  manner  in  which  such  interference  is  carried 
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out.  The  remaining  part  of  the  yolumo  contains  a  summary  of  the 
statutory  provisions  existing  in  the  countries  referred  to  as  to  the  education 
and  care  substituted  by  the  State  in  reformatory  and  industrial  schools 
and  similar  institutions  for  the  education  and  care  \?hich  in  normal  cases 
is  provided  by  the  parents.  As  far  as  we  can  judge  the  information 
supplied  by  the  author  is  accurate  and  complete.  The  details  of  the 
English  Children's  Bill,  which  before  or  shortly  after  the  publication  of 
this  notice  will  probably  have  been  transformed  into  the  Children's  Act, 
1 908,  were  of  course  unknown  when  the  book  under  review  was  printed, 
but  the  existence  of  the  Bill  is  mentioned  in  a  footnote. 

Some  reference  to  the  French  <  cantines  scolaires '  and  to  the  English 
statutory  provisions  as  to  the  supply  of  meals  to  children  attending  public 
elementary  schools  would  have  been  desirable.  Dr.  Belcher's  book  will  be 
of  great  assistance  to  any  person  interested  in  the  important  subject  with 
which  it  deals.  E.  S. 


BuUerworth^9  Ten    Years'  LigeH  of  Reported   Cases,    1898   to   1907* 

Issued  under  the  ^neral  editorship  of  Sidney  W.  Clarkb,  with 

the  co-operation  of  C.  C.  M.  Plumptre,  W.  P.  Lawrence,  F.  J* 

CoLTMAN,  M.  R  Emanuel,  W.  Valentine  Ball,  E.  L.  Hopkins, 

and  Harry  Glover.     London:  Batterworth  &  Co.     1908.    In 

Four  Vols.      La,  8vo.     Vol,  I,  1355  pp.;   VoL  II,  1258  pp.; 

Vol.  Ill,  1246  pp. ;  Vol.  IV,  36a  pp.    (£3  y.  net  for  the  entire 

work.) 

A  digest  of  reported  cases  is  always  welcome,  and  when  it  covers  such 

a  long  period  as  that  of  ten  years  it  is  received  with  open  arms.     Messrs. 

Butterworth's  digest  is  quite  an  armful  with  its  4,221  pages  and  notes 

of  9,300  cases.     The  classification  of  the  work  is  based  on  that  of  the 

publishers'  other  publications^  the  Encyclopaedia  of  Forms  and  Precedents 

and  Lord  Halsbury's  Laws  of  England,  with  such  modifications  as  the 

nature  of  a  digest  requires.    It  is  claimed  for  this  digest,  in  the  publishers' 

note,  that  it  includes  practically  every  case  reported  during  the  ten  years 

as  decided  in  the  English  Courts,  together  with  a  large  number  of  cases 

from  Scotland  and  Ireland.     Each  page  is  in  two  columns,  and  each  main 

heading  is  in  thick  black  type.     References  may  easily  be  made  from  one 

heading  to  another,  and  when  the  note  of  a  case  refers  to  some  other 

decision  there  is  a  further  reference  to  the  column  of  the  digest  in  which 

that  case  can  be  found.     There  are,  of  course,  many  headings  under 

which  will  be  found  cross-references  to  other  headings,  but  to  each  of  the 

principal  headings  —  such  as  Bankruptcy  and  Companies  —  a  separate 

table  of  contents  is  prefixed.     The  digest  proper  occupies  the  whole  of 

three  Tolumes.     The  fourth  and  smallest  volume  contains  (i)  a  list  of 

words,  terms  and  phrases  considered  or  explained  in  the  cases  digested ; 

(a)  an  alphabetical  list  of  cases  affirmed,  reversed,  overruled,  followed  or 

considered ;    and  (3)  an  alphabetical  table  of  the  cases  digested,  stating 

the  year  of  the  decision  or  the  report  of  it,  and  referring  to  the  volume  of 

the  digest,  and  the  number  of  the  column  thereof,  in  which  each  case 

is  noted. 

It  is  only  after  a  digest  has  been  frequently  consulted  that  one  can  give 
a  sound  opinion  whether  it  is  well  arranged  or  otherwise,  but,  so  far  as 
the  reyiewer  has  tested  the  four  volumes,  they  seem  to  be  very  well  put 
together.     The  Yearly  Digest,  another  work  published  by  Messrs.  Butter- 
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worth  &  Co.,  has  frequently  received  a  favourable  review  in  these  columns, 
and  it  is  announced  that  the  arrangement  of  the  ten  years'  digest  will  be 
followed  in  future  issues  of  the  Yearly  Digest,  and  in  the  quarterly 
divisions  which  are  to  become  a  feature  of  that  publication.  With  so 
many  new  law  books,  new  editions  of  law  books,  and  digests,  annual  or 
otherwise,  it  is  to  be  hoped  that  practitioners  may  be  relieved  ftom  the 
wearisoine  task  of  noting  up  the  reports  themselves.*  To  those  who  have 
fallen  into  arrear  with  such  work  the  Ten  Tears'  Digest  will  indeed  come 
as  a  boon.  F.  E. 


Hindu  Family  Law^  as  adminUtered  in  JSriiisA  India.  By  Ernkst  John 
Trevelyan^  Reader  in  Indian  Law  in  the  University  of  Oxford ; 
late  a  Jndge  of  the  High  Court  at  Calcntta.  London :  Thacker  &  Co. 
1908.    Lai  8vo.    39a  pp.    (2,59.  net) 

This  is  a  work  which,  when  completed,  will  be  of  valuable  assistance  to 
the  Indian  practitioner.  We  say  '  when  completed/  because  it  is  in  its 
present  shape  manifestly  incomplete ;  thus,  there  is  no  mention  of  such  im- 
portant subjects  as  Wills  and  Inheritance.  We  say  '  the  Indian  practitioner,' 
because  the  chief  value  of  the  book  lies  in  the  footnotes,  in  which  are 
numerous  references  to  the  last  editions  of  works  of  Hindu  lawyers  (such 
as  6.  C.  Sarkar's  Law  of  Adoption,  and  the  same  author's  Hindu  Law, 
Sir  Gurudas  Banerji's  Law  of  Marriage  and  Stridhan,  Bbattacharya's  Law 
of  Joint  Hindu  Family,  and  the  same  author's  Hindu  Law,  and  other 
similar  works),  which  are  not  generally  accessible  to  students,  even  in 
India ;  also  every  possible  reported  case  seems  to  be  noted,  and  not  many 
of  the  old  reports  are  available,  certainly  to  very  few  students  in  England. 
But  as  a  collection  of  simple  propositions,  based  on  numerous  authorities, 
the  references  to  which  are  always  given,  the  book  will  be  invaluable.  It 
remains  for  the  practitioner  to  look  up  each  authority,  and  note  carefully 
whether  the  cases  can  be  distinguished. 

Where  Dr.  Trevelyan  submits  his  own  opinion,  contrary  to  any  authority 
or  reported  case,  he  does  so  cautiously  and  on  grounds  well  worthy  of 
consideration. 

We  are  glad  to  notice  that  in  dealing  with  the  subject  of  the  right  of  a 
Hindu  widow  to  adopt  a  son  to  her  deceased  husband,  and  the  consequences 
of  such  an  adoption — a  subject  fruitful  of  litigation  in  India — Dr.  Trevelyan 
enunciates  the  law  clearly.  Thus  (pp.  130-1)  *  a  widow's  power  to  adopt 
is  at  an  end  for  all  purposea^  as  soon  as  the  estate  of  her  husband  is  vested 
in  an  heir  (other  than  herself)  of  his  natural  or  adopted  son,  or  of  his 
son's  son,  or  son's  son's  son  who  has  inherited  to  him,  and  is  noi  revived  by 
the  death  of  such  heir,  even  when  on  such  death  she  herself  succeeds  to  the 
property  which  was  of  her  husband,  and  therefore  by  adopting  devests  no 
estate  but  her  own.  This  rule  applies,  whether  there  be  an  express 
power  given  by  the  husband,  or  such  power  be  implied,  as  in  the 
Maharashtra  School,  or  the  power  be  exerciseable  with  the  consent  of  the 
sapindas.' 

And  further  on  (p.  198),  with  certain  exceptions  which  it  is  unnecessary 
to  particularize,  *  adoption  by  a  widow  does  not  devest  any  estate  of 
inheritance,  which  has  been  taken  by  a  person,  as  heir  of  a  male  holder 
other  than  the  person  to  whom  the  adoption  was  made.'  As  Chief  Justice 
Peacock  said  (quoted  by  Dr.  Trevelyan,  p.  199)  'there  is  no  case  in  which 
an  estate  vested  by  inheritance  can  be  devested  by  the  adoption  of  a  son  by 
a  widow  after  her  husband's  death.'     And  Dr.  Trevelyan  adds  (p.  201), 
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*  It  is  submitted  that  an  estate  cannot  be  devested  by  the  mere  consent  of 
the  person  in  whom  it  is  Tested/ 

The  foundation  for  these  principles  is  a  ruling  of  the  Privy  Council, 
given  so  long  ago  as  1865^  in  a  famous  leading  6ase,  generally  known  as 
ChandrabuUe^s  case.  It  is  that  the  power  of  a  Hindu  widow  to  adopt  a 
son  is  limited.  Thus,  where  a  Hindu  dies,  leaving  a  widow  and  a  son,  and 
that  son  subsequently  dies,  leaving  bo  son,  but  hb  own  widow,  the  power  Of 
the  former  widow  to  adopt  is  at  an  end,  and  can  never  afterwards  be 
revived,  even  though  (as,  for  instance,  by  the  death  of  the  son's  widow 
issueless,  or  without  having  adopted  a  son)  the  estate  becomes  vested  in 
her.  It  follows  that  if  she  cannot  by  her  assent  revive  an  extinct  power 
to  adopt,  to  be  exercised  by  herself,  equally  she  cannot  do  so,  if  she  intends 
the  power  to  be  exercised  by  some  one  else. 

Perhaps  the  most  striking  illustration  of  this  principle  was  the  following 
case,  which  is  quoted  by  Dr.  Trevelyan  (p.  198)  among  the  numerous 
illustrations  given  by  him.  A  died,  leaving  a  widow,  B,  and  a  son,  C^ 
by  another  wife  (predeceased).  C  died  unmarried,  and  the  estate  became 
vested  in  a  collateral,  X,  who  gave  his  son,  D,  to  be  adopted  by  the  widow 
B.  It  was  held — and  this  ruling  has  never  been  directly  disputed — that 
though  X  consented  to  the  adoption  by  B  (he  was  the  natural  father  of  the 
adoptive  son),  B's  power  to  adopt  was  at  an  end^  for  on  her  stepson  dying 
unmarried,  she  did  not  succeed  as  heir,  and  the  fact  that  the  heir  wished 
her  to  adopt  could  not  validate  the  adoption.  It  may  be  said  that 
possibly  this  principle  may  not  be  in  accordance  with  either  the  strict 
letter  or  the  spirit  of  the  Hindu  law  as  expounded  in  the  books,  or  as 
understood  by  the  Hindus  themselves,  and  that  this  may  be  an  illustration 
of  a  hard  and  fast  line  laid  down  by  judges  in  London,  governing  all  the 
courts  in  India,  in  a  matter  which,  if  left  to  a  natural  development  of  the 
Native  Law,  might  possibly  have  resulted  in  a  different  principle.  A 
learned  Hindu  judge  who,  while  professing  to  follow  the  ruling  of  the 
Privy  Council,  delivered  more  than  one  judgment  in  conflict  with  it,  said : — 
^  Nothing  is  more  common  in  this  country  than  to  find  that  parents  when 
they  grow  old,  and  have  the  misfortune  of  losing  an  only  son  in  their  old 
age,  leaving  a  young  (and  sonless)  widow  behind,  think  it  their  duty  to 
console  that  widow  for  the  loss  she  has  suffered  by  permitting  her  to  adopt 
a  son  in  preference  to  adopting  a  son  themselves.'  This  is  quite  true ;  and 
if  the  widow  of  the  predeceased  son  exercises  the  power  of  adoption  during 
her  father-in-law's  life,  no  obstacle  can  be  raised  on  account  of  the  dictum 
of  the  Privy  Council.  But  it  must  be  during  the  father-in-law's  life,  for 
on  his  death  his  estate  becomes  vested  by  inheritance  in  his  own  widow : 
she  can  adopt,  but  she  cannot  authorize  her  daughter-in-law  to  adopt : 
the  latter's  power  is  no  longer  in  existence.  Such  is  the  result  of  the 
ruling  of  the  Privy  Council,  and  the  Courts  in  India  are  bound  thereby. 

No  doubt  some  attempts  have  been  made  by  the  Courts  in  India  to 
avoid  the  rule  laid  down  by  the  Privy  Council.  The  first  attempt  was 
made  at  Calcutta;  and,  curiously  enough,  this  took  place  in  connexion 
with  the  same  family  and  the  same  property  as  were  the  subject  of  the 
leading  case  {ChandrabtiUe^a)  in  which  the  ruling  was  enunciated.  The 
'  adopted  son '  obtained  possession  of  the  property,  and  resisted  the  attack 
made  to  oust  him  by  the  collateral  heirs.  The  High  Court  at  Calcutta 
supported  him,  opining  that  the  rejection  of  his  status  as  adopted  son  in  the 
leading  case  was  intended  by  the  Judicial  Committee  of  the  Privy  Council 
to  be  limited  to  the  circumstances  of  that  case.  But  on  further  appeal  to 
the  Privy  Council  that  view  was  not  approved ;  and  the  ruling  was  clearly 
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enunciated  that  the  adoption  was  inyalid  under  all  circumstances,  for 
the  poster  of  the  adoptive  mother  was  *  at  an  end ' ;  nothing  could 
revise  it. 

In  Western  India^  besides  the  judgements  of  the  learned  Hindu  judge, 
already  referred  to,  there  is  a  comparatlTely  recent  decision  of  the  late 
Chief  Justice,  Bombay,  which  is  in  conflict  with  the  ruling  of  the  Privy 
CounciU  It  was  a  case  in  which  there  were  two  brothers,  S  and  B,  found 
to  be  divided  in  estate.  S  died,  leaving  his  widow  Bp  and  B,  the  widow 
of  his  predeceased  son.  Thus  on  the  death  of  S,  his  estate  was  vested  in 
his  own  widow  B|.  B,  adopted  a  son,  who  claimed  to  oust  B,  on  the 
ground  that  B,  had  consented  to  his  adoption.  A  preliminary  question 
arose  whether  B,  had  been  legally  married  to  S.  *  In  case  that  is  determined 
in  the  affirmative,'  said  the  learned  Chief  Justice,  '  it  will  be  necessary  to 
consider  whether  B,  consented  at  the  time  of  the  adoption  of  a  son  by  B,.' 
But  such  a  question  could  never  arise.  For,  to  quote  Dr.  Trevelyan  again, 
p.  aoi, '  an  estate  cannot  be  devested  by  the  mere  consent  of  the  person  in 
whom  it  is  vested.'  And  he  adds,  *  this  seems  to  be  in  accordance  with  the 
weight  of  authority,'  giving  in  a  footnote  a  reference  to  the  live  Bombay 
cases,  in  which  a  different  view  was  expressed.  They  are  (i)  Payapa  v. 
AfMmmay  23  Bom.  327,  at  pp.  331-2  ;  (2)  Gopal  v.  FtWmu,  23  Bom.  250 ; 
(3)  Babu  V.  Batnojij  21  Bom.  819 ;  (4)  Buj^hand  v.  Rakhmabai,  8  Bom., 
High  Court,  Appellate  Cases,  114,  at  p.  122  ;  and  (5)  the  case  just  quoted, 
Bhimappa  v.  Bassawa,  29  Bom.  400.  It  is  interesting  to  note  that  as 
recently  as  June  of  the  present  year  a  Division  Bench  of  the  Bombay  High 
Conrt  doubted  whether  the  decision  in  Payapa  v.  Apamma  (see  above), 
which  at  the  time  it  was  given  was  considei^sd  by  its  authors  as  finally 
laying  down  the  law  on  the  point  in  question,  can  now  be  regarded  as 
a  binding  authority.  No  doubt  in  time  the  five  cases  noted  above  will 
be  authoritatively  overruled^  and  the  law  will  then  be  expounded  as  shown 
by  Dr.  Trevelyan. 

Dr.  Trevelyan  goes  on  to  make  a  very  apposite  remark  :  '  Even  if  consent 
can  operate  to  devest  an  estate,  a  distinction  might  well  be  made  between 
the  cases  in  which  the  person  so  consenting  is  a  full  owner,  and  those  in 
which  the  estate  is  vested  in  a  qualified  owner ;  in  which  latter  cases  the 
rights  of  the  reversioners  could  scarcely  be  qualified  by  the  consent  * ;  and 
he  shows  in  a  footnote  that  this  distinction  was  not  made  in  the  Bombay 
cases,  to  which  he  takes  objection.  For  instance,  in  the  most  recent  case 
just  quoted,  Bhimapjya  v.  Bassatoa^  B,  as  tho  widow  of  S  was  only  a 
qualified  owner.  Conversely,  in  the  case  also  quoted  above,  where  the 
estate  was  vested  in  the  natural  father,  his  consent  was  held  to  be  of  no 
avail,  though  he  was  the  full  owner,  and  had  given  his  son  in  adoption. 
On  pp.  198,  199,  Dr.  Trevelyan,  in  support  of  his  view,  has  drawn  out  a 
series  of  illustrations,  all  taken  from  reported  cases,  the  references  to 
which  are  given  in  the  footnotes.  In  Illustration  (vi)  it  should  have  been 
noted  that  the  widow  D  had  express  authority  from  her  husband  to  adopt 
a  son ;  and  in  the  footnote  (3)  to  the  case  *E'  is  clearly  a  misprint  for  ^F': 
also  in  the  same  footnote  *  E  (F)  could  have  succeeded  against  C  *  should 
be  *  F  would  have  been  entitled  to  share  with  C 

Illustration  (viii)  is  given  as  the  case  of  Rupchand  v.  RcMmabai, 
referred  to  above,  in  which  the  decision  of  the  Bombay  High  Court  was, 
not  as  in  the  illustration,  that  E  cannot  oust  D,  but  that  E  can  oust  D, 
because  D  consented  to  the  adoption  which  would  otherwise  have  been 
invalid;  and  this  ground  is  shown  elsewhere  by  Dr.  Trevelyan  to  be 
contrary  to  the  weight  of  authority. 
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We  haye  thought  it  well  to  take  one  important  subject  in  Hindu  Law 
as  illustrative  of  the  exhaustive  manner  in  which  Dr.  Trevelyan's  work 
has  been  accomplished.  The  book  is  excellently  got  up  and  well  printed^ 
a  contrast  to  Indian  law  books  which  are  printed  in  India,  and  which 
irritate  the  student  by  numerous  errors  of  the  press.  Only  two  slips 
attracted  our  notice :  on  p.  128, 1.  14,  for  'if*  one  should  read  '  unless/ 
otherwise  the  meaning  is  exactly  the  contrary  of  what  the  author  intends ; 
and  on  p.  139,  note  4, 1.  7,  for  '  marriage  *  read  '  adoption ' :  a  male  is  not 
removed  from  his  natural  family  by  marriage. 


TAe  Common  Law  awl  Statutory  Duty  and  Liability  of  Employers.  By 
His  Honour  Judge  Walwoktu  Howlakd  Roberts  and  Geobor 
Wallace,  assisted  by  Arthur  Haringtok  Graham.  Fourth 
Edition.  London:  Butterworth  &  Co.  1908.  La.  8vo.  Ixxxiii 
and  1014  PP*)  with  index  of  120  pp. 

The  writer  of  this  notice  is  the  happy  possessor  of  copies  of  the  early 
editions  of  this  work.  The  first  edition  notably,  when  placed  beside  its 
mammoth  offspring,  cannot  fail  to  recall  the  parable  of  the  grain  of 
mustard  seed  which,  when  it  is  sown  in  the  earth,  is  less  than  all  the 
seeds  that  be  in  the  earth,  but  becometh  greater  than  all  herbs  and 
shooteth  out  great  branches.  The  first  edition  is  small  amongst  pamphlets ; 
in  a  couple  of  hours  it  could  be  read  from  cover  to  cover;  this  last  is 
become  in  bulk  an  encyclopaedia  and  of  respectable  rank  materially  even 
amongst  its  portly  peers.  At  the  moment  amongst  single-volume  law 
books,  this  writer  can  think  of  none  but  itself  to  be  its  parallel :  unless^ 
perchance,  Addison  on  Contracts;  but  Addison  covers  a  vastly  wider 
ground,  and  has,  besides,  a  respectable  antiquity  with  which  to  palliate 
portliness  and  the  services  of  many  editors  to  pamper  it;  while  Judge 
Roberts's  book,  so  far  as  the  bulk  of  it  goes — 650  pages,  without  reckoning 
the  index,  are  devoted  to  the  Workmen's  Compensation  Act  alone — is  in 
the  swaddling  clothes  of  infancy.  What  proportions  it  will  attain  to  after, 
say,  half  a  century  of  judicial  decisions,  if  they  come  in  anything  like  the 
affluence  of  those  under  the  earlier  Act,  is  a  contemplation  not  unattended 
by  awe.  This  book,  as  a  specimen  of  the  printer's,  publisher's,  and  binder's 
art,  leaves  nothing  to  be  hoped  for ;  yet,  as  we  admire,  the  inquiry  will 
intrude,  how  will  its  proud  possessors  bear  it  from  place  to  place  to 
perform  its  work  of  illumination  or  of  confutation?  The  Times  news- 
paper has  provided  for  any  copy  of  its  Encyclopaedia  a  case  of  many 
advertised  beauties  and  virtues  wherein  its  volumes  may  be  fitted  and 
revolve — and  of  marvellous  cheapness.  The  publishers  of  this  mighty 
volume  might  provide  some  vehicle  of  the  go-cart  sort,  or  gun-carriage 
perhaps,  by  which  the  disputatious  solicitor  might  bear  it  along  to  the 
field  of  action — the  forum  of  the  County  Court;  for  certainly  his  ordinary 
bag  will  not  contain  it,  even  if  he  has  the  vigour  to  carry  it. 

But  to  dally  no  longer  with  its  physical  features,  the  book  is  divided 
into  four  portions.  Chapters  i  to  vii  to  page  243  deal  with  the  Master's 
Common  Law  and  Statutory  Duty  previously  to  the  Employers'  Liability 
Act.  This  is  familiar  ground,  and  is  covered  with  great  detail  and 
minuteness.  The  arrangement  does  not  seem  notably  lucid,  but  every- 
thing proper  is  there,  and  everything  is  sufficiently  stated. 

From  Chapter  ix  to  Chapter  xii  down  to  page  349  the  Employers* 
Liability  Act,  1880,  is  treated.  Then  there  is  a  sort  of  enclave  made  which 
logically  would  seem  to  belong  to  the  first  division,  but  which  for  reasons 
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not  evident  is  separated  therefrom;  so  that  the  treatment  of  death  as 
affecting  rights  of  action,  damages,  and  defences  ayailable  in  actions  for 
tortious  wrong  is  sandwiched  between  general  duties  and  workmen's 
compensation,  to  page  466;  thence  to  the  end  follows  the  Workmen's 
Compensation  Act,  1966.. 

In  the  earlier  portions  of  the  book  nothing  appears  novel  in  treatment 
or  unfamiliar  in  matter.  The  note  of  thoroughness  pervades  the  book 
from  beginning  to  end,  but  so  also  does  the  note  of  conventionality.  The 
questions  as  they  arise  are  treated  with  full  reference  to  the  authorities, 
and  with  a  respectful  regard  to  them  which  is  the  very  pink  of  propriety. 
This  may  not  be  a  defect  in  a  law  book — very  likely  it  is  not — but  in  so 
vast  a  bulk  it  sadly  diminishes  one's  interest  in  perusal  to  know  that  we 
shall  not  be  allowed  an  inch  off  the  via  trita  trod  by  any  number  of  dreary 
folk  like  ourselves.  To  illustrate  what  we  mean,  Hall  v.  HMander^  4  B.  &  C. 
660,  28  R.  R.  437,  is  quoted  by  the  books  one  after  another  as  authority 
for  two  propositions — one  of  them  does  not  concern  us  here.  It  is  the  case 
of  a  child  who  was  much  injured,  through  the  trespass  of  the  defendant, 
and  'at  first  was  taken  to  the  Middlesex  Hospital,  where  he  might 
have  remained  without  expense  to  his  father,  but  he  was  afterwards  taken 
home  by  his  father,  who  thought  he  would  be  better  there.'  The  Court 
thought  that  'it  was  not  established  by  evidence  at  the  trial  that  the 
father  was  necessarily  put  to  any  expense ;  the  Court  are,  therefore,  not 
called  upon  to  give  any  opinion  upon  his  right  to  recover  such  expenses,' 
1.  e.  the  extra  cost  that,  had  the  father  been  thrifty  for  his  son's  undoer 
and  possibly  regardless  of  his  child's  comfort  (the  child  was  only  two  and 
a  half  years  old),  would  have  been  defrayed  by  the  Middlesex  Hospital. 
Surely  a  principle  of  this  sort  laid  down  by  three  judges  of  the  King's 
Bench  of  the  highest  authority  calls  for  some  comment  one  way  or  another 
in  a  serious  treatise  like  this.  Is  tliere  an  obligation  on  one  whose  child 
is  injured  by  the  wrongful  act  of  another  to  save  the  wrongdoer's  pocket 
by  having  the  sufferer  treated  away  from  home  at  the  expense  of  charity 
funds? 

Again,  to  take  a  recent  case,  there  is  a  decision  of  the  Court  of  Appeal, 
Thompmm  v.  City  Glau  Bottle  Co.  [1902]  i  K.  B.  233,  noticed  at  p.  281. 
The  decision  is  a  stimulating  one  whatever  view  may  be  taken  of  the  conflict 
of  authority.  Mr.  Ruegg,  by  no  means  a  captious  critic  of  authority,  hesitates 
a  doubt  about  it  in  his  book  (7th  ed.  p.  92).  Other  writers  like  Mr.  Labatt 
have  queried  it  too ;  but  Judge  Roberts  and  his  brother  workmen  give  no 
indication  that  any  one  could  be  off  assenting  to  the  decision ;  or  if  they 
are,  they  are  objects  for  pity,  not  for  enlightenment.  This  is  probably  due 
to  a  whole-hearted  faith  in  Lord  Collins,  whose  view  prevailed  there, 
and  to  whom  the  book  is  felicitously  dedicated.  Tet  the  truest  homage 
is  the  way  in  which  throughout  his  Lordship's  least  word  is  appealed 
to  as  the  last  word.  This,  however,  applies  more  to  the  next  section  of 
the  book. 

Another  matter  that  is  noticeable  is  illustrated  on  the  page  from  which 
we  have  just  quoted.  The  authors  seem  extraordinarily  elated  when  an 
opinion  they  have  expressed  has  subsequently  received  judicial  sanction, 
and  they  haste  to  record  the  fact  as  if  it  were  a  matter  of  surprise.  The 
two  senior  authors  (and  they  only  are  concerned  in  this)  are  persons  of 
such  standing,  experience  and  distinction  in  the  profession  that  they  should 
be  neither  surprised  nor  elated  at  their  deliberate  judgments  coinciding 
with  the  reported  opinions  of  some  at  least  of  his  Majesty's  judges. 
Strangely  enough  the  authors  do  not  call  attention  to  those  occasions, 
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as  e.  g.  only,  at  p.  269,  regarding  the  definition  of  Railway  Servants,  or  at 
p.  464  regarding  the  Truck  Act,  vrhere  judicial  decisions  have  quenched 
fond  opinions.  See  Wallace  &  Roberts,  Employers'  Liability  (3rd  ed.) 
231  and  465-6.  In  law  authority  is  of  great  weight,  but  surely 
principle  is  of  more.  Lord  Halsbury's  aphorism, '  the  law  is  not  always 
logical  at  all,'  had  best  be  left  for  Lord  Halsbury  to  illustrate  in  that  juris- 
diction \vhidi,  under  his  guidance,  has  declared  itself  infallible.  Sir 
Edward  Coke's  lex  jjIus  laudatur  quando  ratiane  prcbatur  is  a  safer  guide 
to  those  of  a  less  powerful  pinion. 

The  most  distinctive  as  well  as  the  most  bulky  portion  of  the  book  is 
that  part  devoted  to  the  Workmen's  Compensation  Act.  Whereunto  the 
principles  engrafted  in  the  Act  may  grow  no  careful  person  would  care  to 
say.  It  is  sufficiently  startling  to  find  it  enacted  law  that  if  a  working  man 
by  *  serious  and  wilful  misconduct '  disables  himself  and  kills  and  nearly 
ruins  his  employer  by  the  wreckage  of  his  property  that  he  has  wrought, 
the  widow  and  children  are  to  maintain  him  for  life  out  of  any  pittance 
they  may  have  left  up  to  £1  a  week ;  vihile  if  the  workman  but  stops  short 
of  causing  himself  serious  and  permanent  disablement,  he  has  himself  to 
bear  his  burthen  (s.  i  (2)  (c)  and  First  Schedule  (1)  (b)).  However,  the  law 
as  it  is  enacted  is  very  exhaustively  dealt  with  in  Messrs.  Roberts,  Wallace, 
and  Graham's  treatise.  One  gathers  from  the  preface  that  the  writing  is 
in  the  first  instance  the  work  of  Mr.  Graham,  to  whom  the  most  unstinting 
praise  is  due  for  the  laborious  thoroughness  and  completeness  with  which 
he  has  collected  and  presented  every  authority  or  document  bearing  on  his 
subject  "with  accuracy  almost  flawless.  There  is  no  book  on  the  Workmen's 
Compensation  Act,  1906,  yet  produced  .wliich  is  even  in  the  same  class 
with  Messrs.  Roberts,  Wallace,  and  Graham's,  let  alone  a  rival  to  it.  Not 
a  decision  nor  an  order  but  is  presented  in  every  aspect  that  can  strike  the 
ordinary  man.  This  indeed  is  the  weakness  of  the  book.  There  is  an 
enormous  appendix  (235  pp.)  consisting  of  rules  and  regulations  which  are 
again  all  but  literally  transcribed  in  the  body  of  the  work :  in  effect 
printed  twice ;  in  some  cases  even  three  times.  How  to  deal  with  complex 
rules  that  have  to  be  set  out  somewhere  in  extenso  and  commented  upon 
in  another  connexion  is  a  not  easy  problem  to  solve.  The  solution  is 
surely  not  to  print  them  once  in  the  text  unadorned,  another  time  with 
comment,  and  a  third  time  in  an  appendix  as  rules  merely,  all  in  a  bundle. 
Probably  the  best  way  is  to  treat  the  system  of  procedure  that  the  rules 
ar^  intended  to  mould  by  way  of  general  indication  in  the  text,  and  to 
leave  the  rules  to  speak  for  themselves  in  detail ;  unless  in  any  case  they 
present  a  knot  or  have  a  history  that  wants  recording,  either  of  which 
contingencies  may  befall  if  they  happen  to  be  ill  drawn. 

The  problems  of  the  Act,  as  these  are  matters  of  speculation  and  not 
matter  that  has  been  decided,  are  usually  ignored.  True,  the  case  of  an 
accident  occurring  outside  the  United  Kingdom,  and  the  practical  difficul- 
ties of  bringing  a  claim,  are  noticed  (p.  493)9  but  generally  the  objection 
holds.  Thus  take  the  First  Schedule  (2)  (b)  dealing  with  '  concurrent 
contracts.'  This  subsection  is  likely  to  be  the  subject  of  much  discussion. 
It  opens  up  the  whole  range  of  questions  arising  out  of  casual  employment 
at  the  docks,  and  the  mutual  bearings  of  subsections  (a)  and  (b) ;  yet  there 
is  no  attempt  to  deal  with  it,  not  even  so  far  as  the  inclusion  of  *  con- 
current contracts '  as  a  heading  in  the,  generally,  most  admirable  index. 

The  heading  '  Workmen's  Compensation  Act '  in  the  index  is  a  marvel 
of  close,  accurate,  and  complete  analysis.  At  first  sight  the  full  beauty  of 
the  arrangement  is  not  obvious,  but  when  the  system  on  which  it  is 
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constructed  has  been  grasped  one  is  in  i>o8session  of  a  very  available  key  to 
the  treasures  of  ^ork  and  care,  elaboration  and  knowledge  of  the  book. 

The  table  of  cases  would  have  been  more  satisfactory  had  not  a  measure 
of  economy,  probably  at  the  very  last  moment,  been  resorted  to  whereby  the 
reference  in  the  text  is  not  repeated  in  the  table.  This  makes  the  table  of 
greatly  diminished  value  when  it  is  sought  to  be  used  independently  of  the 
book,  or  of  that  passage  in  the  book  where  the  most  valuable  case  reference 
is  to  be  found.  We  have  noticed,  as  they  seem  to  us,  some  small  blemishes, 
but  our  judgment  on  the  whole  work  is  that  it  is  a  production  of  much  care, 
learning,  and  judgment,  and  bound  to  be  of  great  value  to  those  who  are 
wise  enough  to  use  it. 


Tie  Law  vf  ike  Federal  and  State  ConHitutione  of  the  United  States, 
With  an  historical  study  of  their  principles,  a  chronological  table 
of  English  social  legislation,  and  a  comparative  digest  of  the 
Constitutions  of  the  forty-six  States.  By  Frederic  Jbsup 
Stimson.  Boston:  The  Boston  Book  Co.  1908.  La.  8vo. 
xxii  and  386  pp. :  analytic  diagram  as  frontispiece. 

Pbov.  Stimson  is  an  admirable  digester  of  modem  constitutional  docu- 
ments, but  readers  of  his  introductory  chapters  must  be  warned  against 
putting  their  trust  in  his  earlier  English  history.  We  rub  our  eyes  when 
we  find  him,  in  the  teeth  of  all  recent  expounders  from  Stubbs  to 
Dr.  McKechnie,  still  identifying  the  'judgment  of  his  peers'  of  Magna 
Carta  with  trial  by  jury.  The  mistake  is  doubtless  old,  but  the  correction 
should  by  this  time  be  familiar  to  learned  persons.  Every  one  who  has 
read  any  thirteenth-century  documents  knows  that  the  verdict  of  an 
inquest,  whatever  it  may  be,  is  not '  iudicium.'  To  connect  it  with  '  lex 
terrao  *  is  more  plausible :  but  if  it  had  really  been  <  lex  terrae  *  there 
would  have  been  no  occasion  to  ask  a  prisoner  how  he  would  be  tried,  and 
no  room  for  him  to  refuse  to  plead  before  a  jury.  Certainly  we  find  about 
the  beginning  of  the  fourteenth  century  that  jury  trial  is  already  *  lex 
communis,'  though  strictly  not  enforceable,  but  we  also  find  a  knight 
charged  with  felony  demanding  and,  what  is  more,  obtaining  a  jury  uf 
knights  in  the  name  of  '  indicium  parium  suorum ' :  *  ego  sum  miles  et  non 
debeo  iudicari  nisi  per  meos  pares ' ;  T.  B.  30  &  31  Ed.  I,  ed.  Horwood, 
p.  531.  Then  the  statement  that  'there  was  probably  never  any  legal 
torture  in  England,  though  once  or  twice  (!)  the  rack  was  introduced'  is 
confused  and  misleading  (a  footnote  later  in  the  volume  is  more  nearly 
correct).  Torture  was  never  recognized  by  the  Common  Law ;  that  is  not 
probable  but  certain.  But  throughout  the  sixteenth  and  in  the  early 
seventeenth  century  it  was  an  admitted  instrument  of  the  King's  pre- 
rogative in  the  process  of  criminal  investigation  exercised  by  his  Council 
outside  the  course  of  the  Common  Law.  It  was  not  illegal,  but  extra-legal ; 
it  would  be  absurd  to  suppose  that  Elizabeth's  and  James  I's  great  ofiicers 
either  did  not  know  the  law  or  thought  they  were  breaking  it.  Judged 
who  were  members  of  the  Privy  Council  did  many  things  as  Councillors  of 
which  they  could  know  nothing  as  judges.  Again,  it  is  clear  that 
Ptof.  Stimson  has  never  grasped  the  medieval  sense  of  '  libertas,'  which 
is  quite  different  from  that  of  *  liberty '  and  the  *  blessings  of  liberty ' 
as  current  in  modern  politics.  It  would  appear  that  on  some  points  he 
has  gone  astray  by  following  Taswell-Langmead's  Constitutional  History, 
a  book  not  without  merit,  but,  as  any  medievalist  at  Harvard  could  have 
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told  bim,  to  be  used  witli  much  discretion.  It  is  strange  that  a  Harvard 
professor  should  treat  Taswell-Langmead  as  autboiity  ^hen  be  might 
cite  Thayer  or  Mr.  Lawrence  Lowell.  It  is  still  more  curious  to  represent 
Coke  as  complaining  of  the  Star  Chamber :  in  fact  he  called  it  ^  the  most 
honourable  court  (our  Parliament  excepted)  that  is  in  the  Christian 
world/  with  only  a  vague  proviso  as  to  '  the  right  institution  and  ancient 
orders  thereof  being  observed.'  But  we  find  here  even  an  echo  of  the  old 
common  lawyers'  and  parliament  men's  jealousy  of  Chancery  and  injunc- 
tions. It  is  by  a  mere  slip  of  the  pen,  we  presume,  that  the  full  name 
of  Herbert  Spencer  (whose  ignorance  of  legal  history  was  profound  even 
for  a  layman)  is  twice  substituted  (pp.  37,  95)  for  that  of  George  Spence, 
who  wrote  a  book  full  of  excellent  learning  on  the  Equitable  Jurisdiction 
of  the  Court  of  Chancery.      The  erroneous  short  references   '  Spencer,' 

*  H.  Spencer '  also  occur.  Altogether,  students  will  have  to  remember 
that  Prof.  Stimson's  constitutional  history  is  of  the  Blackstonian  type  if 
not  yet  more  archaic.  And  yet  Prof.  Stimson  is  at  least  fairly  well 
acquainted  with  the  material  facts.  We  rather  guess  his  real  position 
about  Magna  Carta  to  be  that  what  people  supposed,  in  the  fourteenth  or 
seventeenth  century,  that  the  Charter  had  said  was  often  more  important 
for  constitutional  development  than  what  it  really  did  say.  This,  in  our 
opinion,  is  quite  true ;  but  why  wrap  it  up  in  fictions  ?  It  must  not  be 
assumed  that  pseudo-historical  dogmas  are  not  capable  at  this  day  of  an 
active  and  mischievous  influence  on  legislation. 

Passing  to  the  more  practical  part  of  Prof.  Stimson's  work,  we  can  only 
say  that  it  appears  to  us  to  be  as  well  don^  as  possible.  Toung  legislatures, 
it  would  seem,  have  to  sow  their  wild  oats  in  a  debauch  of  crude  statute- 
making  ;  and,  by  way  of  reaction  against  this,  there  is  a  tendency  in  the 
newer  States  to  fetter  the  ordinary  legislative  power  by  stringent  constitu- 
tional provisions.  '  It  may  generally  be  said  that  the  Constitutions  of  the 
Western  States  are  more  elaborate,  more  cumbrous,  and  more  frequently 
amended  than  those  of  the  Eastern.'  Hence  also  the  tendency,  now  a 
quarter  of  a  century  old  if  not  more,  to  embody  special  legislation  on 
matters  of  local  interest — such  as  regulation  of  grain  elevators,  to  take  the 
early  and  well-known  case  of  Illinois — in  the  State  constitution,  although 
the  matters  in  question  may  have  nothing  to  do  with  constitutional 
law  or  even  public  law  of  any  kind,  as  understood  by  European  publicists. 
Another  institution  peculiar  to  the  United  States  among  English-speaking 
countries  is  the  protection  of  juries  from  excessive  judicial  guidance. 

*  Several  State  Constitutions  provide' — and  we  believe  that  in  other 
States  ordinary  statutes  have  provided — 'that  the  judge  shall  not  charge 
juries  as  to  matter  of  fact,  or  comment  thereon,  but  they  [judges]  may 
state  the  testimony  and  declare  the  law.' 


TAe  Law  and  Commercial  U^age  of  Patently  Designs  and  Trade  Marks. 

By  Kenneth  R.  Swan.    London :  Archibald  Constable  &  Co. 

1908.     8vo.     xvi  and  350  pp.,  index  36  pp.     (6*.  net.) 

This  book  affords  an  excellent  example  of  the  possibility  of  an  adequate 

consideration  of  the  law  of  Patents,  Designs,  and  Trade  Marks  within 

a  reasonable  compass,  and  at  the  same  time  serves  aa  a  protest  against  the 

enormous  tomes  which  are  so  often  thought  to  be  necessary  for  legal 

exposition.    English  patent  law  accounts  for  205  pages,  foreign  patent  law 

for  34  pages,  while  the  remainder  of  the  volume  is  taken  up  with  Designs, 

37  pag6S>  and  Trade  Marks,  88  pages.     The  author  has  evidently  profited 
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by  the  discussions  and  studies  of  recent  years,  and,  by  the  publication  of 
this  book,  lias  materially  assisted  in  raising  the  consideration  of  the  subjects 
in  question  from  a  mere  collection  of '  cuttings '  to  a  connected  and  well- 
articulated  record  of  existing  law.  Principles  are  clearly  laid  out,  together 
with  a  sufficiency  of  case-law  to  give  the  work  a  practical  character.  The 
chapters  upon  the  legal  and  commercial  yalue  of  patents  and  upon  the  action 
for  infringement  are  especially  good.  A  few  instances  may  perhaps  be 
adduced  where  professional  opinion  is  not  altogether  in  accord  with  that  of 
the  author.  Thus  as  regards  the  practice  of  the  Patent  Office  in  the  citation 
of  *  anticipations '  during  the  'application'  stages,  allusions  are  made  to 
official  objections  beiug  *■  well  founded'  or  *  unfounded '  and  so  on  (p.  8i). 
These  scarcely  touch  the  matter  since,  for  the  reason  that  every  inyention 
can  be  found  to  be  previously  described  in  part,  this  point  is  seldom  in 
question.  The  question  is  rather  whether  the  specifications,  which  have 
been  cited  by  the  Patent  Office,  are  of  such  cogency  that,  in  the  interest  of 
the  public,  tliey  should  be  pointed  out.  Disagreeing  with  the  author 
(p.  83)1  we  humbly  conceive  that  as  a  result  of  proceedings  during  the 
examination  of  an  application  for  a  patent,  the  doctrine  of  re»  iudicata 
in  subsequent  'opposition'  proceedings  does  not  apply,  as  the  issue  in 
opposition  proceedings  is  not  necessarily  the  same  as  on  the  official 
examination.  In  view  of  Feck  v.  Hindes  [1898]  15  R.P.  C.  113,  it  is 
hardly  true  to  say  (p.  1 54)  that '  Although  this  section  [4  of  tlie  Statute  of 
Monopolies!  still  remains  uncodified,  no  advantage  seems  to  have  been 
taken  of  it.'  Some  of  the  passages  upon  the  infringement  of  patents  might 
have  been  shortened  and  the  subject  clarified  if  emphasis  had  been  placed 
upon  the  judicial  construction  of  specifications*  With  an  authoritative 
utterance  as  to  the  limits  of  the  invention,  the  majority  of  the  difficulties 
in  connexion  with  a  patent  vanish.  As  regards  trade  marks,  Scmatose 
was  not  expunged  as  stated  (p.  300).  It  was  ^t  first  refused  registration, 
but  as  a  result  of  the  Sclio  case  in  the  House  of  Lords  ([1898]  15  R.  P.C. 
476)  the  word  Somatose  was  subsequently  placed  on  the  trade  mark 
register.  The  statement  (p.  305)  *  Whether  a  mark  is  distinctive  or  not  is 
a  question  to  be  determined  solely  by  comparison  with  other  marks  used  or 
registered  in  connexion  with  the  same  description  of  goods '  scarcely  draws 
sufficient  attention  to  the  wide  discretion  given  to  the  Registrar  by  section  9 
of  the  Act  of  1905,  where  the  fact  that  an  unregistered  mark  has  proved 
actually  in  use  to  be  distinctive  serves  as  a  criterion  for  registration. 

The  publishers  have  been  somewhat  unfortunate  in  their  use  of  *  loaded ' 
paper,  thus  appreciably  adding  to  the  weight  and  thickness  of  a  book 
otherwise  well  adapted  for  hand  use. 

The  work  may  well  be  recommended.  The  student  with  this  before  him 
may  pass  directly  to  reported  cases,  and  the  commercial  man  may  obtain 
from  it  all  the  information,  short  of  professional  assistance,  that  be  may 
reasonably  require. 


A  Critical  Study  of  the  Form  of  Letiera  Patent  for  Inventions.  By  Percy 
C.  RusHEN.  London:  Stevens  &  Sons,  Lim.  1908.  i2mo. 
124  pp.    (3«.  6d,  net.) 

Ths  main  object  of  this  brochure  is,  we  learn,  *to  bring  together  all  that 
may  be  stated  in  reference  to  the  subject,  and  to  concisely  deal  with  the 
forms  of  effective  Patents,  clause  by  clause,  from  the  critical  student's 
point  of  view,  in  the  hope  that  we  may  not  fail  to  appreciate,  in  one 
instance  at  least,  the  inferiority  of  our  mental  powers  in  regard  to  exact 
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diction  compared  to  those  of  our  forefathers.  Cheap  and  free  education  is 
at  the  root  of  nearly  all  our  costly  litigation/  &c.,  &c.  The  criticism  ^hich 
is  directed  against  the  wording  of  the  letters  patent  is  both  literal  and 
historical.  With  much  labouring,  the  author  contends  that  the  clauses 
require  redrafting,  both  from  a  legal  and  syntactical  point  of  view.  The 
author's  attitude  may  be  inferred  from  his  criticism  of  a  particular  clause 
in  the  grant,  concerning  -which  he  says  (p.  113),  'Thus  a  prostituted 
meaning  has  been  brought  about  by  unappreciative  amendment  and  the 
practice  of  office-like  copying.' 

It  is  not  easy  to  recognize  the  class  of '  critical  student '  to  whom  the 
pages  are  suitable.  To  place  the  book  in  the  hands  of  a  beginner  can 
hardly  have  been  intended,  while  to  present  it  to  the  advanced  student 
might  as  much  court  criticism  as  impart  instruction.  It  is  probable  that 
many  of  the  conclusions,  and  much  of  the  argument,  would  have  been 
varied  if  there  had  been  further  research  into  the  law  and  history  of  the 
subjects  with  which  the  clauses  of  the  patent  deal.  But  as  long  as  the 
cases  in  the  Court  stand  as  precedents  and  the  law  remains  uncodified, 
the  exact  wording  of  the  grant  is  of  little  importance.  Indeed,  it  might 
be  asserted  with  some  degree  of  truth  that  'Edward  VII,  by  the  Grace  of 
God'  might,  with  the  date  and  seal,  sandwich  a  bedding  of  etceteras 
enclosing  the  title  of  the  invention,  and  the  patentee,  so  far  as  his  protec- 
tion was  concerned,  would  be  but  little  the  worse.  However  this  may  be, 
the  advanced  student  may,  perhaps,  usefully  peruse  the  book  on  the  chance 
that  some  aspect  of  the  matter  here  presented  has  previously  escaped  his 
attention. 


Tie  Law  of  Wills.     By  A.   Guest  Mathews.     London:  Stevens  & 
Haynes.     1908.     8vo.     xxxv  and  376  pp,     (7*.  6d.) 

This  work  is  written  primarily  for  students.  It  contains  a  lucid  explana- 
tion of  the  rules  and  doctrines  relating  to  the  law  of  wills  and  is  com- 
prehensive enough  for  Honours  students.  It  is  arranged  in  numerous 
chapters,  each  chapter  containing  some  familiar  heading  which  will  enable 
the  reader  readily  to  find  the  subject  -ho  wants.  The  symmetry  of  the 
work  is,  however,  by  no  means  perfect.  For  instance,  the  question  of 
testamentary  capacity  Is  dealt  with  after  the  formalities  and  form  of  a 
will,  and  it  is  discussed  under  the  negative  heading  of  objections  to  the 
validity  of  a  will.  Residuary  gifts  are  treated  of  before  particular  legacies 
and  annuities. 

The  work  will  also  be  useful  to  practitioners  for  occasional  reference  on 
account  of  its  lucid  exposition  of  many  of  the  equitable  doctrines  of  con- 
struction, such  as  conversion,  reconversion,  satisfaction,  &c.  These  doctrines 
are  indeed  made  rather  too  prominent  for  a  student's  purposes :  he  is  more 
likely  to  seek  them  in  his  textbooks  on  equity.  On  the  other  hand,  ho  will 
miss  the  usual  chapter  on  death  duties  appropriately  found  in  other  students' 
books  on  Wills.  The  author  has  expressed  the  law  as  to  words  of  futurity 
in  a  will  very  clearly,  his  statement  that  the  ordinary  meaning  of  the 
words  used  must  govern  the  construction  showing  a  recognition  of  a  judi- 
cial tendency  which  has  latterly  become  even  more  marked,  and  which 
has  received  recent  confirmation  from  the  words  of  the  Master  of  the  Rolls 
in  In  re  Cope,  Cross  v.  Cross  [1908]  2  Ch.  i. 
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Deeds  liegisiration  :  A  Tr^Hse  on  tie  Law  of  BegiHraiion  of  Documents 
affecting  Land  under  the  liegutratiou  of  Deeds  Acts  of  Australasia, 
with  references  to  analogous  StMutes  and  Cases  on  them  in  England^ 
Ireland^  Canada,  West  Indies,  CeyloUy  Sirails  Settlements,  S^c*     By 
James  Edward  Hogg.     London  :  Stevens  &  Sons,  Lim, ;  Sydney : 
The  Law    Book   Company   of  Australasia,   Lim, ;    Melbourne : 
Charles  F,  Maxwell  (G.  Partridge  &  Co.).     xxix  and  17a  pp. 
This  book  is  by  the  author  of  several  well-known  books  on  registration 
of  title.     It  contains  an  account  of  the  law  as  to  registration  of  deeds  in 
Australasia,  i.e.  the  six  states  of  the  commonwealth  of  Australia,  the 
Dominion  of  New  Zealand,  the  crown  Colony  of  Fiji,  and  the  territory  of 
Papua.     It  is  hardly  possible  for  an  English  lawyer  to  criticize  the  state- 
ments contained  in  this  book  as  to  Australasian  law,  but  we  may  say  that 
they  are  stated  very  clearly. 

The  book  is,  however,  interesting  to  an  English  lawyer  owing  to  the 
very  useful  disquisitions  on  the  English  and  Irish  Registry  Acts.  The 
author  suggests  that  as  the  Australasian  decisions  are  founded  on  the 
common  law  and  case-law  used  in  the  English  Courts,  modified  only  by 
local  statutes,  they  may  be  accepted  as  valuable  judicial  opinions,  not 
necessarily  authoritative. 

The  discussion  of  the  effect  of  notice  of  an  unregistered  assurance,  at 
p.  87  et  seq.  will  be  found  valuable  by  an  English  lawyer;  see  a  collection 
of  cases  as  to  what  amounts  to  notice  at  p.  loi  et  seq. 

The  English  practitioner  has  often  to  prepare  powers  of  attorney  to  be 
used  in  the  Colonies.  At  p.  42  will  be  found  a  valuable  collection 
of  enactments  relating  to,  and  a  discussion  of,  the  method  and  effect  of 
registering  a  power  of  attorney  in  each  of  the  Australasian  colonies.  The 
practical  conclusion  at  which  we  arrive  is  that  if  a  power  of  attorney  is 
given  in  this  country  to  do  an  act  in  more  than  one  of  the  Australasian 
colonies,  or  in  one  of  them  and  in  some  other  country,  it  will  be  prudent 
to  execute  more  than  one  copy  of  the  power  so  as  to  enable  an  original  to 
be  produced,  and,  apparently  in  some  colonies,  to  be  left  at  the  office  for 
registration.  It  will  also  be  necessary  to  inspect  the  Acts  as  to  registra- 
tion, &c.,  in  the  colony  in  which  the  power  is  to  be  exercised,  for  the 
purpose  of  seeing  if  any  special  provisions  ought  to  be  inserted. 


The  Law  of  Tender.  By  George  Lucas  Beynon  Harris.  London : 
Butterworth  &  Co.  1908.  La.  8vo.  Ixx  and  374  +  [42]  pp. 
(a I*,  net.) 
If  there  is  any  person  but  the  reviewer  who  reads  the  *  Introductory 
Remarks '  of  modern  textbooks,  he  will  experience  a  new  and  unexpected 
pleasure  on  opening  Mr.  Harris's  volume.  One  can  imagine  with  what  relish 
he  will  read  that  *  Tender,  then,  is  one  of  those  radiant  gems  of  elemental 
justice  which,  drawn  from  the  rude  primordial  judicatures  of  Barbarism, 
gleam  with  augmented  lustre  in  the  polished  jural  systems  of  the  cosmic 
periods  of  law.*  That  *  It  will  be  found  to  overwhelm  the  complacency  of 
the  usurer,  and  its  trail  to  intersect  at  innumerable  angles  the  stony 
domain  of  Interlocutory  Procedure,'  or  that  ^  clothed  with  a  mantle  spun 
upon  the  delicate  loom  of  equity,  it  will  be  found  to  shield  the  distressful 
mortgagor  from  the  bleak  and  pestilent  blasts  of  the  mortgagee  in  posses- 
sion.' How  inspiriting  will  he  iind  Mr.  Harris's  picture  of  the  '  Praetor 
Peregrinus,  groping  with  seer-like  sagacity  through  an  exogenous  mass  of 
material   .  .  .  presciently*  perceiving  the   necessity   of  developing   the 
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Convention^  and  finally  advancing  '  with  timorous  apprehension  . . .  towards 
the  greatest  of  his  reforms/  These  are  but  some  of  the  gems  which  will 
cause  him  to  bless  the  *  kindly  insistence  of  a  distinguished  member  of 
the  Bar  *  and  the  *  suit  of  importance  '  which  were  respectively  the  *  causa 
causoM  *  and  the  '  causa  sine  qua  non '  of  the  publication  of  Mr.  Harris's 
work. 

When  Mr.  Harris  comes  to  grips  with  his  subject  he  writes  (save  for  an 
occasional  flash)  much  like  any  other  text  writer,  and,  except  where  he  is 
dealing  with  equitable  doctrines,  his  work  is  careful  and  complete.  His 
statement  of  equitable  principles  is  apt  to  be  misleading.  Thus  on  p.  92 
he  cites  RavaJd  v.  Russell  (Younge  9)  and  Prout  v.  Coek  [1896]  2  Ch.  808 
in  support  of  the  proposition  that  the  remainderman  or  reversioner  may 
redeem  a  mortgage  on  the  freehold,  without  stating  the  limitations  imposed 
on  this  right  by  the  right  of  option  of  the  owner  of  the  particular  estate. 
At  the  bottom  of  the  same  page  occurs  an  observation  that  *  interest  due 
upon  a  mortgage  of  money  which  is  in  settlement,  will  not  be  considered 
as  in  the  nature  of  rent,'  to  which  it  is  difficult  to  attribute  any  definite 
meaning. 

Again  Mr.  Harris  has  not  a  very  clear  conception  of  the  effect  of  section  1 7 
of  the  Trustee  Act,  1893,  and  section  56  of  the  Conveyancing  Act,  1 881,  and 
the  rather  difficult  cases  that  have  been  decided  on  those  sections.  King  v. 
Smith  [1900]  2  Ch.  425  did  not  decide,  as  he  suggests  at  p.  107,  that  the 
person  tendering  must  'assume  that  the  solicitor  producing  the  deed,  is  acting 
assolicitor  for  the  person  legally  entitled  to  give  a  discharge  for  the  money,' 
though  Farwell  J.  indicated  obiter  his  belief  that  this  was  the  correct 
view.  The  dictum  of  North  J.  in  Day  v.  Woolwich  ^c.  Society^  40  Ch.  D. 
491  is  quite  as  strong  the  other  way,  and  is  on  p.  117  apparently  accepted 
by  Mr.  Harris,  for  he  there  states  that  the  solicitor  who  produces  the  deed 
(under  s.  56)  must  be  in  fact  acting  for  the  person  who  has  signed  the 
receipt.  He  must  also,  according  to  Mr.  Harris, '  be  specially  authorized  to 
accept  the  Tender ' ;  a  proposition  which  is  only  true  of  a  solicitor  appointed 
by  trustees  under  the  Trustee  Act,  1893,  s.  17  {Hetling  and  Afertons 
Contract  [1893]  3  Ch.  269).  On  p.  252,  it  would  be  more  correct  to  say 
that  acts  of  Part  Performance,  to  take  an  agreement  out  of  the  operation 
of  the  Statute  of  Frauds,  must  be  referable  to  an  agreement,  not  necessarily 
to  the  agreement.  The  statement  on  p.  261  that  *a  set  of  trustees'  may 
legally  '  delegate  their  duties  to  one  or  more  of  their  number '  is,  to  say  the 
least  of  it,  excessively  wide,  and  is  in  no  way  borne  out  by  Lee  v.  Sankey, 
L.  R.  15  Eq.  204,  which  Mr.  Harris  quotes  in  support. 

The  book  is  well  indexed  and  arranged,  but  there  are  a  considerable 
number  of  misprints,  no  less  than  five,  exetnjM  graiia,  in  the  quotation  from 
Lat.  Z09  on  p.  19.  ^ 

On  the  whole  the  volume  should  be  useful,  though  it  comprises  a  good 
many  subjects  which  have  little  or  no  connexion  with  one  another  in 
principle  and  are  already  sufficiently  dealt  with  in  works  on  the  branches 
of  law  to  which  they  more  properly  belong. 


Southampton  Record  Society.  Zeei  Jurisdiction  in  England^  especially 
as  illustrated  by  the  Records  of  the  Court  Leet  of  Southampton,  By 
F,  J,  C.  Hbarnshaw,  Southampton:  Cox  &  Sharland,  1908. 
XV  and  406  pp. 

This  bulky  volume  unfolds  the  mysteries  of  an  important  local  tribunal, 
and  fills  a  gap  in  our  knowledge  of  institutional  history.     In  the  first  part 
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the  author  examines  the  leet  in  legal  theory  and  depicts  Hhe  ideal 
standard  of  leet  jurisdiction  set  up  by  the  lawyers ' ;  in  the  second  part 
he  deals  with  the  leet  in  practice,  especially  aa  illustrated  by  the  records 
of  Southampton  from  the  sixteenth  century  onward ;  in  the  third  and 
last  part,  which  is  very  brief  (pp.  327-58),  he  giyes  a  survey  of  the 
history  of  leet  jurisdiction.  This  subdivision  of  the  matter  into  three 
parts  is  bewildering,  and  necessitates  many  cross-references  and  repetitions. 
A  simple  chronological  treatment^  with  fewer  headings  and  subheadings, 
would  have  enabled  the  author  to  compress  the  results  of  his  investigations 
into  a  less  unwieldy  and  more  readable  volume* 

In  rejecting  Maitland's  theory  that  the  sherifTs  tourn  originated  in  the 
Assize  of  Clarendon,  he  says,  '  the  position  which  I  have  ultimately  felt 
bound  to  take  is  that  the  Assize  of  Clarendon  marks,  not  an  increase,  but 
a  diminution  of  the  sherifiTs  power '  (p.  v) ;  yet  this  view  does  not  appear 
to  be  incompatible  with  the  acceptance  of  Maitland's  theory.  In  fact, 
Mr.  Hearnshaw  does  not  throw  much  new  light  on  the  origin  of  the  tourn 
and  the  leet,  though  he  presents  some  novel  conclusions  regarding  the 
early  relation  of  the  presentment  jurors  to  the  capital  pledges.  '  Einfassen ' 
for  *  Einsassen  *  (p.  20,  n.  7)  makes  a  German  citation  unintelligible,  and 
the  reference  to  the  title  of  Gneist's  book,  from  which  the  citation  was 
taken,  is  wrong.  The  statement  that  many  charters  of  Richard  I  and 
John  exempted  burgesses  from  the  sheriff's  tourn  (p.  18)  is  misleading,  for 
most  of  these  charters  merely  exempted  the  burgesses  from  pleading  outside 
the  walls  of  the  borough,  and  none  of  them  specifically  mentions  the 
sheriff's  tourn.  But  the  monograph  as  a  whole  exhibits  a  high  grade  of 
scholarship,  and  will  doubtless  be  accepted  as  the  standard  work  on  leet 
jurisdiction.  It  may  be  of  interest  to  note  that  a  history  of  the  frank- 
pledge system,  which  supplements  Mr.  Ileamshaw's  study,  especially  as 
regards  the  medieval  period,  has  recently  been  presented  as  a  doctor's 
thesis  at  Harvard  University,  and  is  now  being  put  into  shape  for 
publication. 


The  Law  in  General  Medical  Practice:  some  ChapierM  in  Everyday 
Forensic  Medicine.  By  Stanley  B.  Atkinson,  M.B.,  B.Sc, 
Barrister-at-Law.  London^  Henry  Frowde,  Oxford  University 
Press.     1908.     8vo.    viii  and  233  pp. 

Anything  from  the  pen  of  such  an  authority  on  Medical  Law  as 
Dr.  Stanley  B.  Atkinson  should  ensure  its  favourable  reception  by  the 
medical  and  legal  professions.  In  'The  Law  in  General  Medical  Practice' 
Dr.  Atkinson  fills  up  many  gaps  left  in  the  student's  forensic  knowledge 
when  he  finally  reaches  the  fully-fledged  state:  for  which  reason,  the 
work  before  us  may  be  perused  with  equal  benefit  both  by  the  student 
and  the  practitioner  of  medicine.  It  should  be  no  less  useful  to  the 
lawyer  seeking  light  in  medico-legal  questions.  It  has  been  said  that, 
after  qualifying,  a  medical  man  begins  to  learn  something  about  his 
profession  :  and,  although  this  statement  must  be  *  read  sarcastic,*  still,  it 
is  a  fact  that  the  conduct  of  many  of  the  smaller,  less  important,  every- 
day duties  which  fall  to  the  lot  of  the  busy  practitioner,  has  often  to  be 
learned  by  him  by  unpleasant  experience.  And  in  no  portion  of  his 
profession  is  this  more  true  than  in  the  medico-legal  and  medico-ethical 
branches.  It  is  largely  with  these  everyday  experiences  that  Dr.  Atkinson 
deals. 
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The  first  chapter  of  this  useful  little  work  gives  hints  as  to  the  ethical 
relations  subsisting  between  doctor  and  clergyman,  doctor  and  family,  &c.: 
details  the  privileges  and  duties  of  a  medical  man :  gives  advice  on  his 
relations  towards  various  public  officials,  and  ends  up  with  useful  details 
on  the  method  of  examining  a  patient  in  cases  where  medical  evidence 
may  subsequently  be  required. 

Chapters  ii  and  iii  deal  with  medical  evidence,  and  medical  certificates 
and  reports,  and  will  repay  careful  reading.  The  law  of  defamation  as 
affecting  the  medical  practitioner  is  well  and  clearly  set  out  in  chapter  iv ; 
whilst  'Negligence  and  Malpractice'  is  of  special  importance  in  these 
days  when  every  patient  considers  himself  in  a  position  to  criticize  his 
doctor's  supposed  lack  of  skill  or  want  of  attention. 

The  chapter  entitled  *  Some  difficult  Clinical  Occasions'  contains  valuable 
matter  on  such  vexed  subjects  as  the  '  definition  of  drunkenness ' ;  *  Good- 
Health  ' — in  relation  to  declarations  in  proposals  for  life-assurance ;  the 
medico-legal  aspect  of  *  Hypnotism ';  the  conduct  of  the  medical  attendant 
in  suspected  cases  of  poisoning,  &c.,  &c 

An  excellent  bibliography  of  recent  medico-legal  literature,  and  an 
index  to  cases  cited,  ends  a  very  readable  and  useful  little  work,  which 
we  can  recommend  alike  to  the  qualified  and  to  the  unqualified  medical 
man  and  the  legal  practitioner. 

We  have  also  received : — 

A  Summary  of  the  Law  of  Comjpanies.  By  T.  Eustace  Smith.  Tenth 
Edition  by  the  Author,  assisted  by  W.  A.  Bewes.  London:  Stevens 
&  Haynes.  1908.  xxi  and  321  pp.  (7«.  6d.) — The  ninth  edition  of 
this  work,  which  was  published  in  1907,  was  by  the  author  and  Mr.  Arthur 
Stiebel,  and  the  name  of  the  latter  appears  on  the  cover  of  the  tenth 
edition,  although  it  is  not  on  the  title-page.  The  fact  that  a  new  edition 
has  so  soon  followed  the  last  previous  one  speaks  well  for  the  usefulness 
and  popularity  of  the  work,  but  the  passing  of  the  Companies  Act,  1907, 
necessitated  the  re- writing  of  parts  of  the  book.  Mr.  Smith  has  included 
in  the  new  edition  a  chapter  on  limited  partnerships.  Like  many  other 
writers  he  expresses  the  opinion  that  *  it  will  usually  be  found  more  easy  to 
work  a  business  as  a  private  company  than  as  a  limited  partnership.'    F.  E. 

The  Companies  Acts^  1862-1907.  By  William  Goddbn  and  Stamfobd 
Button.  London :  Effingham  Wilson.  1908.  x  and  428  pp.  (5^.  net.) 
— This  is  a  reprint  of  the  Companies  Acts  and  of  some  other  enactments 
relating  to  companies,  together  with  the  revised  Table  A,  the  Winding- 
up  Rules,  1903,  and  some  regulations  of  the  Board  of  Trade.  The  Com- 
panies Acts  will  shortly  be  consolidated  into  one  statute,  and  it  might 
appear  at  first  sight  that  the  book  under  review  was  unnecessary.  As 
a  matter  of  fact  it  will  be  most  useful  to  those  who  have  to  deal  with 
the  bill  now  before  Parliament  when  it  becomes  law,  for  the  authors  of 
the  book  have  given  excellent  cross-references,  in  their  notes  to  the  various 
sections,  to  other  provisions  of  the  Acts.  No  authorities  are  cited,  but 
these  can  be  found  in  other  books  which  are  at  the  elbows  of  most  lawyers. 
It  should  be  added  that  the  sections  of  the  earlier  Acts  show  the  amend- 
ments in  them  which  have  been  made  by  later  statutes,  and  that  the  Act 
of  1907  is  so  typed  as  to  show  the  alteration  made  by  it  in  the  law  as 
Waid  down  by  the  Act  of  1900.  F.  E. 

Laws  relating  to  Foreigners  and  Foreign  Corporations,  By  G.  F.  Emebt. 
London:  Effingham  Wilson.  1908.  xi  and  157  pp.  (2s.  6d.  net) — 
Section  35  of  the  Companies  Act,  1907,  requires  every  company  incor- 
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porated  outside  the  United  Kingdom,  vhich  on  the  first  of  July,  1908,  has 
a  place  of  business  within  that  Kingdom,  to  file  certain  documents  with 
the  Registrar  of  Joint  Stock  Companies  within  a  limited  time,  to  file 
annual  statements  with  the  registrar,  and,  in  certain  cases,  to  state  the 
name  of  the  company  and  the  place  of  its  birth  in  its  prospectuses,  on  its 
British  places  of  business,  and  in  its  letters  and  other  documents.  The 
section  also  proyides  for  service  of  process  and  notices  at  the  address 
required  to  be  registered.  This  section,  which  probably  suggested  the 
book,  is  adequately  dealt  with,  but  it  is  only  one  of  many  matters  which 
interest  and  affect  foreign  traders  in  this  Kingdom.  As  the  author  says, 
'  The  Merchant  Shipping  Acts  apply  to  every  foreign  vessel  which  enters 
its  ports,'  and  the  Patents  Act,  1907,  is  of  supreme  importance  to  every 
foreign  invoitor.  The  author  modestly  warns  his  readers  not  to  expect 
to  find  an  unfathomable  mine  of  information  in  the  148  pages  of  the 
book,  but  what  it  contains  will  be  found  useful,  not  only  to  the  foreign 
traders  to  whom  it  is  principally  addressed,  but  also  to  British  lawyers 
and  laymen.  F.  E. 

Die  WeUantehauung  der  JurUprudenz.  Von  Alfbsd  Bozi.  Hanover : 
Helwing.  8vo.  viii  and  a  ay  pp. — This  book  criticizes  the  defects  which, 
according  to  the  author,  characterize  the  legal  doctrines  and  modes  of  pro- 
cedure prevailing  at  present  in  the  German  Courts,  and  which  in  his  view 
are  still  under  the  influence  of  the  formulas  of  mediaeval  scholasticism. 
He  advocates  a  system  of  jurisprudence  based  on  the  methods  of  the 
natural  sciences  and  recognizing  the  doctrine  of  evolution  as  applicable 
to  the  growth  and  development  of  legal  institutions.  The  ideas  expressed 
by  the  author  are  not  entirely  original  and  his  arguments  and  illustrations 
are  not  always  convincing,  but  a  discriminating  reader  will  nevertheless 
find  the  book  interesting  and  instructive.  E.  S. 

Rus8isehe8  Reekt;  VormundschafUreehi^  FaUndizenz^  BiiekinU^  VertragS' 
gtrafe :  ein  Gutachten  von  Dr.  F.  K.  Nsubsokbb.  Stuttgart :  Deutsdie 
Verlagsgesellschaft.  1908.  8vo.  141  pp. — This  is  an  opinion  written 
by  a  German  jurist  on  some  points  of  Russian  law  arising  in  a  case 
which  was  tried  in  a  German  Court.  By  way  of  appendix  a  comparative 
statement  is  added  dealing  with  the  rules  contained  in  various  systems  of 
law^  as  to  the  right  of  a  party  to  a  bilateral  contract  to  refuse  performance 
of  bis  obligation,  in  the  event  of  a  breach  on  the  part  of  the  other  party« 
In  so  far  as  this  statement  deals  with  English  law  it  does  not  show  any 
traces  of  profound  study.  E.  S. 

La  Doctrine  de  Drago.  Par  H.-A.  Moulin.  Paris :  A.  Pedone.  8vo. 
xii  and  368  pp.  7  fr. — This  volume  consists  of  essays  by  the  author,  who 
occupies  the  chair  of  international  law  at  the  University  of  D^on,  G.  W. 
Scott,  and  Amos  T.  Hershey  (the  two  latter  in  French  translation),  pretty 
full  extracts  from  the  proceedings  of  the  Hague  Conference  of  1907  relating 
to  the  '  Drago  doctrine,'  and  a  bibliography.  It  will  be  welcome  to  speciid 
students  of  public  law  and  diplomacy,  as  it  collects  the  important  materials 
in  a  moderate  compass,  and  M.  Moulin's  own  observations,  though  we  do 
not  agree  with  them  at  ail  points,  are  always  worthy  of  attention.  How 
far  he  is  right  in  regarding  the  adoption  of  General  Porter's  rule  by  the 
Hague  Conference  as  an  unqualified  victory  of  the  'Drago  doctrine'  is  a 
question  for  specialists  to  consider  at  leisure. 

MaUhiae  CaJUmii  praelecHanee  in  ituriepruden^m  dvUmn:  ediderunt 
WiLHSLM  CHTDBinus  ct  VjLinQ  Nobx>stb5m.  Hclsingfors :  1908.  4to. 
Five  leaves  unnumbered;  677  pp.—Calonius  (1737-1817)  was  a  Finnish 
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jurist,  and  Rector  of  the  University  of  Abo  at  the  time  of  the  Russian 
conquest  in  1808-9 :  he  afterwards  held  office  under  the  new  gOTernment 
without  abandoning  his  academical  work.  These  lectures  (not  prepared 
for  publication  by  the  author)  are  now  edited  from  a  MS.  in  the  University 
library  of  Helsingfors.  The  law  therein  expounded  appears  to  be  Swedish 
law  as  applied  in  Finland  about  the  end  of  the  eighteenth  century^  and 
the  language  is  a  businesslike  professional  Latin  which  does  not  pretend 
to  be  classical.  An  English  writer  knowing  nothing  of  Swedish  or 
Finnish  law  can  say  nothing  more  'except  that  the  book  is  very  hand- 
somely produced  and  has  all  the  appearance  of  being  well  edited. 

VersehcUenheii  und  TodeaerUdrwng  nach  detUaehem  und  ungariachem 
BeehtSj  etc,  Dargestellt  von  Dr.  Elkmek  Balog.  Berlin:  Puttkammer 
&  MtLhlbrecht.  1908.  8vo.  21a  pp. — ^A  monograph  on  presumption  of 
death  under  German  and  Hungarian  law,  with  reference  to  the  d^fts.now 
in  hand  of  a  Hungarian  Civil  Ckxle  and  Civil  Procedure  Code. 

A  Lawyer's  Manual  of  Book-keeping.  By  H.  Hughes- Okslow.  Second 
Edition.  London:  Butterworth  &  Go.  1908.  (io«.  net.) — This  boQk  is 
intended  to  convey  a  knowledge  of  book-keeping  sufficient  to  enable  lawyers 
and  others  to  keep  their  own  books  of  account  according  to  the  most 
modem  and  simple  principles  of  double  entry.  The  book  is  prescribed  by 
the  Council  of  the  Law  Society  for  their  examination  in  book-keeping. 

A  Digest  of  English  Civil  Law.  By  Edwabb  Jekks  and  others.  Book  II, 
Part  m,  Law  of  Quasi-Contract  and  Tort  By  J.  C.  Miles.  London : 
Butterworth  &  Co.  Boston,  U.S. A. :  The  Boston  Book  Co.  1908.  La. 
8vo.     xlvi  and  315  to  429  pp. — Review  will  follow. 

A  Digest  of  the  Law  of  England  tvith  reference  to  the  Conflict  of  Laws. 
By  A.  V.  DiCET,  K.C.  Second  Edition.  London :  Stevens  &  Sons,  Lim. ; 
Sweet  &  Maxwell,  Lim.  1908.  La.  8vo.  xcii  and  883  pp.  (30*.) — 
Review  will  follow. 

Introduction  to  the  Study  of  the  Law  of  the  Constitution.  By  A.  V.  Dicet, 
E.C.  Seventh  Edition.  London:  Macmillan  &  Co.,  Lim.  1908.  8vo. 
xvi  and  571  pp.     (io#.  6d.  net) — Review  will  follow. 

The  Laws  of  War  on  Lomd  (written  and  unwritten).  By  Thomas  Ebskine 
Hollakb,  K.C.  Oxford :  at  the  Clarendon  Press.  1908.  8vo.  viii  and 
149  PP*     (6^«  i^6^*) — Review  will  follow. 

The  French  Civil  Code.  Translated  with  notes  explanatory  and  historical 
and  comparative  references  to  English  Law.  By  E.  Blaokwood  Wbioht. 
London :  Stevens  &  Sons,  Lim.  1908.  La.  8vo.  xx  and  480  pp.  (259.) 
— Review  will  follow. 

Small  Holdings  and  Allotments.  By  Gbobge  Asthub  Johnstov.  London: 
Effingham  Wilson  and  Stevens  &  Sons,  Lim.  1908.  La.  8vo.  Ixxx  and 
612  pp.     (i6«.  net.) 

The  Revised  Beports.  Edited  by  Sir  F.  Pollock,  assisted  by  0.  A. 
Sauhdebs,  J.  6.  Pease,  and  NY.  Bowstead.  Vols.  XCIX  and  C.  1853- 
1855*  (17  Beavan;  2  Drewry ;  4  Ellis  &  Blackburn;  15  &  16  Common 
Bench ;  2  Weekly  Reporter.)  London  :  Sweet  &  Maxwell,  Lim.  Boston, 
Mass. :  Little,  Brown  &  Co.  Vol.  XdX,  xviii  and  919  pp. ;  Vol.  C,  xvi 
and  909  pp.- 

Rvling  Cases.  Arranged,  annotated  and  edited  by  Robebt  Campbell. 
With  American  notes  by  James  T.  Keen.  Vol.  XXVII  (First  Supplementary 
volume).  London :  Stevens  &  Sons,  Lim.  Boston :  The  Boston  Book  Co. 
1908.     La.  8vo.    xliii  and  788  pp. 
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The  Ads  relating  to  Eataie  Duly  a/nd  other  Death  Duties  included  in  the 
Finance  Act,  1897.  By  Sir  Evelyn  Fbebth,  assuted  by  C.  R.  Elliott. 
Fourth  Edition.  London:  Stevens  &  Sons,  Lim.  1908.  8vo.  xxvii 
and  355  pp.    (i2«.  6<2.) 

Bw^  of  Practical  Forms  for  use  in  Solicitors^  Offices.  By  Chables  Jonbs. 
Vol.  II.  London:  Efiingham  Wilson.  1908.  8vo.  xvi  and  428  pp. 
(5«.  net.) 

Workmen  s  Compensation  Cases,  VoL  IX.  (Sept.  i9o6«Aug.  1907.) 
Edited  by  the  late  R.  M.  MnnoK-SEKHOUSB,  His  Honour  Judge  Ruego, 
E.C.,  and  F.  J.  Coltmak.  London  :  Butterworth  &  Co.  1908.  8vo.  xiii 
and  151  pp. 

The  Jews  and  the  English  Law.  By  H.  S.  Q.  Hekkiques.  London : 
J.  Jacobs.     1908.     8vo.     xxvii  and  324  pp. — Review  will  follow. 

The  Laws  of  Insurance:  Fire,  Life,  Accident^  and  Guarantee,  By 
J.  B.  Pobtsb,  assisted  by  W.  F.  Craies.  Fifth  Edition.  London: 
Stevens  &  Haynes.     1908.     8vo.     xlvi  and  594  pp. 

Lumiey*s  Public  Health.  Seventh  Edition.  Two  Vols.  Vol.  I.  By 
Alexahdeb  Machobean,  E.g.,  and  Joshua  Scholefield.  Vol.  11.  By 
Alexandeb  Maghobbae,  K.C.,  and  S.  G.  Lushington.  London : 
Butterworth  &  Go. ;  Shaw  &  Sons.  1908.  La.  8vo.  cc,  xvi  and  2444  pp., 
index  224  pp.     (X3  17^.  6d,  net.) 

A  Concise  Treatise  on  the  Law  relating  to  Executors  and  Administrators. 
By  Abthtb  Robebt  Inopen,  K.C.  London :  Stevens  &  Sons,  Lim. ; 
Sweet  &  Maxwell,  Lim.  1908.  La.  8vo.  Ixxvii  and  714  pp.  (25a.) — 
Review  will  follow. 

History  of  the  Roman  Dutch  Law,  By  the  Hon.  J.  W.  Wessels,  a  judge 
of  the  Supreme  Court  of  the  Transvaal.  Grabamstown,  Cape  Colony : 
African  Book  Company,  Lim.     1908.     8vo.     xv  and  791  pp. 

Cardinal  Rides  of  Legal  Interpretation.  Collected  and  arranged  by 
Edwabd  Beal.  Second  Edition.  London :  Stevens  &  Sons,  Lim.  1908. 
La.  8vo.     Ixxx  and  674  pp.     (20a.) — Review  will  follow. 

A  Practical  Handbook  on  the  Land  Laws  of  Hew  Zealand,  By  T.  F. 
Mabtie.  Christchurch,  N.Z. :  Melbourne  and  London :  Whitcombe  & 
Tombs,  Lim.     1908.     8vo.     100  pp. — Review  will  follow. 

The  Law  of  Horses,  By  G.  H.  H.  Oliphaet.  Sixth  Edition.  By 
C.  E.  Llotd.  Veterinary  portion  revised  by  T.  C.  Babtok,  M.R.C.V.S. 
Canadian  Notes  by  Chables  Mobse,  D.C.L.  London  :  Sweet  &  Maxwell, 
Lim.     Toronto :  The  Carswell  Co.,  Lim.     1908.     8vo.     xlvii  and  464  pp. 

(20«.) 

A  Sdection  of  Leading  Cases  in  the  Criminal  Law,  By  Hekby  Wabbubton. 
Fourth  Edition.  London  :  Stevens  &  Sons,  Lim.  1908.  8vo.  xxvi  and 
556  pp.     {12s.  6d,) 

The  Punjab  Pre-Emption  Act  (II  of  1905).  With  comments  and  notes 
of  decided  cases.  By  Shadi  Lal.  Second  Edition.  Lahore.  1907. 
8vo.     236  pp.     {Rs,  4.) 

The  Punjab  Alienation  of  Land  Act  (XIII  of  1900).  With  comments, 
&c.  By  Shadi  Lal.  Second  Edition.  Lahore.  1907.  8yo.  113  and 
cxlviii  pp.     {Rs,  3.) 

The  Editor  cannot  undertake  the  return  or  safe  custody  of  MSJS. 

sent  to  him  without  previous  communiceUion. 

His  address  is  1 3  Old  Square,  Lincoln's  Inn,  not  Oxford, 


THB  OREATEST  WORK  IN  LEGAL  LITERATURE. 


KINO'S  BENCH  5ERIBS  now  publishinsr. 

THE  ENGLISH  REPORTS, 

1378  to  1865. 

FULL  VERBATIM  REPRINT  ANNOTATED. 


Consultative  Committee: 


The  Right  Hon.  The  Earl  of  Halsbury,  lately  Lord  High  Chancellor 

of  Great  Britain ; 
The  Right  Hon.  Lord  Alverstone,  Lord  Chief  Justice  of  Engliand; 
The  Right  Hon.  Lord  Collins,  a  Lord  of  Appeal  in  Ordinary ; 
Sir  R.  B.  FiNLAY,  K.C.,  lately  Attorney-General. 

TTOLLOWING  on  the  complete  re-issue  in  71  volumes  of  the  House  of 
r   Lords,  Privy  Council,  Chancery,    Rolls   Court   and  Vice-Chancellors 
Reports,  the  KING'S  BENCH  SERIES  is  now  in  course  of  publication, 
and  may  be  subscribed  for  separately. 

This  series  is  perhaps  the  most  important  of  all  the  reports  prior  to  1865. 
A  complete  set  of  the  originals  from  Bellewe,  1378-1400,  down  to  and  including 
Best  and  Smith,  1861-1866,  with  all  the  collateral  reporters,  extends  to  no 
fewer  than  250  volumes  of  all  sizes  and  styles  of  printing.  These  are  very 
costly,  and  would  almost  require  a  separate  room  for  their  accommodation. 
Subscribers  will  have  the  privilege  of  possessinjB^  a  complete  annotated  reprint 
of  all  of  these  invaluable  reports  m  about  40  uniform  volumes  in  a  modem  and 
much  more  legible  style  of  type,  at  a  cost  of  30s.  per  volume. 

The  reports  will  be  reprinted  in  strictly  chronological  order,  and  as  the 
original  pagination  and  machinery  of  reference  will  be  maintained,  references 
from  textbooks  and  digests  will  be  found  even  more  easily  than  in  the  originals. 


NOW  ISSUED. 
HOUSE  OF  LORDS  (1694  to  1866),  complete  in  11  vols.,  royal  8vo, 

Price  aett  half-bound,  £22. 

PRIVY  COUNCIL  (Including  Indian  Appeals)  (1809  to  1872),  complete  In 

9  vols.  Price  aet^  half-bound,  £13  10s. 

CHANCERY  (including  Collateral  Reports)  (1557  to  1866),  complete  In 

27  vols.  Price  net^  half-bound,  £40  10s. 

ROLLS  COURT  (1829  to  1866),  complete  in  8  vols. 

Price  nett  half-bound,  £12. 
VICE-CHANCELLORS  (1815  to  1865),  complete  In  16  vols. 

Price  aetf  half-bound,  £24, 

THE  VOLUMES  ARE  NOT  SOLD  SEPARATELY. 


Fuii  particulars  sent  on  application  to— 

SnVENS  A  SONS,  LTD.,  119  A  120  CHANCERY  UNE,  LONDON. 


STEVENS  &.  SONS,  Limited, 

Law  PublisherSf  Booksellers  and  Exporters. 

Just  Published.    Second  Edition.    Royal  8vo.    Cloth,  35^. 

Macdonell  on  the  Law  of  Master  and  Servant. 

Being  a  Treatise  on  the  Law  relating  to  Contracts  of  Service,  Apprenticeship,  and 
Employment  Part  I :  COMMON  LAW.  Part  II :  STATUTE  LAW.  By  Sir 
John  Macdonell,  LL.D.,  C.B.,  a  Master  of  the  Supreme  Court  Second  Edition 
by  Edward  A.  Mitchell  Innes,  Esq:,  K.C.  190& 

Just  Publbhed.    Fourth  Edition.    Demy  8vo.    Cloth,  12^.  6il 

Freeth's  Death  Duties. 

The  Acts  relating  to  the  Estate  Duty  and  other  Death  Duties,  including  the  Finance 
Act,  1907,  with  an  Appendix  containing  the  Rules  regulating  the  Proceedings  in 
England,  Scotland,  and  Ireland,  in  Appeals  under  the  Acts,  and  a  List  of  the  Estate 
Duty  Forms,  with  copies  of  some  which  are  only  issued  on  special  application. 
Py  Sir  Evelyn  Freeth,  Secretary  of  the  Esute  Duty  Offi'ce,  assisted  by  Charles 
Robert  Eluott,  Esq.,  of  the  Estate  Duty  Office.  1908. 

*Tlie  olBcial  position  of  the  Antlior  renden  his  opinion  on  qnettioas  of  procedore  of  peat  ralae.  .  .  .  This 
book  will  be  foond  Tery  osefni  to  solidtors  who  have  to  prepare  accounu  for  amy.'  —S^iciiors*  Jourmai, 

Just  Published.    Second  Edition.    Royal  8vo.    Cloth,  7s,  6d. 

Palmer's  Companies  Act,  1907^  and  the  Limited  Partner^ 
ships  Act,  1907. 

With  Explanatory  Notes,  Rules,  and  Forms.  By  Sir  Franqs  Bbauport  Palmer, 
Bencher  of  the  Inner  Temple.    Author  of  *  Company  Precedents,'  &c.  1908. 

*  Certain  to  find  its  way  to  the  boolcshelf  of  every  lawyer  who  prides  himself  upon  doing  company  work 
iatelligently  and  weU.*— ^i  iMiK^a/  AtffM.      

Just  Published.    Second  Edition.    Royal  8vo.    Cloth,  20s, 

Beat's  Cardinal  Rules  of  Legal  Interpretation. 

Collected  and  arranged  by  Edward  Beal,  Esq.,  Barrister-at-Law.  1908. 

Just  Published.    Royal  8vo.    Cloth,  351. 

Wright's  French  Civil  Code. 

(As  amended  up  to  1906.)  Translated  into  English.  With  Notes  Explanatory  and 
Historical,  and  Comparative  References  to  English  Law.  By  E.  Blackwood 
Wright,  Esq.,  LL.D.,  Barrister-at-Law,  Chief  Justice  of  Seychelles,  AUthor  of 
'  The  Law  of  Principal  and  Agent.'  1908. 

Just  Published.    Second  Edition.    Royal  8vo.    Cloth,  30;. 

Atiacnamara  on  the  Law  of  Carriers  of  Merchandise  and 
Passengers  by  Land. 

Second  Edition.  By  Walter  Hsnry  MacnaMARA,  Esq.,  a  Master  of  the  Supreme 
Court,  Registrar  to  the  Railway  Commission,  and  W.  A.  Roberi^SON,  Esq., 
Barrister-at-Law.  1908. 

*  A  complete  gpUonu  of  the  law  relating  to  carriera  of  eveiy  ela«.*~/?a//0tty  Pr€9S, 

Just  Published.    Second  Edition,    Demy  8vo.    Cloth,  9^. 

Williams'  Legal  Representatives. 

Being  a  Concise  Treatise  on  the  Law  of  Executors  and  Administrators  as  Modified 
by  the  Land  Transfer  Act,  1897.  By  SYDNEY  E.  WILLIAMS,  Esq.,  Author  of '  Law  of 
Account,'  *  Outlines  of  Equity,'  &c.  19^^. 

*  We  can  cooiniend  to  both  branches  of  the  profesBtoo,  and  more  eapecially  to  eolicitori.*— ^ow  Ttmts, 


Just  Published.    Second  Edition.    Demy  8vo.    Cloth,  lis.  6d. 

Beddoes'  Concise  Treatise  on  the  Law  of  Mortgage. 

By  W.  F.  Bedix)ES,  Esq.,  Barrister-at-Law.  1908- 

*  We  can  eordiallr  recommend  thit  work  to  a  practitioner  who  likes  to  have  small  compact  books  at  hand  on 
allBBbjectfc'-Zuwp-Mrtto. 

cataxjoqjjb  of  i«aw  works  post  fbbe. 
STETSRS  &  SONS,  LIIITKD,  119  ft  120  CH&RCKRT  IkU,  LORDOR. 


Printed  ai  the  University  Press,  Oxford,  by  Horace  Hart,  Prinitr  to  tht  Univtrnty. 


Sijin«<v<1  k  (m  LJiy^ry 


3  bios   Dt    l^-^    S03  1 


i 


ii 


